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§  2S75.    Airert  in  Civil  Action,  When  not  AllowecL 

No  person  can  be  arrested  in  a  civil  action,  except  as  prescribed 
in  the  code.^ 

I  Kerr's  Cyc  C.  C.  P.,  sec.  478;  R  Co.,  101  OaL  333,  334,  35  Pac. 
Ex  parte  Barker,  49  Cal.  465,  466;  993;  £x  parte  Yonetaro  Fkumoto, 
at7  of  San  Pedro  v.  Southern  Pao.      120  GaL  516,  317,  92  Pac.  726. 

}  2376.    Oregon— Provisional  Bemedies  as  in  Conrts  of  Record. 

In  a  civil  action  in  a  justice's  court  the  plaintiff  is  entitled  to 
the  benefit  of  the  provisional  remedies  of  arrest,  attachment,  and 
delivery  of  personal  property  claimed  in  the  action,  as  in  like  cases 
in  conrts  of  record.  All  affidavits,  orders,  and  undertakings  for 
such  remedies  are  to  be  taken  or  made  and  filed  with  the  justice, 
and  such  process  is  to  be  issued  by  and  made  returnable  before 
him.  A  writ  of  arrest,  of  attachment,  or  an  order  for  the  delivery 
of  personal  property  claimed  in  the  action  may  be  served  and 
executed  by  any  person  authorized  to  serve  a  summons.^ 

1  Lord's  Or.  Laws,  sec.  2423. 

§  2377.    Oregon— Provisions  of  Code  of  Civil  Procedure  Apply 
in  What  Cases. 

The  provisions  of  the  Code  of  Civil  Procedure  for  proceedings 
on  attachment,  arrest,  and  delivery  of  personal  property  shall  gov- 
ern in  like  cases  in  justices'  courts.^ 

t  Lord's  Or.  Laws,  sec.  2425. 

§  2378.    Washington— No  Arrest  Except  as  Provided  by  Statute. 
No  person  shall  be  arrested  or  held  to  bail  in  any  civil  action 
except  upon  the  order  of  the  court  where  the  action  is  brought,  or 
a  judge  of  the  supreme  court.^ 

1  Bern,  ii  Bal.  Ann.  Codes  &  Stats.,  sec.  748. 

§  2379.    In  What  Cases  Defendant  may  be  Arrested. 

An  order  to  arrest  the  defendant  may  be  indorsed  on  a  summons 
issued  by  the  justice,  and  the  defendant  may  be  arrested  thereon 
by  the  sheriff  or  constable,  at  the  time  of  serving  the  summons,  and 
brought  before  the  justice,  and  there  detained  until  duly  dis- 
charged, in  the  following  cases : 
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1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause 
of  action  arising  upon  contract,  express  or  implied,  when  the  de- 
fendant is  about  to  depart  from  the  state,  with  intent  to  defraud 
his  creditors ; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  fraudulently  misapplied,  or  converted  to  his  own  use 
by  one  who  received  it  in  a  fiduciary  capacity ; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting 
the  debt  or  incurring  the  obligation  for  which  the  action  is  brought ; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud  his  credi- 
tors. 

But  no  female  can  be  arrested  in  any  action.^ 

1  (Cal.)  Kerr's  Oyc.  C.  C.  P.,  sec.  (Mont.)  Bev.  Codes  1907,  see.  7019; 

861;    (Nev.)    Cutting's  Comp.  Laws,  (8.  D.)   Comp.  Laws  1910,  sec.  157, 

sec.  3615;   (N.  D.)  Rev.  Codes  1905,  p.  348;  (Utah)  Comp.  Laws  1907,  see. 

sec.  6890;    (Or.)  B.  &  C.  Codes,  see.  3696;  (Wyo.)  Comp.  Stats.  1910,  sec. 

260;  Lord's  Oregon  Laws,  sec.  259;  4818;    (Kan.)    Dassler's   Gen.   Stats. 

(Wash.)    B.  &  B.  Codes,  sec.  1790;  1909,  sec.  56^1;  In  re  Vinioh,  86  CaL 

(Idaho)     Bev.     Codes,     sec.     4680;  70,  71,  26  Pac.  528. 

§  2380.    Affidavit  for  Arrest  of  Defendant— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

John  Doe,  being  duly  sworn,  deposes  and  says,  that  he  is  the 
plaintiff  in  the  above-entitled  cause;  that  the  .above-entitled 
cause  is  now  pending  in  said  court  and  is  brought  by  the  plaintiff 
to  recover  the  purchase  price  of  certain  property  sold  to  the  de- 
fendant because  of  certain  false  and  fraudulent  pretenses  made 
by  the  defendant  to  the  plaintiff. 

That  affiant  further  deposes  and  says  that  said  cause  of  action 
and  said  false  and  fraudulent  pretenses  arose  as  follows,  to  wit : 

[State  all  the  facts  fully  and  never  on  information  and  belief 
in  the  justice's  court.] 

§  2381.    What  must  Appear  for  an  Order  of  Arrest  in  an  Action 
to  Becover  a  Debt. 

A  justice  of  the  peace  cannot  make  an  order  of  arrest  in  an  action 
to  recover  a  debt,  until  it  is  first  proved  that  a  cause  of  action 
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exists  upon  a  contract,  either  expressed  or  implied,  and,  within 
the  terms  of  the  statute,  that  a  cause  of  fraud  does  exist.  All  of 
the  facts  constituting  the  fraud  charged  must  be  stated  in  the 
affidavit,  by  way  of  direct  averment,  and  not  upon  mere  informa- 
tion and  belief.  The  issuing  of  an  order  of  arrest  cannot  be  made 
upon  general  allegations  of  fraud  or  allegations  made  upon  belief 
and  information,  as  these  do  not  constitute  proof  of  the  fraud 
alleged.^ 

1  In  T»  Vinich,  86  Cal.  70,  71,  72. 

§  2382.   Allegations  in  Affidavit  can  Never  be  Made  on  Informa- 
tion and  Belief. 

In  the  superior  court  some  of  the  facts  may  be  alleged  on  infor- 
mation and  belief,  the  party  being  required  to  state  the  source  and 
character  of  his  information,  and  that  he  believes  it  to  be  true. 
The  judge  of  the  superior  court  pay  then  judge  of  and  determine 
the  sufficiency  of  the  ground  of  belief.  But  the  legislature  has 
deemed  personal  liberty  too  sacred  to  allow  a  party  to  go  into  an 
inferior  court  and  get  an  order  of  arrest  on  anything  less  than 
proof,  and  ** information  and  belief"  is  not  proof.* 

1  See  In  re  Vinich,  86  Cal.  70,  71,  72. 

§  2383.    Rule  in  Superior  Oourt. 

A  statement  of  fact  made  expressly  upon  information  and  belief 
must  be  accompanied  by  a  statement  of  facts  upon  which  such  in- 
formation and  belief  are  founded.* 

1  Ez  parte  Yonetaro  Fkumoto,  120  Cal.  316,  321,  52  Pac.  726.  See  Kerr's 
Cjc.  C.  C.  P.,  sec.  481. 

§  2384.    Affidavit,  Failure  to  State  Facts. 

An  allegation  of  fraud  only,  and  failing  to  state  the  facts  consti- 
tuting the  fraud,  makes  the  affidavit  defective.^ 

1  In  re  Vinich,  86  CaL  70,  71,  26  Pac.  528.  See  Kerr's  Cye.  G.  C.  P.,  sec. 
481. 

§  2386.    Arrested  Defendant  must  be  Taken  Before  Justice  Imme- 
diately. 
The  defendant  immediately  upon  being  arrested  must  be  taken 
to  the  office  of  the  justice  who  made  the  order,  and  if  he  is  absent 
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or  nnable  to  try  the  action^  or  if  it  appears  to  him  by  the  affidavit 
of  defendant  that  he  is  a  material  witness  in  the  action,  the  officer 
must  immediately  take  the  defendant  before  another  justice  of  the 
township  or  city,  if  there  is  another,  and  if  not,  then  before  the 
justice  of  an  adjoining  township,  who  must 'take  jurisdiction  of 
the  action,  and  proceed  thereon,  as  if  the  summons  had  been  issued 
and  the  order  of  arrest  made  by  him.^ 

1   (OaL)  Kerr's  Cjc.  C.  C.  P.,  sec.  4683;  (Mont.)  Bev.  Codes  1907,  sec. 

863;    (Nev.)    Cutting's  Comp.   Laws,  7021;   (Utah)  Oomp.  Laws  1907,  see. 

see.  3617;    (Wash.)   B.  ft  B.  Codes,  3699;    (Kan.)    Dassler's    Gen.   Stats, 

sec.  1792;    (Idaho)   Bev.  Codes,  see.  1909,  sec.  5693. 

§  2386.    Arresting  Officer  rnnst  Zmmediately  Notify  Plaintiff. 

The  officer  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  or  his  attorney  or  agent,  and  indorse  on  the 
summons,  and  subscribe  a  certificate,  stating  the  time  of  serving 
the  same,  the  time  of  the  arrest,  and  of  his  giving  notice  to  the 
plaintiff.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec  (Mont.)  Bev.  Codes  1907,  sec.  7022 

864;    (Nev.)   Cutting's  Comp.  Laws,  (Utah)  Comp.  Laws  1907,  sec.  3700 

sec.  3618;   (Or.)  B.  k  C.  Codes,  sec.  (Wyo.)  Comp.  Stats.  1910,  sec  4823 

268;  Lord's  Oregon  Laws,  sec.  267;  (Kan.)Das8ler's  Gen.  Stats.  1909^  sec. 

(Wash.)   B.  k  B.  Codes,  see.  1793;  5694. 
(Idaho)     Bey.     Codes,     see.     4684; 

§  2387.    Notice  to  Plaintiff— Form. 

[Title  of  CJourt  and  Cause.] 

To  A  B  C,  the  Plaintiff  of  the  Above-entitled  Cause : 

Please  take  notice  that  I  have  arrested  the  defendant  in  the 
above-entitled  cause,  and  now  have  him  in  my  custody  in  obedi- 
ence to  the  order  indorsed  on  the  summons  in  this  action. 


Justice  of  the  Peace. 


§  2388.    Affidavit  and  Undertaking  on  Order  of  Arrest. 

Before  an  order  for  an  arrest  can  be  made,  the  party  applying 
must  prove  to  the  satisfaction  of  the  justice  by  the  affidavit  of 
himself,  or  some  other  person,  the  facts  upon  which  the  applica- 
tion is  founded.  The  plaintiff  must  also  execute  and  deliver  to  the 
justice  a  written  undertaking  in  the  sum  of  three  hundred  dollars, 
with  sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  all 
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costs  that  may  be  adjudged  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  if  the  same  be 
wrongful,  or  without  sujSSeient  cause,  not  exceeding  the  sum  speci- 
fied in  the  undertaking.^ 

1  (Oal.)  Kerr's  Cje.  C.  0.  P.,  see.       (8.  D.)  Comp.  Laws  1910,  see.  159, 
862;    (NeT.)    Cutting's  Comp.  Laws,      p.   348;    (Utah)    Comp.  Laws   1907, 


3616;  (N.  D.)  ReT.  Codes  1905,  see.  3698;  (W70.)  Comp.  Stats.  1910, 

sec  6893;    (Or.)   B.  ft  C.  Codes,  see.  see.     4819;^  (Kan.)     Dassler's    Gen. 

261;   liord's  Oregon  Laws,  sec.  260;  Stats.     1909,    sec.     5692;     Kopp    v. 

(Wash.)   B.  ft  B.   Codes,  see.   1791 ;  Gunther,  95  Cal.  63,  74,  30  Pae.  301 ; 

(Idaho)      Bev.     Codes,     see.     4682 ;  Estate  of  Beith,  144  Cal.  314,  321,  77 

(Mont)  Bey.  Codes  1907,  sec.  7020;  Pac.  942. 

§  2389.    Undertaking  by  Debtor— Fonn. 

[Title  of  Court  and  Cause.] 

[See  matter  stated  in  the  Order  of  Arrest,  and  the  forms  of  bail 
in  Arrest  and  Bail.] 

§  2390.    When  Order  for  Arrest  may  be  Made. 

The  order  may  be  made  whenever  it  appears  to  the  justice,  by 
the  affidavit  of  the  plaintiff,  or  some  other  person,  that  a  sufficient 
cause  of  action  exists,  and  that  the  case  is  one  of  those  mentioned 
in  section  eight  hundred  and  sixty-one  of  the  Code  of  Civil  Pro- 
cedure. The  affidavit  must  be  positive.  If  an  order  of  arrest  be 
made,  the  affidavit  must  be  filed  with  the  justice.^ 

1  Kerr's  Cje.  C.  G.  P.,  sees.  481  and  Sei. 

§  2391.    Washingfton— Arrest— When  Warrant  may  Issue. 

A  justice  of  the  peace  must  issue  a  warrant  of  arrest  in  all  cases 
within  his  jurisdiction,  and  for  such  causes  and  upon  such  proof, 
as  is  provided  for  an  order  for  a  warrant  in  civil  actitns.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1790. 

§  2392.    Washington— Arrest— Bond  for  Warrant. 

Before  issuing  the  warrant  of  arrest,  the  justice  must  require  a 
bond  on  part  of  the  plaintiff,  with  one  or  more  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages  which 
may  be  sustained  by  reason  of  the  arrest,  not  exceeding  the  sum 
specified  in  the  bond,  which  must  be  at  least  one  hundred  dollars.^ 

2  Bern,  ft  BaL  Ann.  Codes  ft  Btats.,  sec.  1791, 
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§  2393.  Washington  —  Arrest  —  Warrant  —  Service  —  Proceed- 
ings. 
The  warrant  must  be  served  by  arresting  the  defendant,  and  tak- 
ing him  before  the  justice  of  the  peace  who  issued  the  same ;  but  if 
such  justice,  at  the  return  thereof,  be  absent  or  uuable  to  try  the 
action,  the  officer  must  immediately  take  the  defendant  to  the 
nearest  justice  of  the  same  county,  who  takes  cognizance  of  the 
action,  and  proceeds  thereon  as  if  the  warrant  had  been  issued  by 
himself.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Btata.,  see.  1792. 

§  2394.    Washington— Arrest— Notice  to  Plaintiff. 

The  ofBcer  making  the  arrest  must  immediately  give  notice  to 
the  plaintiff,  his  agent  or  attorney,  and  indorse  on  the  warrant 
the  time  of  the  arrest  and  the  time  of  serving  notice  on  the  plain- 
tiff.^ 

i  Bern,  ft  BaL  Ann.  Codes  ft  6tat8.,  see.  1703. 

§  2395.  Washington— Arrest— Detention  not  to  Exceed  Twenty- 
fonr  Hours. 
When  a  defendant  is  brought  before  a  justice  on  a  warrant,  he 
must  be  detained  in  the  custody  of  the  officer  until  he  is  discharged 
according  to  law;  but  in  no  case  must  the  defendant  be  detained 
longer  than  twenty-four  hours  from  the  time  he  is  brought  before 
the  justice,  unless  within  that  time  the  trial  of  the  action  is  com- 
menced, or  unless  it  has  been  delayed  at  the  instance  of  the  de- 
fendant.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec  1794. 

§  2396.    Washington— Oontinuance^Bond. 

If  the  defendant,  on  his  appearance,  demand  a  continuance,  the 
same  may  be  granted  on  condition  that  he  remain  in  custody  or 
execute  and  file  with  the  justice  a  bond,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  justice,  to  the  effect  that  he 
will  render  himself  amenable  to  the  process  of  the  court,  or  that 
the  sureties  will  pay  to  plaintiff  the  amount  of  any  judgment  which 
he  may  recover  in  the  action.  On  filing  such  bond,  the  justice  must 
order  the  defendant  to  be  discharged  from  custody.^ 

i  Bern,  ft  BaL  Ann.  Codes  ft  Stats.^  sec.  1795, 
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§  2397.   Exemption  of  Witness  from  Arrest 

The  exemption  of  a  witness  from  arrest  because  of  attendance 
upon  a  court  as  a  witness  applies  only  to  the  arrest  in  civil  actions 
and  does  not  exempt  him  from  arrest  for  disobeying  any  ordinary 
process  of  court.^ 

1  Page  ▼.  BandaU,  6  Cal.  32,  33.    See  Kerr's  Cye.  C.  C.  P.,  sec.  478. 

§  2398.    Duty  of  Offloer  to  Keep  Defendant  in  Custody. 

The  officer  making  the  arrest  must  keep  the  defendant  in  cus- 
tody until  he  is  discharged  by  order  of  the  justice.^ 

1  (O&L)  Kerr's  O7C.  0.  C.  P.,  sec.  see.  3701;  (W^^o.)  Comp.  Stats.  1910, 

866;    (Ney.)    Cntting's  Comp.  Laws,  see.    4829;     (Kan.)     Dassler's    Qen, 

see.  3619;    (Wash.)   B.  &  B.  Codes,  Stats.  1909,  see.  5695;  In  re  Yinich, 

•ee.  4685;   (Mont.)  Bev.  Codes  1907,  86  Cal.  70,  71,  26  Pac.  528. 

see.  7023;  (Utah)  Comp.  Laws  1907,  KaxuMS.—24  Kan.  123. 

§  2399.    What  Fraud  will  Warrant  Arrest. 

Fraud  warranting  arrest  may  consist  in  misrepresentation,  or  in 
concealment  of  material  facts,  and  may  be  inferred  from  the  cir- 
cumstances and  conditions  of  the  parties  contracting.^ 

1  Belden  t.  Henriques,  8  GaL  87,  89.    See  Kerr's  Cye.  C.  C.  P.,  see.  479. 

§  2400.    Fraud  Committed  Out  of  State  by  Resident  of  State. 

An  act  of  fraud  committed  out  of  the  state  by  a  resident  of  the 
state  in  contemplation  of  the  law  is  a  fraud  committed  by  him  in 
the  state.^ 

1  Ex  parte  Bergman,  18  Ney.  331,  4  Pac.  209.  See  Kerr's  Qye.  G.  C.  P.,  see. 
479. 

§  2401.    What  Plaintiff  must  Prove  to  Sustain  Allegations  of 
Fraud. 

The  plaintiff,  to  sustain  allegations  of  fraud  and  deceit  in  con- 
tracting a  debt  set  forth  in  the  complaint,  must  prove  on  the  trial 
that  the  representations  alleged  to  have  been  fraudulent  and  de- 
ceitful were  not  true.^ 

1  Belden  v.  Henriqaes,  8  Cal.  87,  89.    See  Kerr's  Cye.  C.  C.  P.,  sec.  479. 

§  2402.    Character  and  Capacity  in  Which  Defendant  is  Alleged 
to  have  Obtained  Money. 

The  character  or  capacity  in  which  the  party  is  alleged  to  have 
collected  money  being  essential  in  case  of  arrest  and  bail  to  the 
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charge  of  fraud,  that  character  or  capacity  must  be  averred  in  di- 
rect aud  positive  terms,  or  charge  must  fall.* 

1  Porter  t.  Hermann,  8  Gal.  619,  fraud  necessary  in  affidavit,  see 
624;  Kerr's  Cyc.  C.  C.  P.,  sees.  479,  Kerr's  Cyc.  C.  C.  P.,  sec.  481,  and 
481,  and  notes.    As  to  allegations  of      note. 

§  2403.  Issues  of  Fraud  must  be  Raised  to  Justify  Execution 
Against  Person. 
To  justify  an  execution  against  a  person  which  may  be  followed 
by  imprisonment,  an  issue  must  be  framed  and  determined  like 
issues  of  fact  raised  upon  pleadings.  Fraud  is  an  offense  involv- 
ing moral  turpitude  and  is  to  be  followed  by  imprisonment,  not 
merely  as  a  means  of  enforcing  payment,  but  also  as  a  punishment, 
and  the  right  to  submit  the  question  of  indebtedness  to  the  jury 
being  inviolate,  it  would  be  strange  to  deny  a  jury  trial  upon  a 
question  involving  the  loss  of  character  and  liberty.* 

1  Davis  v.  Bobinson,  10  Cal.  411,  412.    See  Kerr's  Cyc.  G.  G.  P.,  see.  479. 

§  2404.    Intention  to  Procure  Ooods  Without  Payment. 

An  intention  to  procure  goods  without  payment  consummates  a 
fraud  when  the  possession  of  goods  is  obtained  making  payment 
on  delivery,  or  on  call,  according  to  the  terms  of  the  sale.  The 
debt  is  then  fraudulently  contracted.  Payment  after  that  time, 
though  it  might  satisfy  the  debt  for  the  price  of  the  goods,  will 
not  remove  the  taint  of  fraud  from  the  transaction.^ 

1  Stewart  v.  Levy,  36  Gal.  159,  165.     See  Kerr's  Gyc.  G.  G.  P.,  sec.  479. 

§  2405.  Where  Facts  Constituting  Fraud  Arise  Subsequent  to 
Filing  of  Complaint. 
The  facts  authorizing  arrest  may  also  constitute  a  cause  of  action 
in  nearly  every  case  in  which  the  arrest  is  allowed  by  the  statute, 
and  of  course  must  necessarily  be  stated  in  the  complaint.  In  a 
few  instances  where  the  circumstances  authorizing  an  arrest  occur 
subsequent  to  filing  of  the  complaint,  the  application  should  be 
made  to  the  court  either  to  amend  the  original  or  to  file  a  supple- 
mental complaint  so  as  to  set  forth  the  facts  upon  which  the  exe- 
cution against  the  person  of  defendant  will  be  asked  in  enforcement 
of  the  judgment.^ 

1  Davis  V.  Bobinson,  10  Gal.  411,  412,  413.  See  Kerr's  Gyc.  C.  G.  P., 
sec.  479. 
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§  2406.  Facts  Oonstitutmg  Fraud  must  be  Specifically  Alleged. 
Facts  npon  which  the  charge  is  based  must  be  specifically  alleged 
in  the  complaint  in  order  to  authorize  a  judgment  convicting  the 
defendant  of  fraud.  The  judgment  is  the  determination  of  the 
rights  of  the  parties  upon  the  facts  pleaded  and  it  cannot  in  any 
event  exceed  the  relief  warranted  by  the  case  stated  in  the  com- 
plaint.^ 

1  See  DaTiB  t.  Bobinson,  10  Cal.  41 1,  412.    See  Kerr'e  Cye.  C.  G.  P.^  aee.  479. 

§  2407.    Order  for  Arrest  of  Defendant— Form. 

[Title  of  Court  and  Cause.] 

It  appearing  to  me  the  Honorable  H.  I.  C,  justice  of  the 
peace  in  and  for  the  above-entitled  court,  that  B.  N.  O.,  one 
of  the  defendants  in  the  above-entitled  cause,  is  about  to  depart 
from  this  state  with  intent  to  defraud  his  creditors,  and  it 
further  appearing  to  me  that  the  judgment  rendered  in  the 
above-entitled  cause  for  the  sum  of  one  hundred  and  twenty- 
five  ($125.00)  dollars  principal  and  ten  and  a  half  ($10.50)  dollars 
for  costs  is  still  due  and  unsatisfied,  it  is  therefore  ordered  that 
said  defendant  is  liable  to  arrest  under  the  judgment  made  and 
entered  in  this  court  and  above  referred  to. 

£[.  I.  C, 
Justice  of  the  Peace. 

• 

§  2408.    Form  of  Judgment  of  Arrest. 

The  judgment  of  a  justice  of  the  peace  must  be  entered  substan- 
tially in  the  form  required  in  the  Code  of  Civil  Procedure,  section 
667.1 

1  (CaL)  Kerr's  Ojc  C.  C.  P.,  see.  (Okl.)  Comp.  Laws  1909,  sec.  6384; 

893;   (Idaho)  Bev.  Codes,  sec.  4729;  (Neb.)     Cobber's    Ann.    Stats.,    sec. 

(Mont)  Bey.  Codes  1907,  see.  7050;  1947;    (Kan.)    Dassler's   Oen.    Stats. 

(Utab)  Comp.  Laws  1907,  see.  3729;  1909,  sec.  5797. 

§  2409.   Judgment  must  State  Fact  of  Arrest  to  be  of  Effect. 

Where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon  the  fact  must  be  stated  in  the  judgment.  No  judgment 
shall  have  effect  for  any  purpose  until  so  entered.^ 

1  See  Kerr's  Cye.  C.  C.  P.^  see.  893. 
60 
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§  2410.   Action  on  Undertaking  for  Arrest  When  cannot  be  Uain- 
tainecL 

An  action  on  an  undertaking  for  arrest  in  a  justice's  court  case 
cannot  be  maintained  while  the  original  case  is  pending  on  appeal 
in  the  superior  court.^ 

i  Stechhan  t.  Boraback,  67  Cal.  29,  Zl,  7  Pac.  7*  See,  also,  Kerr's  Cye. 
G.  G.  P.,  see.  4S2. 

§  2411.    Attorney's  Fee  as  Damages. 

Attorney's  fees  for  services  rendered  in  procuring  discharge 
and  judgment  in  favor  of  the  defendant  are  proper  damages  to  be 
assessed  in  an  action  on  bond  for  arrest.^ 

1  Vanderberg  v.  Connolj,  18  Utah,  112,  54  Pae.  1097.  Bee,  also,  Kerr's 
Cyc.  C.  C.  P.,  see.  482. 

§  2412.    When  Damages  Should  be  Imposed. 

Damages  for  wrongfully  securing  the  arrest  of  the  defendant 
are  not  imposed  on  the  party  where  the  justice  to  whom  application 
is  made  has  jurisdiction  to  pass  upon  the  sufficiency  of  the  evidence 
disclosed  by  the  affidavit  to  procure  the  order  of  arrest,  and  has 
determined  in  the  exercise  of  such  jurisdiction  that  the  affidavit 
by  its  statement  of  facts  is  sufficient  to  entitle  the  party  applying 
to  the  order.  Unless  there  is  an  entire  lack  of  evidence  of  some 
essential  fact  which  the  law  requires  to  be  shown,  imposing  responsi- 
bility for  damages  upon  the  party  would  be  making  him  liable 
for  the  erroneous  judgment  of  the  justice  and  would  be  unwar- 
ranted.* 

1  Duaej  V.  Helm,  59  Cal.  188, 189.    See,  also,  Kerr's  Cyc.  C.  C.  P.,  see.  482. 

SUPERIOR  COURT  PROVISIONS. 

§  2413.   Defendant  to  be  Discharged  on  Bail  or  Deposit — Superior 
Court. 
The  defendant,  at  any  time  before  execution,  must  be  discharged 
from  the  arrest,  either  upon  giving  bail  or  upon  depositing  the 
amount  mentioned  in  the  order  of  arrest.^ 

1  Kerr's   Cyc.   C.  C.   P.,  sec.   486.      superior  court  are  inserted  for  pnr- 
This  and  the  following  sixteen  sections      poses  of  comparison, 
dealing  with  arrest  and  bail  in  the 

§  2414.    Bail,  How  Given— Superior  Court. 

The  defendant  may  give  bail  by  causing  a  written  undertaking 
to  be  executed  by  two  or  more  sufficient  sureties,  to  the  effect  that 
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they  are  bound  in  the  amount  mentioned  in  the  order  of  arrest, 
that  the  defendant  will  at  all  times  render  himself  amenable  to 
the  process  of  the  court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or  that 
they  will  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
may  be  recovered  in  the  action.^ 
1  Kerr's  Cyc.  C.  C.  P.,  sec.  487. 


§  2416.    Surrender  of  Defendant— Superior  Court. 

At  any  time  before  judgment,  or  within  ten  days  thereafter,  the 
bail  may  surrender  the  defendant  in  their  exoneration ;  or  he  may 
surrender  himself  to  the  sheriff  of  the  county  where  he  was  ar^ 
rested.* 

1  Kerr*!  Cyc.  C.  C.  P.,  see.  488. 


f  2416.    Same— Arrest  of  Defendant  by  Bail  or 
Court. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
time  or  place  before  they  are  finally  charged,  may  themselves  arrest, 
or,  by  a  written  authority  indorsed  on  a  certified  copy  of  the  under- 
takings may  empower  the  sheriff  to  do  so. 

Upon  the  arrest  of  defendant  by  the  sheriff,  or  upon  his  delivery 
to  the  sheriff  by  the  bail,  or  upon  his  own  surrender,  the  bail  are 
exonerated,  if  such  arrest,  delivery,  or  surrender  take  place  before 
the  expiration  of  ten  days  after  judgment;  but  if  such  arrest,  de- 
livery, or  surrender  be  not  made  within  ten  days  after  judgment, 
the  bail  are  finally  charged  on  their  undertaking,  and  bound  to  pay 
the  amount  of  the  judgment  within  ten  days  thereafter.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  489. 


§  2417.    Bail,  How  Proceeded  Againsl^-^uperior  Court. 

K  the  bail  neglect  or  refuse  to  pay  the  judgment  within  ten  days 
after  they  are  finally  charged,  an  action  may  be  commenced  against 
such  bail  for  the  amount  of  the  original  judgment.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  490. 

§  2418.    Bail,  How  Exonerated— Superior  Court. 

The  bail  are  exonerated  by  the  death  of  the  defendant  or  his  im- 
prisonment in  a  state  prison,  or  by  his  legal  discharge  from  the 
obligation  to  render  himself  amenable  to  the  process.^ 

t  Kerr's  Cyc.  C.  C.  P.,  sec.  491. 
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§  2419.    Qualiflcation  of  Bail— Superior  Court. 
The  qualifications  of  bail  are  as  follows : 

1.  Bach  of  them  must  be  a  resident  and  householder,  or  free- 
holder, within  the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of  the 
arrest,  or  the  amount  to  which  the  order  is  reduced,  as  provided 
in  this  chapter,  over  and  above  all  his  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execution ;  but  the  judge  or  county 
clerk,  on  justification,  may  aUow  more  than  two  sureties  to  justify 
severally,  in  amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient  bail.^ 

1  Kerr's  Cyc.  C.  C.  P.,  see.  494. 

!}  2420.    Justification  of  Bail— Superior  Court. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge  or  coimty  clerk,  at  the  time  and  place  mentioned 
in  the  notice,  and  may  be  examined  on  oath  on  the  part  of  the 
plaintiff,  touching  his  sufficiency,  in  such  manner  as  the  judge 
or  clerk,  in  his  discretion,  may  think  proper.  The  examination 
must  be  reduced  to  writing,  and  subscribed  by  the  bail,  if  re- 
quired by  the  plaintiff.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  495. 


§  2421.    Allowance  of  Bail— Superior  Court. 

If  the  judge  or  clerk  find  the  bail  sufficient,  he  must  annex  the 
examin&tion  to  the  undertaking,  indorse  his  allowance  thereon, 
and  cause  them  to  be  filed,  and  the  sheriff  is  thereupon  exonerated 
from  liability.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  496. 

§  2422.    Deposit  of  Money  With  Sheriff— Superior  Court. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of  giving 
bail  deposit  with  the  sheriff  the  amount  mentioned  in  the  order. 
In  case  the  amount  of  the  bail  be  reduced,  as  provided  in  this 
chapter,  the  defendant  may  deposit  such  amount  instead  of  giving 
bail.  In  either  case  the  sheriff  must  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be  discharged 
from  custody.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  497.      . 
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§  2423.  Payment  of  Money  into  Conrt  by  Sheriff— Superior  Court. 
The  sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same  two  cer- 
tificates of  such  payment,  the  one  of  which  he  shall  deliver  to  the 
plaintiff's  attorney  and  the  other  to  the  defendant.  For  any  de- 
fault in  making  such  payment,  the  same  proceedings  may  be  had 
on  the  official  bond  of  the  sheriff,  to  collect  the  sum  deposited, 
as  in  other  cases  of  delinquency.^ 

1  See  Kerr's  Cye.  C.  G.  P.,  see.  498. 

§  2iliL    Substituting  Bail  for  Deposit— Superior  Court. 

If  money  is  deposited,  as  provided  in  the  two  last  sections,  bail 
may  be  given  and  may  justify  upon  notice,  at  any  time  before 
judgment ;  and  on  the  filing  of  the  undertaking  and  justification 
with  the  clerk,  the  money  deposited  must  be  refunded  to  the  de- 
fendant.^ 

i  See  Kerr's  Oje.  G.  G.  P.,  see.  499. 


§  2425.  Money  Deposited,  How  Applied  or  Disposed  of— Superior 
Ck>urt. 
Where  money  has  been  deposited,  if  it  remain  on  deposit  at  the 
time  of  the  recovery  of  a  judgment  in  favor  of  the  plaintiff,  the 
derk  must,  under  the  direction  of  the  court,  apply  the  same  in 
satisfaction  thereof;  and  after  satisfying  the  judgment,  refund 
the  surplus,  if  any,  to  the  defendant.  If  the  judgment  is  in  favor 
of  the  defendant,  the  clerk  must ,  under  like  direction  of  the  court, 
refund  to  him  the  whole  sum  deposited  and  remaining  unapplied.^ 

1  See  Kerr's  Gye.  G.  G.  P.,  see.  500. 

§  2426.    Sheriff,  When  Liable  as  Bail,  and  His  Disoharge  from 
Liability — Superior  Court. 

If,  after  being  arrested,  the  defendant  escape  or  is  rescued,  the 
sheriff  is  liable  as  bail ;  but  he  may  discharge  himself  from  such 
liability  by  the  giving  bail  at  any  time  before  judgment.^ 

1  Kerr's  Gyc.  G.  G.  P.,  sec.  601. 


§  2427.    Proceedings  on  Judgment  Against   Sheriff— Superior 
Court. 

If  a  judgment  is  recovered  against  the  sheriff  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  unsatisfied  in  whole 
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or  in  part,  tlie  same  proceedings  may  be  had  on  his  official  bond, 
for  the  recovery  of  the  whole  or  any  deficiency,  as  in  other  cases 
of  delinquency.* 

1  Bee  Kerr's  Cye.  G.  a  P.,  6«e.  50fi. 

§  2428.  Motion  to  Vacate  Order  of  Arrest  or  Reduce  Bail— AfB- 
davits  on  Motion — Superior  Court. 
A  defendant  arrested  may,  at  any  time  before  the  trial  of 
the  action,  or  if  there  be  no  trial,  before  the  entry  of  judgment, 
apply  to  the  judge  who  made  the  order,  or  the  court  in  which  the 
action  is  pending,  upon  reasonable  notice,  to  vacate  the  order  of 
arrest,  or  to  reduce  the  amount  of  bail.  If  the  application  be 
made  upon  affidavits  on  the  part  of  the  defendant  but  not  other- 
wise, the  plaintiff  may  oppose  the  same  by  affidavits  or  other 
proofs,  in  addition  to  those  on  which  the  order  of  arrest  was 
made.* 

1  Kerr's  Cye.  C.  C.  P.,  see.  503. 

§  2429.    When  the  Order  Vacated  or  Bail  Beduced— Superior 
Court. 
If,  upon  such  application,  it  appears  that  there  was  not  suffi- 
cient cause  for  the  arrest,  the  order  must  be  vacated ;  or  if  it  ap- 
pears that  the  bail  was  fixed  too  high,  the  amount  must  be  re 
duced.* 

1  See  Kerr's  Cye.  C.  C.  P.,  sec.  504. 

§  2430.    Oregon^-Arrest  in  Civil  Action— Opportunity  to  Give 


A  defendant  who  has  been  arrested  in  a  civil  action  must,  if 
he  require  it,  be  at  once  taken  before  the  justice  who  issued  the 
writ,  for  the  purpose  of  giving  bail.  If  he  do  not  so  require,  the 
officer  making  the  arrest  shall  keep  him  in  his  custody  and  take 
him  before  such  justice  on  the  day  and  at  the  hour  the  defendant 
is  required  to  appear  and  answer.^ 

1-  Lord's  Or.  Laws,  sec.  2424. 

§  2431.    Oregon— Justification  of  Sureties,  When  Made  and  on 
What  Notice. 

Whenever  the  sureties  in  an  undertaking  given  in  a  provi- 
sional remedy  by  either  party  are  required  to  justify,  the  jus- 
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tification  sliall  be  made  before  the  justice  in  wbose  court  the  ac- 
tion is  pending,  and  upon  the  notice  prescribed  in  the  Code  of 
Civil  Procedure,  or  upon  a  shorter  notice  to  be  prescribed  by  the 
order  of  the  justice.* 

1  Lord's  Or.  Laws,  see.  2427. 

§  2432.    Plaintiff— Undertaking  on  Arrest— Form. 

[Title  of  Court  and  Cause.] 

Whereas,  an  order  to  arrest  the  defendant  in  the  above-entitled 
action  is  about  to  be  issued,  now,  therefore,  we,  the  undersigned, 

,  as  principal,  and and ,  as  sureties,  do 

undertake,  on  the  part  of  the  plaintiff  in  said  action,  that  if  the 
defendant  recover  judgment  the  plaintiff  will  pay  to  said  defend- 
ant all  eosts  that  may  be  adjudged  to  the  said  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  said  arrest,  if 
the  same  be  wrongful  or  without  sufficient  cause,  not  exceeding 
the  sum  of dollars. 

[Signed  and  dated,  and  justified  by  the  sureties  the  same  as  in 
other  undertakings.] 

§  2433.    Washington— Undertaking  for  Arrest — ^Form. 

Whereas,  an  application  has  been  made  by ,  plaintiff, 

to  ,  one  of  the  justices  of  the  peace  in  and  for  the 

county,  for  a  warrant  of  arrest  of ,  defendant, 

founded  upon  an  affidavit  of  the  said  plaintiff,  setting  forth  that 

[here  state    cause    of    arrest],    now,   therefore,   we, 

,  plaintiff,  and ,  acknowledge  ourselves  bound  to 

-,  in  the  sum  of dollars,  to  pay  all  costs  that  may 


be  awarded  to  the  said  defendant,  and  all  damages  that  he  may 
sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  of 
dollars.  

Dated  this day  of ,  19 . 


§  2434.    Washington — Arrest  and  Bail — ^Equivalents — Forms. 

The  following  or  equivalent  forms  may  be  used  by  justices  of 
the  peace  in  civil  actions  and  proceedings  in  arrest  and  bail, 
to  wit: 
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WARRANT  OF  ARREST. 

State  of  Washington, 
County  of , — ^ss. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 

In  the  name  of  the  state  of  Washington,  you  are  hereby  com- 
manded to  take  the  body  of  ,  if  he  be  found  in  your 

county,  and  bring  him  forthwith  before  the  undersigned,  one  of 
the  justices  of  the  peace  in  and  for  said  county,  at  his  office  in 

,  to   answer in  a   civil   action;    and   you  are 

hereby  commanded  to  give  notice  thereof  to  the  said  plaintiff,  or 
his  agent  or  attorney ;  and  have  you  there  and  then  this  writ. 

Given  under  my  hand  this day  of , 

§  2436.    Washington— Warrant  of  Arrest— Form. 

Territory  of  Washington, 
County  of , 


To  the  Sheriff  or  Any  Constable  of  said  County:    . 
In  the  name  of  the  United  States,  you  are  hereby  commanded 

to  take  the  body  of ,  if  he  be  found  in  your  county,  and 

bring  him  forthwith  before  the  undersigned,  one  of  the  justices 

of  the  peace  in  and  for  said  county,  at  his  office  in ,  to 

answer in  a  civil  action ;  and  you  are  hereby  commanded 

to  give  notice  thereof  to  the  said  plaintiff,  or  his  agent  or  attor- 
ney; and  have  you  there  and  then  this  writ. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  2436.    Oregon— Writ  of  Arrest— Form. 

Justice's  Court  for  the  Precinct  of ,  State  of 

County  of • 


V. 


To  the  Sheriff  of  Said  County,  or  Any  Constable  of  Such  Precinct, 
Greeting : 
In  the  name  of   the  state  of  ,  you  are  hereby  com- 
manded to  take  the  body  of  the  above-named  defendant,  if  he 
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be  found  within  the  preeinct  aforesaid,  and  bring  him  forthwith 
before  the  undersigned,  a  justice  of  the  peace  for  sueh  precinct, 
at  the  office  of  such  justice  in  such  precinct,  to  answer  the  above- 
named  plaintiff  in  a  civil  action ;  and  you  are  further  commanded 
to  give  due  notice  thereof  to  such  plaintiff,  his  agent  or  attorney, 
and  of  this  writ  make  legal  service  and  due  return  to  me. 

Given  under  my  hand. 
[Signed.] 

§  2437.    Undertaking  by  Defendant  on  Arrest— Form. 

[Title  of  Court  and  Cause.] 

Whereas,  in  a  certain  aotion  in  the  court  of ,  justice 

of  the  peace  of  the  township  of ,  in  and  for  the  county 

of ,  wherein was  plaintiff  and '■ —  was  de- 
fendant, an  order  was  duly  made  and  delivered  to  the  sheriff  of 

the  county  of ,  requiring  him  forthwith  to  arrest  the  said 

defendant  and  bring  him  before  said  justice  of  the  peace ;  and  the 
said  sheriff  having  arrested  the  said  defendant  and  taken  him 
into  custody  before  said  justice  by  virtue  of  the  said  order,  and 
said  action  having  been  by  said  justice  of  the  peace  set  for  trial 

on  the day  of ,  19 ,  at  — ■ —  o'clock M.,  and 

his  bail  fixed  at dollars,  the  amount  in  said  order  of  arrest 

mentioned,  that  the  said  defendant  shall  at  all  times  render  him- 
self amenable  to  the  process  of  said  court  during  the  pendency  of 
the  said  action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment herein,  or  that  we  shall  pay  to  the  said  plaintiff  the  amount 
of  any  judgment  which  may  be  recovered  in  said  action. 

[Dated,  signed  and  certified.] 

§  2438.    Arrest — Postponement — ^Undertaking — ^Form. 

"We,  the    undersigned,    are    bound  to  ,  the    plaintiff 

herein,  in  the  sum  of dollars.  The  condition  of  this  under- 
taking is  that,  whereas  this  case  was  this  day  called  for  trial  in 
said  court,  and  said  defendant,  being  under  arrest,  moved  the 
court,  on  affidavit  showing  sufficient  cause,  to  postpone  the  said 
trial  for  thirty  days  from  date,  on  account  of  the  absence  of  a 
material  witness  for  defendant,  and  the  said  motion  having  been 
by  said  justice  granted  on  condition  that  defendant  file  an 
undertaking  in  said  action,  to  be  approved  by  him,  in  the  sum  of 
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dollars,  to  the  effect  that  said  defendant  will  render  him- 


self amenable  to  the  process  of  said  court  daring  the  pendency  of 
said  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment 
therein,  or  that  the  sureties  will  pay  to  the  plaintiff  the  amount 
of  any  judgment  which  he  may  recover  in  the  action,  not  exceed- 
ing the  said  sum  of dollars;  now,  if  the  said  defendant 

shall  keep  and  perform  all  the  conditions,  and  do  all  the  things 
in  said  justice 's  order  contained  as  hereinabove  set  out,  then  this 
undertaking  is  void,  otherwise  it  shall  be  of  full  force. 

[Signed,  dated,  addressed  and  filed.] 

§  2439.    Arrest— Affidavit— Fraudulent  Debtor— Form. 

[Title  of  Court  and  Cause.] 

,  the  plaintiff  in  the  above-entitled  action,  being  duly 

sworn,  says  that  it  is  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arising  upon  an  express  contract,  and 

that  there  is  now  due  thereon  from  defendant  to  plaintiff 

dollars,  and  that  the  defendant  in  said  action  has  been  guilty  of 
fraud  in  contracting  the  debt  and  incurring  the  obligation  for 
which  the  said  action  is  brought ;  that  the  facts  on  which  the  ap- 
plication for  an  order  of  arrest  of  said  defendant  this  day  made  is 
founded  are  as  follows,  to  wit:  [Here  state  facts]. 

[Subscribed  and  sworn  to.] 


§  2440.    Oregon — Undertaking  for  an  Arrest — Civil— Form. 

Justice's  Court  for  the  Precinct  of  . 

State  of  Oregon, 
County  of . 


-B 

V. 

-D 


Civil  Action  to  Recover  Money  [or  as  the  case  may  be] . 

Whereas,  upon  the  application  of  the  above-named  plaintiff, 
A  B,  an  order  has  been  made  in  the  above-entitled  action  for  a 
writ  of  arrest  against  the  above-named  defendant  C  D :  We,  A  B, 
plaintiff,  and  E  F,  surety,  hereby  undertake  to  pay  said  defend- 
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ant  all  costs  that  may  be  adjudged  to  him,  and  all  damages  which 
such  defendant  may  sustain  by  reason  of  his  arrest,  if  the  same 
be  wrongful  or  without  sufficient  cause,  not  exceeding  the  sum  of 
dollars. 


Dated  thia day  of 

A  B,  Plaintiff. 
B  F,  Surety. 

§  2441.    Order  of  Arrest  by  Snretiei  to  Arresting  Officer— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  the  undersigned,  the  sureties 
on  the  bail  of  defendant  on  his  release  from  Skrrest,  as  appears 
from  the  undertaking  of  which  the  within  is  a  certified  copy,  com- 
mand you  to  forthwith  arrest  the  within  named  defendant,  and 
detain  him  in  your  custody  until  he  is  discharged  by  law. 

[Dated,  and  signed  by  the  sureties.] 

To ,  Constable  of Township,  County  of  — — 

[or  to  the  sheriff  of  the  county]. 

}  2442.    Affidavit— Departing  from  State  to  Defraud  Orediton— 
Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County  of 


,  the  plaintiff  in  the  above-entitled  action,  being  duly 

sworn,  says  that  the  said  action  is  for  the  recovery  of  money  on  a 
eause  of  action  arising  upon  an  express  contract,  and  is  pending 
in  said  court;  that  there  is  now  due  thereon  from  defendant  to 

plaintiff  the  sum  of dollars,  and  that  the  defendant  in  said 

action  is  about  to  depart  from  this  state  with  the  intent  to  defraud 
bis  creditors;  that  the  facts  on  which  the  application  for  an  order 
of  arrest  of  said  defendant  is  founded  are  as  follows,  to  wit: 
[Here  insert.] 

[Subscribed  and  sworn  to,  and  dated.] 

§  2443.    Affidavit  That  Debtor  Intends  to  Abscond— -Form. 
[Title  of  Court  and  Cause.] 

■' — ,  being  duly  sworn,  says  that  he  is  the  attorney  of 

record  of  the  plaintiff  in  the  above-entitled  action;  that  [here 
state  the  fact  of  the  issuance  of  the  execution,  etc.,  the  same  as 
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in  the  preceding  forms ;  then  state  the  facts  about  the  danger  and 
probability  of  the  debtor  absconding  as  in  the  chapter  on  arrest 
and  bail,  and  conclude :] 

Wherefore  affiant  prays  that  the  said  defendant  may  be  arrested 
and  brought  before  this  court  and  justice. 
[Subscribed,  dated,  and  sworn  to.] 

§  2444.    Affidavit  That  Justice  is  a  Material  Witness— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County  of 


-,  the  defendant  in  the  above-entitled  action,  being  duly 


sworn,  says  that ,  the  justice  of  the  peace  for 

township,  in  said  county,  who  issued  the  order  for  arrest  herein, 
is  a  material  witness  for  defendant  herein;  that  he  expects  to 

prove  by  said . 

[Subscribed  and  sworn  to.] 

§  2445.    Notice  of  Application  for  Discharge — ^Form. 

You  will  please  take  notice  that  on  ,  the  day  of 

,  A.  D.  19 ,  at  the  hour  of o'clock M.,  or  as 

soon  thereafter  as  the  matter  can  be  heard,  I  will  apply  to  the 

Honorable  ,  judge  of  the  superior  court  of  the  county 

of ,  at  the  courtroom  of  his  said  court  in  the , 

in  said  county,  for  an  order  to  be  discharged  from  imprisonment 
in  the  county  jail  of  said  county,  where  I  am  confined  as  a  prisoner 
under  civil  process,  issued  out  of  the  justice's  court  of  said  city 
and  county,  in  an  action  in  said  justice 's  court  entitled v. 


[Dated  and  signed  by  the  prisoner,  and  addressed  to  and  served 
on  either  the  plaintifi!  in  the  justice's  court,  or  his  agent,  or  his 
attorney  of  record.] 

§  2446.   Affidavit — ^Removal  of  Property  to  Defraud— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County  of , — ^ss. 

,  the  plaintiff  in  the  above-entitled  action,  being  duly 

sworn,  says  that  it  is  an  action  for  the  recovery  of  money  or  dam- 
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ages  on  a  cause  of  action  arising  upon  an  express  contract ;  that 
there  is  now  due  thereon  from  defendant  to  plaintiff dol- 
lars; that  the  said  defendant  has  removed,  concealed,  and  dis- 
posed of  his  property  with  the  intent  to  defraud  his  creditors; 
that  the  facts  on  which  the  application  for  an  order  of  arrest  of 
said  defendant  this  day  made  is  founded  are  as  follows,  to  wit: 
[Here  insert.] 

[Subscribed  and  sworn  to.] 

§  2447.   Affidavit — Oonversion— Form. 

[Title  of  Court  and  Cause.] 

,  the  plaintiff  in  this  suit,  being  duly  sworn,  deposes 

and  says  that  said  action  is  for  the  recovery  of  money  and  prop- 
erty converted  by  defendant  to  his  own  use  after  the  same  was 
received  by  him  of  plaintiff;  and  deponent  further  states  that  the 
following  are  facts  and  circumstances  out  of  which  said  cause  of 
action  arose  [here  insert]. 

[Subscribed  and  sworn  to,  and  dated.] 


§  2448.    Affidavit ^Fine  or  Penalty— Form, 

[Title  of  Court  and  Cause.] 

,  the  plaintiff  in  this  suit,  being  duly  sworn,  deposes 

and  says  that  said  action  is  for  the  recovery  of  a  fine  imposed  on 
defendant  [state  facts  and  circumstances]. 

[Subscribed  and  sworn  to.] 

§  2449.    Order  of  Discharge— Form. 

[Title  of  Court  and  Cause.] 

You  are  hereby  directed  to  forthwith  discharge  from  custody 

,  who  is  in  your  custody,  under  civil  process  issued  out 

of  the  justice 's  court  of ,  Esq.,  in  and  for town- 

ship,  county  of : ,  state  of  California,  in  the  action  in  said 

court  of V. . 

[Dated.] 


Plaintiff. 
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CHAPTER  LXIX 

ATTACHMENT. 

ARTICLE  L 

PURPOSE  OF  ATTACHMENT. 

§  2450.    PnrpoBe  of  attaebnient. 

§  2451.     Attachment  not  distmet  action. 

9  2452.    Attachment  auxiliaiy  to  main  suit. 

§  2450.    Purpose  of  Attachment. 

The  purpose  of  an  attachment  is  to  hold  the  property  of  a  de- 
ftMidant  as  security  for  such  judgment  as  may  be  recovered  in  an 

action.^ 

1  Bagley  v.  Ward,  37  Cal.  121,  131,  51  Pac.  195;  Tilton  ▼.  Cofleld,  2  Colo. 
99  Am.  Dec.  256;  Lehnhardt  ▼.  Jen-  392,  398.  See,  also,  Kerr's  C^c  G.  G. 
nhngB,  119  Cal.  192,  195,  48  Pac.  56,      P.,  sec.  537. 

§  2451.    Attachment  not  Distinct  Action. 

An  attachment  is  not  a  distinct  proceeding  in  the  nature  of  an 
action  in  rem,  but  is  an  adjunct  or  proceeding  auxiliary  to  an  ac- 
tion at  law,  designed  for  the  purpose  of  securing  the  property  of 
the  debtor  to  answer  the  judgment  which  may  be  obtained.^ 

1  Low  y.  Adams,  6  Cal.  277,  281;  action,  but  is  a  provisional,  independ- 

AUender  ▼.  Fritts,  24  Cal.  447,  448;  ent  proceeding,  initiated  by  the  affi- 

Rosenthal   v.    Perkins,  123    CaL    240,  darit,  which  is  the  basis  for  the  writ: 

244,  55    Pac.  804.    See,  also,  Kerr's  Nail  v.  Superior  Court,  11  Cal.  App. 

Cyc.  C.  C.  P.,  sec.  537.  27. 

Attachment  is  not  a  part  of  the 

§  2452.     Attachment  Auxiliary  to  Main  Suit. 

Although  a  writ  of  attachment  cannot  properly  issue  until  after 
the  commencement  of  a  suit,  to  which  it  is  only  auxiliary,  there  is 
no  valid  objection  to  the  complete  preparation  of  the  aflSdavit  and 
all  papers  requisite  to  the  writ  of  attachment  before  or  at  the  same 
time  the  complaint  is  prepared,  so  that  the  affidavit  and  under- 
taking in  attachment  be  not  filed  in  advance  of  the  original  com- 
plaint, and  the  writ  be  not  issued  in  advance  of  the  summons  and 
the  copy  of  the  complaint  to  which  it  is  incidental.^ 

1  VTheeler  t.  Farmer,  38  Cal.  203,  215.  See,  also,  Kerr's  Qjc  G.  G.  P.,  see. 
538. 
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AETICLE  n. 

IN  WHAT  CASES  ATTACHMENT  WILL  LIE. 

§  2453.  What  property  liable  to  attachment. 

i  2454.  In  what  eases  attachment  will  lie. 

S  2455.  Writ  of  attachment  to  issue  upon  affidavit. 

f  2456.  Meaning  of  word  ''direct"  in  attachment  proceedings. 

i  2457.  Attachment   before  summons  null  and  void. 

S  2458.  Attachment  in  action  for  damages  for  breach  of  contract. 

S  2459.  Attachment  in  action  for  damages  for  breach  of  contract. 

I  2460.  The  exact  amount  due  not  necessary,  where. 

§  2461.  Contract  arising  in  foreign  state,  what  presumption. 

i  2462.  Attachment  on  contract  arising  in  foreign  state. 

S  2463.  Attachment  and  mechanic's  lien,  when  both  remedies  available. 

§  2464.  Joinder  of  action  in  which  no  attachment  lies,  what  effect. 

I  2465.  Attachment  in  stockholders'  liability  cases. 

S  2466.  Attachment  against  nonresidents. 

§  2453.    What  Properly  Liable  to  Attachment. 

No  property  may  be  taken  in  attachment  that  is  not  liable  to 
seizure  under  execution  when  the  attachment  is  issued.^ 

1  Myers  v.  Mott,  29  Cal.  359,  365,  366,  89  Am.  Dec.  49.  See,  also^  Kerr's 
Cyc.  C.  C.  P.,  sec.  541. 

§  2454.    In  What  Cases  Attachment  Will  Lie. 

The  plaintiff  may  have  the  property  of  the  defendant  attached, 
as  security  for  the  satisfaction  of  any  judgment  that  may  be  recov- 
ered, unless  the  defendant  give  security  to  pay  such  judgment, 
as  is  hereinafter  provided,  in  the  following  cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money,  where  the  contract  is  made  or  is  pay- 
able in  this  state,  and  is  not  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property,  or  any  pledge  of  personal  property,  or, 
if  originally  so  secured,  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  person  to  whom  the  security  was  given,  become 
valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against  a 
defendant  not  residing  in  this  state. 

3.  In  an  action  against  a  defendant,  not  residing  in  this  state, 
to  recover  a  sum  of  money  as  damages,  arising  from  an  injury 
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to  property  in  this  state,  in  consequence  of  negligence,  fraud,  or 
any  other  wrongful  act.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
537;    (Nev.)   Cutting's  Comp.  Stats. 

1900,  see.  3219;   (Ariz.)  Bev.  Stats. 

1901,  see.  333;  (N.  D.)  Bev.  Codes 
1905,  sees.  693S,  8396;  (Tex.)  Sayles* 
Civ.  Stats.  1897,  art.  186;  (Or.)  B.  ft 
C.  Codes,  see.  296;  Lord's  Code,  sec. 
295;  (Wash.)  B.  ft  B.  Codes,  sees. 
1807-1823;  (Idaho)  Bev.  Codes,  sec. 
4303;  (Mont.)  Bev.  Codes  1907,  sec. 
6656;  (Utah)  Comp.  Laws  1907,  sees. 
3064-3702;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5315;  (Okl.)  Comp.  Laws 
1909,  sec.  6287;  (Neb.)  Cobbey's 
Ann.  Stats.  1910,  sec.  1865;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6388; 
Walker  v.  McCusker,  65  Cal.  360, 
361,  4  Pac.  206;  Mudge  v.  Steinhart, 
78  Cal.  34,  39,  12  Am.  St.  Bep.  17, 
20  Pac.  147;  Dunn  v.  Mackey,  80 
Cal.  104,  107,  22  Pac.  64;  Lanker- 
shim  Banch  L.  ft  W.  Co.  ▼.  Her- 
berger,  82  Cal.  600,  602,  23  Pac.  134; 
Hanson  y.  Graham,  82  Cal.  631,  632, 
23  Pac.  56,  7  L.  B.  A.  127;  Barbieri 
V.  RaneUi,  84  Cal.  154,  157,  23  Pac. 
1086;  Agassiz  v.  Superior  Court,  90 
Cal.  101,  102,  27  Pac.  49;  Kennedy 
V.  California  Sav.  Bank,  97  Cal.  93, 
95,  100,  33  Am.  St.  Bep.  163,  31  Pac. 
846;  Biley  v.  Nance,  97  Cal.  203, 
204,  207,  31  Pac.  1126,  32  Pac.  315; 
Kohler  v.  Agassiz,  99  Cal.  9,  12,  13, 
33  Pac.  741;  Egener  ▼.  Juch,  101 
Cal.  105,  106,  35  Pac.  432,  873;  Flagg 
V.  Dare,  107  Cal.  482,  485,  40  Pac. 
804;  Williams  v.  Hahn,  113  Cal.  475, 
477;  Lehnhardt  v.  Jennings,  119  Cal. 
192,  195,  48  Pac.  56,  51  Pac.  195;  De 
Leonis  v.  Etchepare,  120  Cal.  407, 410, 
52  Pac.  718;  Wigmore  v.  Buell,  122 


Cal.  144,  148,  64  Pae.  600;  Ayres  t. 
Burr,  132  Cal.  125,  129,  64  Pac.  120; 
Baldwin  v.  Napa  ft  Sonoma  W.  Co., 
137  Cal.  646,  649,  70  Pa<;.  736;  Me- 
Phee  y.  Townsend,  139  Cal.  638,  639, 
640,  73  Pac.  584;  Hale  Bros.  ▼.  MilU- 
ken,  142  Cal.  134,  75  Pac.  653;  John- 
son ▼.  Miner,  144  Cal.  785,  788,  78 
Pae.  240;  Lean  y.  Giyens,  146  CaL 
789,  742,  81  Pae.  128;  Drake  T.  De 
Witt,  82  Pae.  982. 

Kevada. — ^Bowers  y.  Beck,  2  Ney. 
139;  O'Neil  v.  N.  Y.  ft  S.  P.  Co.,  3 
Nev.  141;  Moresi  y.  Swift,  15  Nev. 
215;  Williams  v.  Glasgon,  1  Nev. 
533;  Hilger  v.  Edwards,  5  Nev.  84; 
Levy  V.  Elliot,  14  Nev.  435;  Tognini 
V.  Kyle,  17  Nev.  209. 

Idaho. — ^Willman  v.  Friedman,  8 
Idaho,  734,  35  Pac.  37. 

Utah.— Kiesel  v.  IT.  P.  By.  Co.,  6 
Utah,  128,  21  Pae.  499;  Bacon  v. 
Baybould,  4  Utah,  357,  10  Pac.  481, 
11  Pac.  510;  Cahoon  v.  Hoggan,  31 
Utah,  74,  86  Pac.  763;  Hamer  v. 
First  N.  Bank,  9  Utah,  215,  33  Pac. 
941. 

Nebraska. — Smith  v.  Johnson,  43 
Neb.  761,  62  N.  W.  217;  Donaldson 
V.  Fisher,  43  Neb.  260,  61  N.  W.  609; 
Michigan  Stove  Co.  v.  Miller,  43 
Neb.  332,  61  N.  W.  610;  N.  West- 
over  ft  Co.  V.  Van  Dorn  Co.,  70  Neb. 
415,  97  N.  W.  598;  Beckwiih  v. 
Dierks,  75  Neb.  349,  106  N.  W.  442; 
Curtis-Baum  Co.  y.  Lang  (Neb.),  120 
N.  W.  178. 

Wyoming. — Cheeseman  v.  Fenton, 
13  Wyo.  451,  80  Pac.  823. 


§  2455.    Writ  of  Attachment  to  Issue  upon  Affidavit. 

A  writ  to  attach  the  property  of  the  defendant  must  be  issued 
by  the  justice  at  the  time  of,  or  after,  issuing  summons,  in  actions 
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in  wbieh  the  sum  claimed  excluBive  of  interest  exceeds  ten  dollars, 
on  receiving  an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing 
the  same  facts  as  are  required  to  be  shown  by  the  affidavit  specified 
in  section  five  hundred  and  thirty-eight  of  the  Code  of  Civil  Pro- 
cedure.^ 


1  Kerr's  Cyc.  C.  C.  P.,  see.  866; 
Stata.  1907,  p.  880;  Kerr's  Stats.  & 
Amdts.  1906-7,  p.  467;  (Nev.)  Cut- 
tiag's  Comp.  Laws,  see.  3219;  (Ariz.) 
Ber.  State.  1901,  see.  332;  (N.  D.) 
Bev.  Codes  1905,  see.  8396;  (Tex.) 
Sayles'  Tex.  Civ.  State.  1897,  art.  186; 
(Or.)  B.  A  C.  Codes,  see.  297;  Lord's 
Code,  see.  296;  (Wash.)  B.  &  B.  Codes, 
Bee.  648;  (Idaho)  Bey.  Codes,  sec. 
4686;  (Hont.)  Bef.  Codes  1907,  see. 
7026;  (S.  D.)  Comp.  Laws  1910,  see. 
27,  p.  540;  (Utah)  Comp.  Laws  1907, 
Me.  3702;  (Wyo.)  Comp.  Stats.  1910, 
lec.  5315;   (Okl.)  Comp.  Laws  1909, 


sec.  6287;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  5701;  Wigmore  v. 
Buell,  122  Cal.  144,  146,  54  Pac.  600. 

Ka]ua8.—25  Kan.  290;  31  Kan. 
363;  29  Kan.  734;  24  Kan.  442. 

HoQtaiia. — ^When  attachment  may 
issue:  Sherman  v.  Hurst,  20  Mont. 
555,  52  Pac.  559;  Burke  v.  Inter- 
State  Assn.,  25  Mont.  329,  64  Pac. 
884;  Brophy  ▼.  Downey,  26  Mont. 
254,  67  Pac.  313;  A.  O.  H.  v.  Spar- 
row, 29  Mont.  132,  74  Pac.  198; 
Mueller  v.  Benkes,  31  Mont.  105,  77 
Pac.  514. 


§  2456.    Meaning  of  Word  "Direct"  in  Attachment  Proceedings. 

The  meaning  of  the  word  ''direct"  is  that  the  plaintiff  must  be 
able  to  swear,  among  other  things,  that  the  defendant  is  indebted 
in  a  certain  sum,  specifying  the  amount.  This  language  excludes 
aU  causes  of  action  for  unliquidated  sums  of  money ;  for  until  they 
have  been  liquidated  it  is  impossible  for  the  plaintiff  to  swear 
to  the  amount,  and  confines  the  right  of  the  plaintiff  to  an  attach- 
ment in  cases  of  contract  where  the  liability  of  the  defendant  can 
be  ascertained  with  certainty,  and  is  not  in  doubt  until  after  tliL* 
trial;  or,  in  other  words,  where  the  amount  to  be  paid  is  fixed  by 
the  terms  of  the  contract,  or  can  be  readily  ascertained  from  inft)r- 
mation  which  it  affords.  In  such  cases,  the  payment  which  ha> 
been  promised  in  a  certain  sense  may  be  said  to  be  direct.^ 

1  Hathaway  v.  Davis,  33  CaL  161,  166-168.  See  Dunn  r.  Mackey,  80  Cal. 
104,  109,  22  Pac.  64;  Kerr's  Cyc.  C.  C.  P.,  sec.  537. 

{  2457.    Attachment  Before  Summons  Null  and  Void. 
An  attachment  issued  before  the  summons  is  a  nullity.^ 

1  Low  T.  Henry,  9  OaL  538,  562.    Bee,  also,  Kerr's  Cyc.  C.  C.  P.,  see.  637. 
61 
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§  2458.    Attachment  in  Action  for  Damages  for  Breach  of  Oon- 
■^  tract. 

An  attachment  may  issue  in  an  action  for  damages  for  a  breach 
of  contract.  This  is  so  where  proof  is  necessary  at  the  trial 
to  show  the  amount  of  damages.  But  there  must  exist  a  basis  upon 
which  the  damages  can  be  determined  by  proof.  Thus  where  a 
contract  sued  upon  furnishes  the  standard  by  which  the  amount 
due  could  be  so  clearly  ascertained  as  to  enable  a  plaintiff  to  aver 
it  in  his  affidavit,  or  the  jury  by  their  verdict  to  find  it,  an  attach- 
ment might  issue.* 

1  Kerr'8  Cyc.  C.  C.  P.,  sec.  537.  pare,  120  Cal.  407,  410,  52  Pac.  718; 
See  Dunn  v.  Mackey,  80  Cal.  104,  107,  Hale  Bros.  v.  MiDiken,  142  CaL  134, 
108,  22  Pac.  64  J  De  Leonia  v.  Etche-       139,  140,  75  Pac.  653. 

§  2459.    Attachment  in  Action  for  Damages  for  Breach  of  Con- 
tract. 
Where  the  contract  does  not  furnish  the  measure  of  liability  of 
the  defendant  and  the  damages  are  unliquidated,  the  attachment 
cannot  be  had.^ 

1  De  Leonis  v.  Etchepare,  120  Cal.  Napa  &  S.  W.  Co.,  137  Cal.  646,  649, 
407,  409,  52  Pac.  718;  Hathaway  v.  650,  70  Pac.  732.  See,  also,  Kerr's 
Davis,  33  Cal.  161,  168;    Baldwin  v.      Cyc.  C.  C.  P.,  sec.  537. 

§  2460.   The  Exact  Amount  Dne  not  Necessary,  Where. 

It  is  unnecessary  that  the  complaint  should  show  the  specific 
amount  claimed  to  be  due,  nor  is  it  necessary  that  the  contract 
itself  should  show  the  amount  due.^ 

1  Kohler  v.  Agassiz,  99  Cal.  9,  16,      See,  also,  Kerr's  Cyc    C.  C.  P.,  sec. 
33  Pac.  741;  De  Leonis  v.  Etchepare,      537. 
120  Cal.  407,   410,  411,  52   Pac.  718. 

§  2461.    Contract  Arising  in  Foreign  State,  What  Presumption. 

A  contract  for  the  payment  of  money  made  in  another  state  is 
presumptively  to  be  performed  there.  To  authorize  the  issuance 
of  an  attachment  in  a  suit  on  such  a  contract  in  this  state,  the 
money  must  have  been  made  payable  in  this  state  by  the  contract 
itself.^ 

1  TuUer  y.  Arnold,  93  Cal.  166,  168,  28  Pac.  863.  See,  also,  Kerr's  Qye.  C. 
C.  P.|  sec.  537. 
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§  2462.    Attachment  on  Contract  Arising  in  Foreign  State. 

A  contract  which  is  not  payable  in  this  state  does  not  authorize 
an  attachment,  and  the  writ  levied  in  an  action  on  such  a  contract 
should  be  dissolved  upon  motion.^ 

1  ^Itaire  t.  Bosenberg  &  Sod,  129  Cal.  164,  168,  61  Pae.  916.  See,  also, 
Kerr's  Cyc.  G.  C.  P.,  see.  556. 


§  2463.  Attachment  and  Mechanic's  Lien,  When  Both  Bemediea 
Available. 
A  mechanic's  lien  and  an  attachment  lien  acquired  in  a  previous 
suit  upon  the  same  debt,  and  levied  upon  the  same  property,  are 
not  cumulative  remedies,  and  both  may  be  pursued  at  the  same 
time.* 

1  Brennan  y.  Sivasej,  16  Cal.  141,  142,  76  Am.  Dec.  507.  See,  also,  Kerr's 
Cyc  C.  C.  P.,  sec.  537. 

§  2464.  Joinder  of  Action  in  Which  No  Attachment  Ides,  What 
Effect. 
Joinder  of  a  cause  of  action  in  which  the  plaintiff  is  not  entitled 
to  attachment  with  one  for  which  the  code  allows  rights  of  attach- 
ment will  not  deprive  the  plaintiff  of  the  right  to  attach  the  de- 
fendant's property  for  the  portion  of  his  demand  which  would 
otherwise  entitle  him  to  a  writ.^ 

1  Baldwin  t.  Napa  &  S.  W.  Co.,  137  Cal.  646,  649,  70  Pac.  732.  See,  also, 
Kerr'a  Cyc.  C.  C.  P.,  sec.  537. 

§  2465.    Attachment  in  Stockholders'  Liability  Oases. 

An  action  upon  a  liability  of  a  stockholder  of  a  corporation  or 
joint  stock  association  for  his  proportionate  share  of  the  amount 
due  upon  a  contract  made  by  the  corporation  or  association  is  one 
founded  upon  a  contract,  for  which  an  attachment  may  issue.^ 

1  Kennedy  v.  California  Say.  Bank,  perior  Court,  91  Cal.  548,  549,  27  Pac 
97  CaL  93,  95,  98,  33  Am.  St.  Bep.  1031.  See  Kerr's  Cyc.  C.  C.  P.,  see 
163,  31  Pae.  846.    Sea  Dennis  ▼.  Su-      537. 

§  2466.    Attachment  Against  Nonresidents. 

To  procure  an  attachment  against  the  property  of  a  nonresident, 
it  is  only  necessary  that  the  complaint  should  show  that  an  action 
is  founded  upon  a  contract,  express  or  implied,  and  that  the  affi- 
davit should  state  the  facts  required  in  paragraphs  2  or  3  and  4  of 
section  538  of  the  Code  of  Civil  Procedure.* 

i  Hale  Bros.  v.  Milliken,  142  CaL  134,  138,  75  Pac.  653.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  537. 
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AETICLE  HL 

ISSUANCE  OF  ATTACHMENT. 

S  2467.    Time  of  issuance. 

S  2468.    Washington — ^No  writ  of  attachment  to  be  served  out  of  county. 

§  2467.    Thne  of  Issiiance. 

An  attachment  regularly  issued  by  a  justice  at  the  time  of  the 
issuance  of  the  summons  is  not  vitiated  by  failure  to  serve  the 
summons  and  the  issuance  of  a  second  one.^ 

1  Seaver  ▼.  Fitzgerald,  23  Cal.  86. 

§  2468.  Washington— No  Writ  of  Attacbment  to  be  Served  Out 
of  County. 
The  word  ^'sheriff,"  as  used  in  the  Washington  statute,  is  meant 
to  apply  to  constables,  when  the  proceedings  are  in  a  justice's  court ; 
and  when  the  proceedings  are  in  a  justice's  court,  the  justice  is  to 
be  regarded  as  the  derk  of  the  court  for  all  purposes  herein  con- 
templated :  Provided,  that  nothing  contained  in  this  chapter  shall 
be  construed  to  confer  upon  a  justice  of  the  peace  power  to  issue  a 
writ  of  attachment  to  be  served  out  of  the  county  in  which  such 
justice  shall  have  his  office,  or  to  confer  upon  a  sheriff,  constable, 
or  other  officer  power  or  authority  to  serve  a  writ  of  attachment 
issued  out  of  justice's  court  beyond  the  limits  of  the  county  in 
which  such  justice  shall  have  his  office,  except  in  cases  provided 
by  law.  And  provided  further,  that  nothing  provided  by  the  Wash- 
ington statutes  shall  be  construed  or  held  to  authorize  the  attach- 
ment of  real  estate,  or  of  any  interest  therein,  under  a  writ  of 
attachment  issued  out  of  any  justice's  court.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  679. 
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'AETICLE  IV. 

'APFIDAVIT  TO  OBTAIN  ATTACHMENT. 

S  2469.  Contents  of  affidavit. 

§  2470.  What  affidavit  must  show. 

§  2471.  Affidavit — Docket  entry. 

§  2472.  Pailure  of  affidavit   to   state  nonseenrity. 

S  2473.  Statement  in  affidavit  in  alternative  form,  what  effect. 

§  2474.  Failure   of  affidavit  to   state   amount   of   indebtedness   ground   for 

dissolution. 

i  2475.  Insuffieiency  of  affidavit,  attachment  should  be  discharged. 

i  2476.  Bight  to  amend  affidavit  not  allowed. 

8  2477.  Bight  to  amend  affidavit  not  allowed  in  California. 

§  S478.  Affidavit— Form. 

S  2479.  Affidavit  for  attachment — Security  rendered  valueless — Form, 

f  2480.  Affidavit  for  attachment  against  nonresident — Form. 

I  2481.  Colorado — ^Attachment — ^Affidavit — Causes. 

S  2482.  Colorado — Traverse  of  affidavit— -Issue— Trial. 

§  2468.    Contents  of  Affidavit. 

The  justice  of  the  court  must  issue  the  writ  of  attachment,  upon 
receiving  an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the 
amount  of  such  indebtedness  over  and  above  all  legal  setoffs  or 
counterclaims)  upon  a  contract,  express  or  implied,  for  the  direct 
payment  of  money,  and  that  such  contract  was  made  or  is  payable 
in  this  state,  and  that  the  payment  of  the  same  has  not  been  se- 
cured by  any  mortgage  or  lien  upon  real  or  personal  property,  or 
any  pledge  of  personal  property,  or,  if  originally  so  secured,  that 
such  security  has,  without  any  act  of  the  plaintiff,  or  the  person  to 
whom  the  security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specif yin<r  the 
amount  of  such  indebtedness  over  and  above  all  legal  setoffs  or 
counterclaims)  and  that  the  defendant  is  a  nonresident  of  the 
state ;  or, 

3.  That  the  plaintiff's  cause  of  action  against  the  defendant  is 
one  to  recover  a  sum  of  money  as  damages  (specifying  the  amount 
thereof)  arising  from  an  injury  to  property  in  this  state  in  con- 
sequence of  the  negligence,  fraud,  or  other  wrongful  act  of  the  de- 
fendant, and  that  the  defendant  is  a  nonresident  of  the  state ;  and 
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4.  That  the  attachment  is  not  sought,  and  the  action  is  not  prose- 
cuted to  hinder,  delay,  or  defraud  any  creditor  of  the  defendant.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
538;  (Nev.)  Cutting's  Comp.  Laws 
1900,  sec.  3219;  (Tex.)  Sayles'  Civ. 
Stats.  1897,  art.  187;  (Or.)  B.  &  G. 
Codes,  sec.  297;  Lord's  jOr.  Laws,  sec. 
296;  (Wash.)  B.  &  B.  Codes,  sec.  1824; 
(Idaho)  Bev.  Codes,  sees.  4303-4322; 
(Mont.)  Bev.  Codes  1907,  sec.  6657; 
(S.  D.)  Comp.  Laws  1910,  sec.  222; 
(Utah)  Comp.  Laws  1907,  sec.  3066; 
(Wyo.)  Comp.  Stats.  1910,  see.  5315; 
(Okl.)  Comp.  Laws  1909,  sec.  6287; 
(Neb.)  Cobbey's  Ann.  Stats.  1909, 
sec.  1865;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  see.  6315;  Greenbamn  t. 
Turrill,  57  Cal.  285,  290;  McCusker  y. 
Walker,  77  CaL  208,  213,  19  Pac.  382; 
Simpson  v.  McCarty,  78  CaL  175,  177, 
12  Am.  St.  Bep.  37, 20  Pac.  406;  Dunn 
V.  McKey,  80  Cal.  104,  107,  22  Pac. 
64;  Hanson  t.  Graham,  82  Cal.  631, 
632,  23  Pac.  56,  7  L.  B.  A.  127; 
Barbieri  v.  Bamelli,  84  Cal.  174, 
176,  24  Pac.  113;  Gessner  v.  Pal- 
mateer,  89  Cal.  89,  94,  24  Pac.  608, 
26  Pac.  789,  13  L.  B.  A.  187;  Kohler 
V.  Agassiz,  99  Cal.  9,  13,  33  Pac. 
741;  Egener  ▼.  Juch,  101  Cal.  105, 


106,  35  Pac.  432,  873;  Crane  v.  Pa- 
dfie  Bank,  106  Cal.  64,  68,  39  Pac. 
215,  27  L.  B.  A.  562;  Plagg  v.  Dare, 
107  Cal.  482,  485,  486,  40  Pac.  804; 
O'Connor  v.  Boark,  108  Cal.  173,  177, 
41  Pac.  465;  Slosson  v.  Glosser  (Cal., 
Sept.  29,  1896),  46  Pac.  276;  De- 
Leonis  v.  Etchepare,  120  Cal.  407, 
410,  413,  414,  52  Pac.  718;  Wigmore 
V.  Buell,  122  Cal.  144,  148,  54  Pac. 
600;  Ayres  v.  Burr,  132  Cal.  125, 
129,  64  Pac.  120^  Sparks  v.  Bell, 
137  Cal.  415,  419,  70  Pac.  281; 
Baldwin  v.  Napa  &  Sonoma  W.  Co., 
137  Cal.  646,  648,  649,  70  Pac.  732; 
Hale  V.  Milliken,  142  Cal.  134,  138, 
75  Pac.  653;  Martinovich  v.  Marsi- 
cano,  150  Cal.  597,  601,  89  Pac.  333. 

Idaho. — ^Murphy,  Grant  &  Co.  v. 
Zaspel,  11  Idaho,  145,  81  Pac.  301. 

Utah. — ^Bowers  ▼.  London  Bank  of 
Utah,  3  Uteh,  17,  4  Pac.  225;  Mc- 
Cord  &  N.  Mer.  Co.  v.  Glenn,  6 
Utah,  139,  21  Pac.  500;  Deseret  Bank 
V.  Little,  B.  &  Co.,  13  Utah,  265,  44 
Pac.  930;  Johnson  v.  Emery,  31  Utah, 
126,  86  Pac.  869. 


§  2470.  What  Affidavit  most  Show. 

The  plaintiff  must  show  affirmatively  that  the  contract  upon 
which  he  desires  an  attachment  falls  within  the  provisions  of  sec- 
tion 237  of  the  Code  of  Civil  Procedure.* 

1  Drake  v.  De  Witt  (Cal.  App.,  Sept.  21,  1905),  82  Pac.  982.  Sec,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  537. 


§  2471.    Affidavit— Docket  Entry. 

Affidavits  for  attachments  in  a  justice's  court  are  not  required 
to  be  noticed  in  the  docket  of  the  justice;  although  such  is  un- 
doubtedly the  better  practice.^ 

I  Banning  y.  Marleau,  133  Cal.  485,  65  Pac.  96i, 
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§  2472.   Faflure  of  Affidavit  to  State  NonseoTirity. 

The  failure  of  the  affidavit  to  state  that  the  payment  of  the  con- 
tract sned  upon  had  not  been  secnred  by  any  mortgage  or  lien 
upon  any  real  or  personal  property,  or,  if  so  secured,  that  security 
had  become  valueless  without  any  act  of  the  plaintiff,  or  of  the  per- 
son to  whom  such  security  had  been  given,  is  good  ground  for  a 
motion  to  dissolve  the  attachment.^ 

■ 

1  Scrivener  v.  Dietz,  B8  Cal.  1,  3,  8  Pac.  609.  See,  alao,  Kerr's  Cyc.  C.  C. 
P.,  sec.  556. 

§  2473.    Statement  in  Affidavit  in  Alternative  Form,  What  Effect. 

A  statement  in  the  alternative  form  that  the  plaintiff's  claim 
had  not  been  secured  by  any  mortgage  or  lien  upon  the  property, 
or,  if  originally  so  secured,  that  such  security  has  become  value- 
less, is  in  sufficient,  and  the  attachment  should  be  dissolved.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  556.  See  Harvey  v.  Foster^  64  Cal.  296,  297,  30 
Pac.  849. 

§  2474.   Failure  of  Affidavit  to  State  Amount  of  Indebtedness 
Ground  for  Dissolution. 

Failure  of  an  affidavit  to  state  the  amount  of  indebtedness  due  is 
ground  for  the  dissolution  of  the  attachment.^ 

1  Harvey  v.  Foster,  64  Cal.  296,  297,  30  Pac.  849.  See,  also,  Kerr's  Cje. 
C.  C.  P.,  sec.  537. 


§  2475.   Insufficiency  of  Affidavit,  Attachment  Should  be  Dis- 
charged. 

An  attachment  should  be  discharged  for  insufficiency  of  the  affi- 
davit.^ 

1  Hawley  v.   Delmas,  4  Cal.   195;      14  Pac.  304.    See,  also,  Kerr's  CycCL 
Wilke  V.    Cohn,    54    CaL    212,    214;       C.  P.,  see.  556. 
Winter  v.  Pearson,  72  Cal.  553,  554, 


§  2476.    Eight  to  Amend  Affidavit  not  Allowed. 

A  motion  to  discharge  an  attachment  because  of  a  defect  in  the 
affidavit  must  be  granted  without  x>ermission  to  the  plaintiff  to 
amend  his  affidavit.^ 

1  Winters  v.  Pearson,  72  CaL  553,  554,  14  Pae.  304.  See,  also,  Kerr's  Cje. 
0.  C.  P.,  sec.  538. 


§§  2477, 2478  hillyer's  justices'  code.  968 

§  2477.  Bight  to  Amend  Affidavit  not  Allowed  in  California. 

A  question  as  to  whether  or  not  a  motion  to  amend  a  defective 
affidavit  is  proper  has  never  been  decided  in  California.  It  was 
raised  in  the  case  of  Eck  v.  Hoffman,*  but  not  having  come  up  on 
appeal,  was  not  decided.  It  has  been  held,  however,  that  an  affi- 
davit cannot  be  amended  on  a  motion  to  discharge  an  attachment, 
and  that  where  the  affidavit  is  defective,  the  motion  to  discharge 
should  be  granted.^  The  inference  of  opinion,  therefore,  seems  to 
be  that  a  defective  affidavit  cannot  be  amended.^ 

1  Eck  y.  Hoffman,  55  Cal.  501,503.      428;  61  Am.  Dec.  129;  79  Am.  Dee. 

2  Winters  v.  Pearson,  72  Cal.  553,  167;  8  Am.  St.  Bep.  311.  See,  also, 
14  Pac.  304.  Tibbet  y.   Tom  Bue,   122   Cal.   206. 

8  See  notes  in  35  L.  R.  A.  422, 

§  2478.    Affidavit— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County  of  Napa, — ss. 

C.  I.  H.,  being  duly  sworn,  says:  He  is  the  attorney  for  the 
plaintiff  in  the  above-entitled  action;  that  the  defendant  above 
named  is  indebted  to  the  said  plaintiff  in  the  sum  of  two  hun- 
dred fifty-three  ($253.00)  dollars  over  and  above  all  legal  setoffs 
or  counterclaims,  upon  an  express  contract  for  the  direct  pay- 
ment of  money,  to  wit: 

A  promissory  note,  and  that  such  contract  was  made  and  is 
payable  in  this  state,  and  that  the  payment  of  the  same  has  not 
been  secured  by  any  mortgage,  or  lien,  or  pledge,  upon  real  or 
personal  property,  and  that  the  attachment  is  not  sought,  and 
the  action  is  not  prosecuted  to  hinder,  delay  or  defraud  any  cred- 
itor of  the  defendant,  or  either  of  them. 

C.  I.  H. 

Subscribed    and    sworn    to    ]l)efore   me    this   day     of 

,  1911. 


Notary  Public. 
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§  2479.  Affidavit  for  Attachment— Security  Sendered  Valne- 
Icfls— -FomL 

[Title  of  Conrt  and  Cause.] 

,  being  duly  sworn,  deposes  and  says  that  he  is  the 

plaintiff  in  the  action  above  named;  that  the  defendant  above 

named  is  indebted  to  him,  the  said  plaintiff,  in  the  sum  of , 

with  interest,  etc.,  over  and  above  all  legal  setoffs  and  counter- 
daims,  upon  an  express  contract  for  the  direct  payment  of  money, 

to  wit, ;  and  that  such  contract  was  made  and  is  payable  in 

this  state,  and  that  the  payment  of  the  same  has  been  secured 
by  a  mortgage  on  personal  property ;  that  said  security  has  with- 
out any  fault  on  the  part  of  plaintiff  become  valueless  [set  out 
facts]. 

*  And  this  deponent  further  says  that  the  sum  for  which  the  at- 
tachment is  asked  in  this  cause — ^that  is  to  say,  the  amount  of 
indebtedness  which  is  above  stated — is  an  actual  bona  fide  exist- 
ing debt,  due  and  owing  from  the  defendant  to  the  plaintiff,  and 
that  the  attachment  is  not  sought  and  the  action  is  not  prosecuted 
to  hinder,  delay,  or  defraud  any  creditor  or  creditors  of  the  said 
defendant. 


[Subscribed  and  sworn  to.] 

§  2480.   Affidavit  for  Attachment  Against  Nonresident— Form. 

[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 

above-entitled  action ;  that  the  defendant  in  the  said  action  is  in- 
debted to  the  said  plaintiff  in  the  sum  of ,  gold  coin  of 

the  United  States,  upon  an  express  contract  for  the  direct  pay- 
ment of  money,  to  wit,  for  goods  sold  and  delivered  to  defend- 
ant, over  and  above  all  legal  setoff  or  counterclaims,  and  that 
the  said  defendant  is  a  nonresident  of  this  state. 

That  the  said  attachment  is  not  sought  and  the  said  action  is 
not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of  the 
•aid  defendant. 


[Subscribed  and  sworn  to.] 
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§  2481.    Colorado — ^Attachment — ^Affidavit — Causes. 

If  any  creditor  or  credible  person  for  him  makes  and  files  with 
any  justice  of  the  peace  his  affidavit  setting  forth  that  the  defend- 
ant in  such  affidavit  named  is  justly  indebted  to  such  creditor  in 
a  sum  of  money  not  exceeding  three  hundred  dollars,  upon  a  con- 
tract expressed  or  implied,  stating  the  amount  of  such  indebted- 
ness, as  near  as  may  be,  and  also  alleges  any  one  or  more  of  the 
following  grounds  of  attachment : 

First — That  the  said  debtor  is  a  foreign  corporation. 

Second — That  the  said  debtor  is  not  a  resident  of  this  state. 

Third — That  the  said  debtor  conceals  himself  or  stands  in  defi- 
ance of  an  officer,  so  that  process  of  law  cannot  be  served  upon 
him,  or  that  said  debtor  has  been  for  four  months  last  past  absent 
from  the  state,  or  that  for  four  months  the  whereabouts  of  said 
debtor  have  been  unknown,  and  the  debt  for  which  suit  is  brought 
has  been  due  during  the  said  period  of  four  months. 

Fourth — That  the  said  debtor  has  departed  or  is  about  to  de- 
part from  this  state,  with  intent  to  have  his  property  or  a  material 
part  thereof,  removed  from  the  state,  or  that  said  debtor  is  about 
to  remove  his  property  from  the  state,  with  intent  to  hinder,  delay 
or  defraud  his  creditors. 

Fifth — ^That  said  debtor  has  conveyed,  transferred,  or  assigned 
or  is  about  to  convey,  transfer  or  assign  his  property,  with  intent 
to  hinder,  delay  or  defraud  his  creditors. 

Sixth — That  said  debtor  has  concealed,  removed  or  disposed  of 
or  is  about  to  convey,  transfer  or  assign  his  property,  with  the 
intent  to  hinder,  delay  or  defraud  his  creditors. 

Seventh — That  the  said  debt  is  for  an  article  or  articles  the 
price  or  value  of  which  should  have  been  paid  at  the  time  of  the 
delivery  thereof,  and  which  the  said  debtor  failed  or  refused  to 
do. 

Eighth — ^That  the  debt  is  for  work  or  labor,  or  for  any  services 
rendered  by  the  plaintiff,  or  his  assignor,  at  the  instance  of  the 
defendant. 

Ninth — ^That  the  debt  is  for  farm  products,  house  rent,  house- 
hold furniture  and  furnishings,  fuel,  groceries,  and  provisions, 
clothing  and  wearing  apparel  for  the  debtor  and  his  family  or  any 
of  them,  or  for  any  of  said  articles. 

Tenth — ^That  the  said  debtor  fraudulently  contracted  or  in- 
curred the  debt,  or  by  false  representation  or  false  pretense,  or 


971  ATTACHMENT.  §  2482 

by  any  other  fraudulent  pretense,  procured  the  money,  goods, 
chattels,  or  effects  of  the  plaintiff,  the  justice  of  the  peace  may, 
at  the  time  of  issuing  the  summons  in  the  action,  or  at  any  time 
afterward  before  final  judgment  in  the  action,  issue  a  writ  of  at- 
tachment against  the  personal  property  of  the  said  debtor  within 
his  county,  not  by  law  exempt  from  execution,  as  security  for  any 
judgment,  which  the  plaintiff  may  recover  in  said  action.^ 

1  (Colo.)  Bev.  Stats.  1908,  aeo.  3766. 

$  2482.    Colorado— Traverse  of  Affidavit— Issue — ^TriaL 

The  defendant,  or  his  agent  or  attorney,  may  at  any  time  before 
the  trial  of  the  question  of  indebtedness  by  an  affidavit  put  in  issue 
the  grounds  of  attachment  alleged  in  the  affidavit  upon  which  the 
writ  was  issued.  If  upon  the  trial  of  the  issue  thus  made  the 
plaintiff  establishes  the  truth  of  any  one  of  the  grounds  of  attach- 
ment alleged  in  his  affidavit,  the  attachment  must  be  sustained.  If 
upon  trial  of  the  issues  the  plaintiff  wholly  fails  to  establish  any 
sufficient  ground  for  attachment,  the  attachment  must  be  dissolved 
at  the  cost  of  the  plaintiff,  but  if  the  debt  is  due  at  the  time  of  the 
trial,  the  action  may  proceed  to  judgment  after  the  attachment  is 
dissolved,  as  in  actions  where  no  attachment  was  issued.^ 

1  (Colo.)  Bev.  Btata.  1908,  aec  3770. 
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AETICLE  V. 

FORM  AND  AMOUNT  OP  UNDERTAKING  ON  ATTACHMENT. 

§  2483.  Undertaking,  form  and  amount  of. 

S  2484.  Undertaking  in  larger  sum  than  required  not  objectionable. 

§  2485.  Undertaking  on   attachment — Exception  to  sureties. 

§  2486.  Justification  of  sureties. 

§.2487.  Qualification  of  sureties. 

S  2488.  How  sureties  justify. 

§  2489.  Undertaking  must  show  what  as  to  sureties. 

§  2490.  Undertaking  cannot  be  corrected. 

§  2491.  Undertaking  cannot  be  corrected  on  hearing  of  motion  to  discharge 
attachment. 

5  2492.  Attachment  bond — ^Where  court  has  no  jurisdiction. 
9  2493.  Colorado— Attachment  bond. 

§  2483.    Undertaking,  Form  and  Amount  of. 

Before  issuing  the  writ  of  attachment,  the  justice  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum  not 
less  than  fifty  dollars,  nor  more  than  three  hundred  dollars,  with 
two  or  more  sufficient  sureties,  to  the  effect  that  if  the  defendant 
recover  judgment,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  see.  1907,  sees.  3068,  3703;  (Wyo.)  Comp. 
867;  (Nev.)  Cutting's  Comp.  Laws,  Stats.  1910,  sec.  5316;  (Okl.)  Comp. 
sec.  3220;  (Ariz.)  Bev.  Stats.  1901,  Laws  1909,  sec.  6288;  (Kan.)  Das- 
sec.  333;  (N.  D.)  Rev.  Codes  1905,  sler's  Gen.  Stats.  1909,  sec.  5702; 
sec.  8397;  (Tex.)  Sayles'  Tex.  CIt.  Hisler  v.  Carr,  34  Cal.  641,  646. 
Stats.  1897,  arts.  190,  191;   (Or.)  B.  Nevada.— Gandette    ▼.   Boeder,    13 

6  C.  Codes,  sec.  298;  Lord's  Or.  Laws,  Nev.  341;  Morsei  v.  Swift,  15  Nev. 
sec.  297;  (Wash.)  B.  &  B.  Codes,  sees.  215;  Sadler  v.  Tatii  &  Co.,  17  Nev. 
653,  1831;  (Idaho)  Bev.  Codes,  sec.  429;  Lightle  v.  Beming,  15  Nev.  389; 
4687;  (Mont.)  Bev.  Codes  1907,  Laveaga  v.  Wise,  3  Nev.  296;  Foulks 
sec.  7027;  (S.  D.)  Comp.  Laws  1910,  ▼.  Pegg,  6  Nev.  136. 

sec.  28,  p.  540;   (Utah)  Comp.  Laws 

§  2484.    Undertaking  in  Larger  Sum  Than  Beqnired  not  Objec- 
tionable. 

An  undertaking  in  a  larger  sum  than  that  required  is  not  objec- 
tionable.* 

'  Wiffroor^  T.  BueU,  122  Cal.  144,  150,  54  Pac.  600.  See,  also,  Kerr's  Cyc 
C.  C.  P.,  sec  cn»*. 
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§  2485.    Undertakiiig  on  Attachment — ^Exception  to  SnretiM. 

At  any  time  after  the  issuing  of  the  attachment,  but  not  later 
than  five  days  after  notice  of  its  levy,  the  defendant  may  except  to 
tlie  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to 
have  waived  all  objections  to  them.  "When  excepted  to  they  must 
justify  in  the  manner  and  within  the  time  hereinafter  provided, 
otherwise  the  justice  must  order  the  writ  of  attachment  vacated.^ 

1  Kerr's  Cyc.  0.  G.  P.,  see.  867;  8tatB.  1907^  p.  880;  Kerr's  Stats,  ft  Amdts. 
1906-7,  p.  466. 

§  2486.    Justification  of  Sureties. 

When  excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the 
defendant  of  not  less  than  two  nor  more  than  five  days,  must 
justify  before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest ;  and  upon  failure  to  justify,  or  if  others  in 
their  place  fail  to  justify,  at  the  time  and  place  appointed,  the 
judge  or  clerk  must  issue  an  order  vacating  the  writ  of  attach- 
ment.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  539. 

§  2487.    Qualification  of  Sureties. 
The  qualifications  of  sureties  are  as  follows: 

(1)  Each  of  them  must  be  a  resident  and  householder,  or  free- 
holder, within  the  state. 

(2)  Each  must  be  worth  the  amount  specified  in  the  writ  of 
attachment,  over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution;  but  the  judge  or  county 
derk,  on  justification,  may  allow  more  than  two  sureties  to  jus- 
tify severally,  in  amounts  less  than  that  expressed  in  the  order, 
if  the  whole  justification  be  equivalent  to  that  of  two  sufficient 
sureties.* 

1  See  Kerr's  Qyc.  C.  C.  P.,  sec.  494. 

§2488.    How  Sureties  Justify. 

For  the  purpose  of  justification,  each  of  the  sureties  must  at- 
tend before  the  judge  or  county  clerk,  at  the  time  and  place  men- 
tioned in  the  notice,  and  may  be  examined  on  oath  on  the  part 
of  the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the 
judge  or  clerk,  in  his  discretion,  may  think  proper.    The  exam- 
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ination  must  be  reduced  to  writing,  and  subscribed  by  the  sure- 
ties, if  required  by  the  plaintiff.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  495. 

§  2489.    Undertaking  must  Show  What  as  to  Sureties. 

An  undertaking  must  show  that  the  sureties  are  either  house- 
holders or  freeholders.  The  writ  issued  upon  an  undertakinj^  un- 
accompanied by  the  required  aflSdavit  is  irregular  and  improperly 
issued,  and  should  be  discharged  upon  application.^ 


1  Tibbet  v.  Tom  Sue,  122  Gal.  206, 
208,  54  Pac.  741.  See,  also,  (Cal.) 
Kerr's  Cyc.  C.  C.  P.,  sees.  539,  867; 
(Nev.)  Cutting's  Comp.  Laws  1900, 
sees.  3220-3235;  (N.  D.)  Rev.  Codes 
1905,  sec.  8397;  (Tex.)  Sajles'  dv. 
Stats.  1897,  arts.  190,  192,  199;  (Or.) 
B.  &  C.  Codes,  sec.  298;  Lord's  Or. 
Laws,  see.  297;  (Idaho)  Bev.  Codes, 
see.  4304;  (Mont.)  Bev.  Codes  1907, 
sec.  6659;  (S.  D.)  Comp.  Laws  1910, 
sec.  208;  (Utah)  Comp.  Laws 
1907,  sec.  3703;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5316;  (Okl.)  Comp. 
Laws  1909,  sec.  6288;  (Neb.)  Cob- 
bey's  Ann.  Stats.  1909,  sec.  1866, 
note;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sees.  6389,  6390. 

ntalL — McCord  &  Nave  Mer.  Co.  t. 


Glenn,  6  Utah,  139,  21  Pac.  500; 
Bowers  v.  London  Bank  of  Utah,  3 
Utah,  417,  4  Pac.  225. 

Nebraska. — Eckman  v.  Hammond, 
27  Neb.  614,  43  N.  W.  397;  Nagel 
V.  Loomis,  33  Neb.  499,  50  N.  W.  441; 
Bouss  V.  Wright,  14  Neb.  462,  16  N. 
W.  765;  Wright  v.  Bouss,  18  Neb. 
234,  25  N.  W.  80;  Head  v.  Levey,  52 
Neb.  456,  72  N.  W.  583. 

Idabo. — Gatward  v.  Wheeler,  10 
Idaho,  66,  77  Pac.  23;  Willman  v. 
Friedman,  3  Idaho,  734,  35  Pac.  37; 
Finney  v.  Moore,  9  Idaho,  284,  74 
Pac.  866;  Simmons  Hdw.  Co.  v.  Al- 
turas  Com.  Co.,  4  Idaho,  334,  39  Pac. 
550;  Kimball  v.  Baymond,  9  Idaho, 
176,  72  Pac  957. 


§  2490.    Undertaking  cannot  be  Corrected. 

An  undertaking  on  an  attachment  cannot  be  corrected,  if  it  is 
defective.  It  is  provided  by  section  five  hundred  and  fifty-eight  of 
the  Code  of  Civil  Procedure  that  if,  upon  application  to  discharge 
a  writ  of  attachment,  it  satisfactorily  appears  that  such  a  writ  was 
improperly  or  irregularly  issued,  it  must  be  discharged.  That 
section  is  specific  and  is  expressly  directed  to  the  subject  of  attach- 
ments. It  therefore  controls  and  limits  the  general  provisions 
dealing  with  amendments.  The  law-making  body  has  declared 
what  shall  be  the  action  of  the  court  under  such  circumstances, 
and  such  an  action  demands  that  the  writ  should  be  discharged.^ 

1  Tibbet  ▼.  Tom  Sue,  122  Cal.  206,  209,  54  Pac.  741.  See,  alse.  Ken's 
Cyc.  C.  C.  P.,  sec.  473. 
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§  2491.   Undertaking  cannot  be  Corrected  on  Hearing  of  Motion 
to  Discharge  Attachment. 

An  amendment  of  defective  undertaking  cannot  be  allowed  at 
the  hearing  of  a  motion  to  discharge  an  attachment  because  of  such 
defect.^ 

1  Tibbet  t.  Tom  Sue,  122  Cal.  206,  208,  209,  54  Pac.  741.  See,  also,  Kerr's 
Cje.  C.  C.  P.,  sec  539. 

§  2492.   Attachment  Bond— Where  Court  has  No  Jurisdiction. 

Where  a  magistrate  has  no  jurisdiction  to  the  extent  of  the  debt 
claimed,  he  has  no  authority  to  issue  an  attachment  therefor ;  and 
an  attachment  bond  executed  and  taken  in  such  case  is  void.^ 

1  Benedict  v.  Braj,  2  Cal.  251,  56  Am.  Dec.  332. 

§  2493.    Oolorado— Attachment  Bond. 

No  writ  of  attachment  can  be  issued  by  the  justice  of  the  peace 
nntil  there  has  been  executed  and  filed  in  his  office  by  one  or  more 
sufficient  sureties  of  the  plaintiff,  to  be  approved  by  the  justice, 
an  undertaking  in  at  least  double  the  amount  of  the  plaintiff's 
claim,  conditioned  that  the  plaintiff  pay  the  defendants  all  dam- 
ages  and  costs  which  the  defendant  sustains  by  reason  of  the  at- 
tachment, if  the  same  was  wrongfully  obtained.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  376S. 
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AETICLE  VI. 

HOW  WBIT  DIBECTSD. 

§  2494.  The  writ,  to  whom  directed — Several  writs  to  inne  at  oneo. 

§  2495.  Attachment   where    several   defendants   owe   different   amounts. 

I  2496.  Order  of  issuance  of  writs. 

§  2497.  Duty  of  justice,  where  more  than  one  applicant. 

i  2498.  Attachment  proceedings,  statutory,  strict  compliance  required. 

§  2499.  Colorado — ^Issuance  of  writ. 

S  2^00.  Colorado — Contents  of  writ. 

§  2501.  Colorado — ^Undertaking   hj   defendants   to   secure   plaintiff. 

S  2502.  Colorado— Debts  not  due — ^Rebate  of  interest — Judgment — DismissaL 

§  2503.  Colorado — Final  judgment  pro-rated — Surplus. 

§  2504.  Colorado — Attachment  against  nonresident  defendant — ^Notiee — Trial 

— Publication  of  summons. 

§  2505.  Colorado— Attachment  on  Sunday — Holiday. 

§  2506.  Colorado — ^Betum  of  attachment  writ. 

§  2507.  Colorado— If  defendant  flees,  constable  to  follow  and  seise. 

§  2508.  Notice  of  exception  to  sureties  on  attachment — ^Form. 

§  2509.  Undertaking — Form. 

§  2510.  Washington — Undertaking   in   attachment — Fornx 

§  2511.  Oregon — Undertaking  for  attachment — ^Form. 

§  2512.  Affidavit  to  undertaking — ^Form. 

§  2513.  Arizona — ^Undertaking — ^Form. 

§  2514.  Arizona — Attachment  writ — ^Form. 

§  2515.  Washington — Undertaking  on  attachment — ^Fomk 

§  2516.  Attachment  writ — ^Form. 


§  2494.    The  Writ,  to  Whom  Directed— Several  Writs  to  Lnae  at 
Once. 

The  writ  may  be  directed  to  the  sheriff  or  any  constable  of  the 
county  in  which  such  justice  court  is  situate,  and  must  require 
him  to  attach  and  safely  keep  all  the  property  of  the  defendant 
within  his  county,  not  exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff's  demamd,  the  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  unless 
the  defendant  give  him  security,  by  the  undertaking  of  two  suffi- 
cient sureties,  in  an  amount  sufficient  to  satisfy  such  demand,  be- 
sides costs;  in  which  case,  to  take  such  undertaking. 

Several  writs  may  be  issued  at  the  same  time  to  the  sheriffs  or 
constables  of  different  counties ;  provided,  that  where  a  writ  of  at- 
tachment issued  by  a  justice  of  the  peace  is  to  be  served  out  of  the 
-^imty  in  which  it  was  issued,  the  writ  of  attachment  shall  have 
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attached  to  it  a  certificate  under  seal,  by  the  connty  clerk  of  such 
county,  to  the  effect  that  the  person  issuing  the  same  was  an  acting 
justice  of  the  peace  of  said  county,  at  the  date  of  the  writ.^ 


t  (Cal.)  Kerr'8  Cyc.  0.  C.  P.,  sec. 
868;  (Nev.)  Cutting's  Comp.  Laws 
1900,  sees.  3221-3223;  (Ariz.)  Bev. 
SUts.  1901,  sec.  341;  (N.  D.)  Be  v. 
Codes  1905,  sec.  8398;  (Tex.)  Sayles' 
Civ.  Stats.  1879,  art.  197;  (Or.) 
B.  A  C.  Codes,  sec.  299;  Lord's 
Or.  Laws,  sec.  298;  (Wash.)  B.  ft  B. 
Codes,  sees.  1824-1808-1825;  (Idaho) 
Rev.  Codes,  sees.  4306,  4307;  (Mont.) 
RcT.  Codes,  sec.  6662;  (S.  D.)  Comp. 
Laws,  see.  216;  (Utah)  Comp.  Laws 
1907,  see.  3704;  (Wyo.)  Comp.  Stats. 
1910,  see.  5317;   (Okl.)   Comp.  Laws 

1909,  sec.  6289;  (Neb.)  Cobbey's 
Ann.  Stats.  1909,  see.  1867;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6390. 
See,  also,  in  re  writ  of  attachment, 
(Cal.)  Kerr's  C.  C.  P.,  sec.  868; 
(Nev.)  Cutting's  Comp.  Laws,  sec. 
3221;  (Ariz.)  Bev.  Stats.  1901,  sees. 
342,  343;  (N.  D.)  Bev.  Codes  1905, 
sec.  8398;  (Tex.)  Sayles'  Tex.  Civ. 
SUts.  1897,  arts.  210,  211;  (Or.)  B. 
ft  C.  Codes,  sec.  299;  Lord's  Or. 
Laws,  sec.  298;  (Wash.)  B.  ft  B. 
Codes,  sec.  655;  (Idaho)  Bev.  Codes, 
see.  4688;  (Mont.)  Bev.  Codes  1907, 
■ec.  7028;  (S.  D.)  Comp.  Laws  1910, 
sec  29,  p.  540;  (Utah)  Comp.  Laws 
1907,  see.  3704;  (Wyo.)  Comp.  Stats. 

1910,  sec.  5317;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  5703. 

See,  also,  Goodhne  v.  King,  55  CaL 
877;  Smith  v.  I^rgo,  57  Cal.  157,  159; 


Preston  v.  Hood,  64  Cal.  405-408,  1 
Pac.  487;  McCutcheon  v.  Weston,  65 
Cal.  37,  38,  2  Pac.  727;  People  v. 
Central  Pacific  B.  Co.,  83  Cal.  393, 
395,  23  Pac.  303;  Gardner  v.  Don- 
neUy,  86  Cal.  867,  372,  24  Pac.  1072; 
Davis  V.  Baker,  88  Cal.  106,  107,  25 
Pac.  1108;  Brownlee  v.  Biffenburg, 
95  Cal.  447,  448,  449,  30  Pac.  587; 
Kennedy  v.  California  Savings 
Bank,  97  Cal.  93,  98,  33  Am.  St. 
Bep.  163,  ai  Pac.  846;  O'Conor  v. 
Boark,  108  Cal.  173,  177,  41  Pac. 
465;  De  Leonis  v.  Etchepare,  120 
CaL  407,  413,  414,  52  Pac.  718;  Cur- 
tin  V.  Harvey,  120  Cal.  620,  621,  52 
Pac.  1077;  March  v.  Barnet,  121  Cal. 
419,  421,  66  Am.  St.  Bep.  44,  53  Pac. 
933;  Bisdon  I.  ft  L.  Wks.  v.  Citizens' 
T.  Co.,  122  Cal.  94,  97,  68  Am.  St. 
Bep.  25,  54  Pac.  529;  Wigmore  v. 
Buell,  122  Cal.  144,  151,  54  Pac.  600; 
Bosenthal  v.  Perkins,  123  Cal.  240, 
245,  55  Pac.  804;  Ayres  v.  Burr,  132 
Cal.  125,  126,  129,  64  Pac.  120; 
Aigeltinger  v.  Whelan,  133  Cal.  110, 
112,  65  Pac.  125;  Baldwin  v.  Napa 
ft  S.  W.  Co.,  137  Cal.  646,  648,  649, 
70  Pac.  732;  Hesser  v.  Rowley,  139 
Cal.  410,  413,  73  Pac.  156;  Hale  v. 
Milliken,  142  Cal.  134,  139,  75  Pac. 
653;  Maskey  v.  Lackmann,  146  Cal. 
777,  779,  81  Pac.  115. 


§  2496.   Attachment  Where  Several  Defendants  Owe  Different 
Amonnte. 
When  a  complaint  demands  different  amounts  from  several  de- 
fendants, the  writ  must  conform  to  the  complaint,  and  direct  an 
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attachment  of  so  much  property  of  the  respective  defendants  as 
will  secure  the  amount  alleged  to  be  due  from  each.^ 

1  Kerr's  Cyc.  G.  G.  P.,  sec.  540.  Bank,  97  Gal.  93,  98,  33  Am.  St.  Bep. 
See    Kennedy    y.    Galifornia    Sav.      163,  31  Pac.  846. 

§  2496.    Order  of  Issuance  of  Writs. 

The  order  of  issuance  of  writs  of  attachment  must  be  the  same 
as  the  order  in  which  the  applications  therefor  are  made,  and  the 
justice  will  be  liable  for  the  damages  to  the  plaintiff  in  an  attach- 
ment suit,  where  priority  is  defeated  by  his  failure  to  issue  the 
writs  in  their  proper  order.^ 

1  Lick  T.  Madden,  25  Gal.  202,  207.    See,  also,  Kerr's  Cyc.  G.  G.  P.,  sec.  538. 

§  2497.   Duty  of  Justice,  Where  More  Than  One  Applicant. 

The  justice  is  not  bound  to  delay  issuing  other  writs  against  the 
same  party  if  the  plaintiff  is  not  in  attendance  to  receive  his  writs 
as  soon  as  they  are  ready  for  delivery.  Having  prepared  for  de- 
livery the  writs  first  demanded,  he  is  bound,  notwithstanding  the 
absence  of  the  party  by  whom  they  have  been  demanded,  to  pro- 
ceed with  reasonable  diligence  to  comply  with  the  demand  of  the 
next  comer ;  and  if  the  writs  of  the  latter  are  all  ready  before  the 
former  calls  for  his,  he  is  nevertheless  bound  to  deliver  them  as 
soon  as  they  have  been  prepared.  If  in  such  case  the  first  comer 
loses  his  priority,  such  loss  is  due  to  his  own  negUgence  or  mis- 
fortune.^ 

1  Lick  ▼.  Madden,  36  GaL  208,  210,  211,  95  Am.  Dee.  175.  See,  also,  Kerr's 
Cyc.  G.  G.  P.,  sec.  538. 

§  2498.   Attachment  Proceedings,  Statutory,  Strict  Compliance 
Bequired. 

Attachment  proceedings  are  statutory  and  special,  and  the  pro- 
visions of  the  statute  must  be  strictly  followed,  or  no  rights  can 
be  acquired  thereunder.* 

1  Griswold  ▼.  Sharp,  2  Gal.  17,  24;  P&c.  422;  Kennedy  y.  Galifornia  Say- 

Boberts  &  Go.    v.  Landecker,  9    Gal.  ings  Bank,  97  Gal.  93,  99,  33  Am.  St. 

262,  265;  Low  v.  Henry,  9  Gal.  538,  Rep.    163,   31    Pac.   846;    Kohler   v. 

552;  Hisler  ▼.  Garr,  34  Gal.  641,  646;  Agassiz,  99  Gal.  9,  12,  33  Pac.  741; 

Madge   v.  Steinhart.  78  Gal.  34,    39,  Kudolph   ▼.   Saunders,    111   Gal.  233, 

12    Am.    St.   Bep.    17,  20    Pac.  147;  235,  43  Pac.  619;  Beltaire  v.   Bosen- 

Qow  y.  Marshall^  90  GaL  565,  567,  27  borg  &    Son,  129    GaL  164,  166,  61 
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Plu.  916;  Clyne  t.   Easton,  E.  ft  Co.  (Idaho)    61   Pae.   517;    (Mont.)    67 

(CaLyDee.  5,  1905),  83  Pac.  36.    See  Pae.  114;  (Or.)  64  Pac.  455;  (Colo.) 

Kerr's  Cyc  C.  C.  P.,  sec,  537.  36  Pac.  65. 
For  authorities  in  other  states,  seo 

§  8499.    Colorado— Issuance  of  Writ. 

When  the  affidavit  and'  undertaking  are  duly  filed,  the  justice 
must  issue  a  writ  directed  to  a  constable  commanding  him  to  in- 
stantly seize  and  take  into  his  custody,  wherever  they  may  be 
found  in  his  county,  the  goods  and  chattels  mentioned  in  the  affi- 
dayit  of  the  plaintiff;  and  to  summon  the  defendant  to  appear  at 
a  specified  time  and  place,  not  less  than  five  days  and  not  more 
than  fifteen  days  from  the  date  of  said  writ.^ 

1  (O>lo.)  Bev.  Stats.  1908,  sec  3821. 

§  8500.   Colorado— Contents  of  Writ. 

The  writ  of  attachment  must  be  addressed  and  delivered  to  any 
constable  of  the  proper  county,  end  must  require  him  to  attach 
the  goods,  chattels,  stocks,  rights,  credits,  moneys  and  such  effects 
of  the  defendant  in  his  county,  not  exempt  by  law  from  execution, 
or  so  much  thereof  as  will  satisfy  the  plaintiff's  claim,  to  be  stated 
in  the  affidavit,  and  the  probable  costs  of  the  action.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec  3769* 


§  8501.  Colorado— Undertaking  hy  Defendants  to  Secure  Plain- 
tiff. 
The  writ  of  attachment  must  be  directed  to  the  constable  of  the 
eonnty  in  which  the  suit  is  commenced,  and  must  require  such 
constable  to  serve  a  copy  of  the  writ  upon  the  defendant,  and  so 
attach  and  safely  keep  so  much  of  the  personal  property  of  the 
defendant  within  his  county,  which  is  liable  to  be  taken  in  execu- 
tion, as  may  be  sufficient  to  satisfy  the  plaintiff's  demand  (the 
amount  of  which  must  be  stated  in  the  writ,  in  conformity  with 
the  affidavit  for  the  attachment),  unless  the  defendant  deposit 
with  the  justice  the  sum  of  money  mentioned  in  the  writ,  or  give 
the  plaintiff  security,  to  be  approved  by  the  justice,  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in'  an  amount  sufficient 
to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal  to 
the  value  of  the  property  which  has  been  attached.   If  such  under- 
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taking  be  offered,  it  is  the  duty  of  the  justice  to  accept  the  same, 
if  sufficient.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3776. 

§  2502.   Colorado— Debts  not  Due — ^Rebate  of  Interest— Judg- 
ment— ^Dismissal. 

Actions  may  be  commenced  and  writs  of  attachments  may  issue 
upon  debts  and  liabilities  not  yet  payable,  if  the  affidavit  states 
certain  grounds  of  attachment.^  In  any  such  cases,  if  the 
ground  of  attachment  fails  to  be  proved,  no  judgment  shall  be 
rendered  and  the  action  shall  be  dismissed.  A  rebate  of  in- 
terest from  the  time  when  the  judgment  is  rendered  until  the 
maturity  of  the  debt  must  be  allowed  in  all  such  cases  where  a 
judgment  in  favor  of  the  plaintiff  is  rendered.* 

1  (Colo.)  Rev.  Stats.  1908,  sec  3766. 
s  (Colo.)  Bev.  Stats.  1908,  sec.  3767. 

§  2503.    Colorado— Final  Judgment  Pro-rated— Surplus. 

The  final  judgment  in  such  actioa  shall  be  a  several  judgment, 
wherein  each  creditor  named  as  plaintiff  must  have  and  recover 
of  the  defendant  the  amount  of  his  claim  or  demand  as  found  to 
be  due,  together  with  his  costs,  and  the  money  realized  from  the 
attachment  and  garnishee  proceedings,  after  paying  all  costs 
taxed  and  included  in  said  several  judgments,  must,  by  an  order 
of  the  court  entered  in  his  docket,  be  paid  to  the  said  several  judg- 
ment creditors  in  proportion  to  the  amount  of  their  several  claims 
as  adjusted  and  included  in  such  several  judgments ;  and  the  sur- 
plus of  any  such  moneys,  if  any,  must  be  paid  to  the  defendant  by 
order  of  the  court  entered  in  his  docket,  as  aforesaid. '  When  the 
property  is  attached  while  the  defendant  is  removing  the  same,  or 
after  the  same  has  been  removed  from  the  county,  and  the  same 
is  overtaken  and  returned,  or  while  same  is  secreted  by  the  defend- 
ant, or  put  out  of  his  hands,  for  the  purpose  of  defrauding  his 
creditors,  the  court  may  allow  the  creditor  or  creditors  through 
whose  diligence  the  same  has  been  secured  a  priority  over 
other  attachments  or  judgment  creditors.^ 

I  (Colo.)  Bev.  Stats.  1908,  sec.  3773. 
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§  2B04.  Colorado — ^Attaohment  Againit  Nonresident  Defend- 
ant— ^Notice— Trial— PabUcation  of  Simmions. 
Whenever  affidavit  is  made  that  the  defendant  resides  without 
the  state  of  Colorado,  and  cannot  be  found  therein,  so  that  service 
of  process  cannot  be  personally  had  on  him,  or  that  he  conceals 
himself  or  stands  in  defiance  of  an  officer,  with  intent  to  prevent 
service  of  process  upon  him,  it  is  the  duty  of  the  justice  of  the 
peace  to  cause  notice  of  the  attachment  to  be  published  by  posting 
three  notices  of  the  levy  of  such  attachment  and  of  the  day  and 
hour  at  which  the  trial  of  the  cause  will  be  had  at  his  office,  in 
three  of  the  most  public  places  within  his  precinct.  If  at  the  trial 
the  defendant  does  not  appear  to  defend  the  action,  the  justice 
most  proceed  to  hear  the  cause,  and  render  judgment,  as  in  cases 
where  the  summons  has  been  personally  served.  Such  notices 
must  be  posted  at  least  ten  (10)  days  prior  to  the  day  set  for 
triid.  And  the  constable  must  in  such  cases  retain  the  summons 
until  the  day  set  for  trial,  so  that  personal  service  of  the  summons 
may  be  had  before  the  day  set  for  trial,  if  practicable.^ 

1  (Colo.)  Bev.  8tat8.  1908,  see.  3790. 

§  2605.    Colorado— Attachment  on  Sunday— Holiday. 

If  the  plaintiff,  or  any  credible  person  for  him,  makes  oath  be* 
fore  the  justice  that  it  is  necessary  to  execute  the  writ  of  attach- 
ment on  Sunday  or  any  legal  holiday,  in  order  to  secure  property, 
safiSeient  to  satisfy  the  judgment  to  be  obtained,  the  justice  must 
indorse  on  the  writ  an  order  that  the  writ  be  executed  on  the 
Sunday  or  other  legal  holiday.^ 

1  (Colo.)  Bav.  StatB.  1908,  sec.  3789. 

§  2606.   Colorado— Betnm  of  Attachment  Writ. 

The  constable  must  return  to  the  justice  who  issued  it,  the  writ 
of  attachment,  with  the  summons,  with  a  certifbcate  of  his  proceed- 
ings, had  by  virttie  of  said  writ,  on  or  before  the  day  set  for  the 
trial  of  the  action.^ 

1  (Colo.)  BoT.  Stots.  1908,  sec.  3788. 

§  2607.    Colorado— If  Defendant  Flees,  Constable  to  Follow  and 
Seize. 

Whenever  a  defendant  in  attachment  flees  from  the  county  with 
his  property,  to  evade  seizure  of  such  property  by  virtue  of  the 
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writ  issued  against  him,  it  is  lawful  for  the  constable  to  whom 
such  writ  has  been  delivered  to  follow  and  seize  the  property  of 
such  defendant  wherever  it  may  be  found  within  the  state,  and 
take  it  back  to  the  (K)unty  in  which  the  suit  has  been  originally 
instituted.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec  3791. 

§  2508.    Notice  of  Exception  to  Sureties  on  Attachment — ^Form. 

[Title  of  Court  and  Cause.] 

J.  M.,  Plaintiff,  and  E.  K.  S.,  Attorney  for  Plaintiff: 

You  and  each  of  you  will  please  take  notice  that  defendants 
except  to  the  suflSciency  of  plaintiff's  sureties  on  the  under- 
taking on  attachment  in  the  above-entitled  cause. 

§  2609.   Undertaking— Form. 

Whereas,  an  attachment  against  the  property  of  the  above- 
named  defendant  has  been  demanded  and  is  about  to  issue ; 

Now  therefore,  we,  the  undersigned,  L.  U.  S.  and  I.  C.  H., 
do  undertake,  in  the  sum  of  fifty  ($50.00)  dollars  on  the  part 
of  the  above-named  plaintiff,  that  if  defendants,  or  either  of 
them,  recover  judgment,  the  said  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  tiie  defendants,  or  either  of  them,  and  all 
d«miages  which  he  may  sustain  by  reason  of  said  attachment 
not  exceeding  the  sum  specified  in  the  undertaking. 

Witness  our  hands  and  seals,  at  the  city  and  county  of  San 
Francisco  on  the  22d  day  of  March,  A.  D.  1903. 

L.  U.  S.     [Seal] 
I.  C.  H.     [Seal] 

§  2610.    Washington — ^Undertaking  in  Attachment — ^Form. 

Whereas,  an  application  has  been  made  by ,  plaintiff, 

to ,  one  of  the  justices  of  the  peace  in  and  for 

county,  for  a  writ  of  attachment  against  the  personal  property 

of ,  defendant, — ^now,  therefore,  we, ,  plaintiff, 

and acknowledge  ourselves  bound  to  ,  in  the 

sum  of dollars  that  if  the  defendant  recover  judgment 

in  this  action,  the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  rea- 
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son  of  the  said  attaehmenty  and  not  exceeding  the  mim  of 

dollars. 

Dated  the day  of ,  19 . 


§  2611.    Oregon— Undertaking  for  Attachment— Form. 

Justice's  Court  for  the  Precinct  of w 

State  of  Oregon, 
County  of = — . 


A B 

V. 

C D 


Civil  Action  to  Recover  Money. 

Whereas  the  above-named  plaintiflP, ,  has  filed  an  affi- 
davit for  a  writ  of  attachment  in  the  above-entitled  action  against 

the  personal  property  of  the  above-named  defendant, : 

We, ,  plaintiff,  and ,  surety,,  hereby  undertake 

to  pay  all  costs  that  may  be  adjudged  to  the  defendant,  and 
all  damages  which  he  may  sustain  by  reason  of  such  attachment, 
if  the  same  be  wrongful  or  without  sufficient  cause,  not  exceed- 
ing the  sum  of doUara. 

Dated  this day  of ,  19 . 

,  Plaintiff. 


-,  Surety. 


§  2512.   Affidavit  to  Undertaking— Form. 

State  of  California, 
County  of  Napa, — ss. 

I.  M.  and  I.  C.  A.,  the  sureties  on  the  within  undertaking,  be- 
ing duly  sworn,  says,  each  for  himself,  and  not  one  for  the  other, 
that  he  is  worth  the  sum  specified  in  said  undertaking,  over  and 
above  all  his  just  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution,  and  that  he  is  a  resident  of  said  city  and 
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county    of    San   FrancisoOi    state    of    CaUfomia^    and    is    • 
holder^  therein. 

I.  M. 
I.  C.  H. 

Subscribed    and    sworn    to  before    me    this  day    of 

,  191—. 


Deputy  Clerk  Justice's  Court. 

1  Affidavit  must  state  whether  affi-      discharged:  Tibbett  y.  Tom  Sue,  122 
ants  are  householders  or  freeholders.      Colo.  206. 
Otherwise   the   attachment   may   be 

§  2513.   Arizona— Undertaking— Form. 

State  of  Arizona, 
County  of . 

We,  the  undersigned, ,  as  principal,  and ,  and 

,  as  sureties,   acknowledge   ourselves   bound  to  pay  to 

the  sum  of dollars,  conditioned  that  the  above- 


named  ,  plaintiff  in  attachment  against  the  said 

defendant,  will  prosecute  his  said  suit  to  effect,  and  that  he  will 
pay  all  such  damage  and  costs  as  shall  be  adjudged  against  him 
for  wrongfully  suing  out  such  attachment.  Witness  our  hands 
this day  of ,  19 . 


§  2614.    Arizonar-Attachment  Writ— Form. 

State    of   Arizona  to  the  Sheriff  or  Any  Constable   of   

County,  Greeting: 
We  command  you  that  you  attach  forthwith  so  much  of  the 

property  of ,  if  to  be  found  in  your  county,  repleviable, 

on  security,  as  shall  be  of  value  sufficient  to  make  the  sum  of 
dollars,  and  the  probable  costs  of  suit,  to  satisfy  the  de- 
mand of ,  and  that  you  keep  and  secure  in  your  hands 

the  property  so  attached,  unless  repleviable,  that  the  same  may 
be  liable  to  further  proceedings  thereon,  to  be  had  before  the 
court,  and  that  you  make  return  of  this  writ,  showing  how  you 
have  executed  the  same. 
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§  2516.  Washington—- XJndertakiiijf  on  Attachment — ^Form. 

Whereas,  an  application  has  been  made  by ,  plaintiflP, 

to ,  one  of  the  justices  of  the  peace  in  and  for 

coimty,  for  a  writ  of  attachment  against  the  personal  property 

of ^  defendant,  now,  therefore,  we  ,  plaintiff, 

and J  acknowledge  ourselves  bound  to  in  the 

ram  of dollars,  that  if  the  defendant  recover  judgment  in 

this  action,  the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant  and  all  damages  which  he  may  sustain  by  reason 
of  the  said  attachment,  and  not  exceeding  the  sum  of dol- 
lars. 

Dated  the day  of ^  19—^ 


§  2516.   Attachment  Writ— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  to  the  Sheriff  of  the  City 
and  County  of  San  Francisco,  Qreeting:  \ 

Ton  are  hereby  commanded  to  attach  and  safely  keep  all  the 
property  of  the  above-named  defendant  within  your  county  not 
exempt  from  execution,  or  so  much  thei^eof  as  may  be  sufficient 

to  satisfy  the  plaintiff's  demand,  to  wit: dollars,  besides  the 

costs,  unless  the  said  defendant  give  you  security  by  an  undertak- 
ing, with  two  sufficient  sureties,  for  said  amount  and  costs,  in  which 
ease  you  will  take  such  undertaking. 

Hake  due  return  hereof. 

Oiven  under  my  hand,  and  dated  at  the  city  and  county  of 

San  FraneiscOy  on  the day  of ,  A.  D.  19 . 

By  order  of 


Presiding  Justice  of  the  Peace. 


Clerk  of  Said  Court 
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AETICLE  Vn. 

HOW  WEIT  SERVED  AND  EETUENED. 

9  2517.  Duty  of  officer  upon  receiving  written  instructions. 

S  2518.  Writ  must  be  executed  with  celerity. 

§  2519.  Meaning  of  execution  of  writ. 

S  2520.  Betum  of  attachment,  when. 

S  2521.  Duty  of  officer  to  make  full  inventory  of  property  attached. 

§  2517.   Duty  of  OfScer  upon  Beceiving  Written  Instructions. 

Upon  receiving  information  in  writing  from  the  plaintiff  or  his 
attorney  that  any  person  has  in  his  possession,  or  under  his  control, 
any  credits  or  other  personal  property  belonging  to  the  defendant, 
or  is  owing  any  debt  to  the  defendant,  the  sheriff  or  constable  must 
serve  upon  such  person  a  copy  of  the  writ,  and  a  notice  that  such 
credits,  or  other  property  or  debts,  as  the  case  may  be,  are  attached 
in  pursuance  of  such  writ.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Laws  1907,  sec.  3074;   (OU.)  Oomp. 

543;    (Ney.)    Cutting's  Comp.    Laws  Laws  1909,  sec.  6309.    See    Gow  t. 

1900,  sees.  3223^227;    (N.  D.)  Sev.  MarshaU,  90  OaL  565,  568,  27  Pae. 

Codes  1905,  sec.  6943;   (Idaho)  Bey.  422;  Cardenas  v.  MiUer,  108  CaL  250, 

Codes,  sec.  4307;  (Mont.)  Bev.  Cod«s  254,  49  Am.  St.  Bep.  84,  39  Pae.  783, 

1907,  sec.  6669;  (S.  D.)  Comp.  Laws  41  Pae.  472. 
1910,   sees.   209-218;    (Utah)    Comp. 

§  2618.   Writ  must  be  Executed  With  Celerity. 

The  sheriflf  or  constable  must  execute  the  writ  with  all  reason- 
able celerity.  But  he  is  not  held  to  the  duty  of  starting  the 
instant  after  receiving  it  to  execute  it  without  regard  to  anything 
else  than  its  instant  execution.  Reasonable  diligence  is  all  that  is 
required  or  expected  of  him  in  such  instances.  This  reasonable 
diligence  depends  upon  the  particular  facts  in  connection  with  the 
duty.  He  is  not  required  to  lay  aside  all  other  business  and  pro- 
ceed to  execute  it  unless  some  special  reasons  of  urgency  exist.^ 

1  Whitney  y.  Butterfield,  13  Cal.  335,  338,  339,  78  Am.  Dee.  584.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  542. 

§  2519.    Meaning  of  Execution  of  Writ. 

The  execution  of  a  writ  means  more  than  mere  attachment  of 
property.    It  requires  the  officer  to  safely  keep  the  property  atr 
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tached.  So  far  as  the  owner  of  the  property  is  concerned^  the  writ 
is  executed  when  the  property  is  seized  and  taken  into  possession 
by  the  officer ;  but  so  far  as  the  officer  is  concerned  it  is  not  wholly 
executed  so  long  as  there  remains  unperformed  any  duty  imposed 
by  the  writ.^ 

1  Wood  ▼.  Lowden,  117  CaL  232,  235,  49  Pae.  132;   Kerr's  C^e.  C.  C.  P., 
see.  542. 


$  2620.   Betnm  of  Attachment,  When. 

The  sheriff  or  constable  must  return  the  writ  of  attachment  with 
tiie  summons,  if  issued  at  the  same  time ;  otherwise,  within  twenty 
days  after  its  receipt,  ¥rith  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  wheneyer  an  order  has  been  made 
discharging  or  releasing  an  attachment  upon  real  property,  a  cer- 
tified copy  of  such  order  may  be  filed  in  the  offices  of  the  county 
recorders  in  which  the  notices  of  attachment  have  been  filed,  and  be 
indexed  in  like  manner.^ 


^        r 


1  Bmaia  ▼.  Gates,  80*  GaL  462,  466, 
22  Pae.  284;  Heeaer  ▼.  Bowl^,  139 
Cal.  410,  413,  73  Pae.  156;  Maskey  ▼. 
Laekmann,  146  Cal.  777,  779,  81  Pae. 
115.  See,  also,  (Oal.)  Kerr's  Cyc. 
a  C.  P.,  sec.  559;  (Nev.)  Catting's 
Comp.  Laws  1900,  see.  3239;  (Ariz.) 
Ber.  Stats.  1901,  sees.  355,  356;  (N. 
D.)  Ber.  Codes  1905,  see.  6967; 
(Tex.)  Sayles'  Civ.  Stats.  1897,  arts. 
210,  211;  (Or.)  B.  k  G.  Codes,  see. 
314;  (Idaho)  Bey.  Codes,  sec.  4324; 
(Mont.)  Bey.  Codes  1907,  see.  6686; 
(a  D.)  Comp.  Laws  1910,  see.  225; 


(Okl.)  Comp.  Laws  1909,  see.  6290; 
(Wyo.)  Comp.  Stats.  1910,  see. 
5334;  (Utah)  Comp.  Laws  1907,  see. 
3070;  (Neb.)  Cobbej's  Ann.  Stats. 
1909,  sek  1868-1887;  (Kan.)  Dass- 
tor's  Gen.  Stats.  1909,  sees.  6391-6410. 

Kabraaka. — State  ex  rel.  Tneker 
y.  Sanford,  12  Neb.  425,  11  N.  W. 
868;  Connelly  y.  Edgerton,  22  Neb. 
88,  34  N.  W.  76;  Cortelyou  y.  Maben, 
40  Neb.  512,  59  N.  W.  94;  Allyn  y. 
Cole,  3  Neb.  (Unof.)  235,  91  N.  W. 
505. 


§  2621.   Duty  of  Officer  to  Hake  Full  Inventory  of  Property  At- 
tached. 

The  sheriff  or  constable  must  make  a  full  inventory  of  the  prop- 
erty attached,  and  return  the  same  with  the  writ.  To  enable  him 
to  make  such  return  as  to  debts  and  credits  attached,  he  must  re- 
quest, at  the  time  of  service,  the  party  owing  the  debt  or  having 
the  credit  to  give  him  a  memorandum,  stating  the  amount  and  de- 
scription of  each;  and  if  such  memorandum  be  refused,  he  must 
return  the  fact  of  refusal  with  the  writ.    The  party  refusing  to 
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give  the  memorandum  may  be  required  to  pay  the  costs  of  any 
proceedings  taken  for  the  purpose  of  obtaining  information  re- 
specting the  amounts  and  description  of  such  debt  or  credit.^ 


1  (Cal.)  Kerr'g  Cyc.  C.  O.  P.,  sec. 
546;  (Nev.)  Cutting's  Comp.  Laws 
1900,  sec.  3227  J  (N.  D.)  Bev.  Codes 
1905,  sec.  6947;  (Idaho)  Bev.  Codes, 
see.  4311;  (Mont.)  Bev.  Codes  1907, 
sec.  6669;  (S.  D.)  Comp.  Laws  1910, 
sec.  211;  (Utah)  Comp.  Laws  1907, 
see.     3077;     (Wyo.)     Comp.    Stnti. 


1910,  sec.  5323;  (Okl.)  Comp.  Laws 
1909,  sec.  6293;  Dassler's  Gen.  Stats. 
1909,  sec.  6394;  In  Matter  of  Bcal 
Estate  Associates,  58  Cal.  356;  Gow 
T.  Marshall,  90  Cal.  565,  568,  27  Pac. 
422;  Broadway  Ins.  Co.  v.  Wolters, 
12S  Gal.  162,  166,  167,  60  Pae.  766. 
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ARTICLE  Vni. 

ATTACHMENT  OF  EEAL  PROPERTY. 

f  2522u  Attaehment  of  property  itanduig  on  tin  records  in  the  namg  of 
defendant. 

{  2523.    Posting  of  notice. 

I  2524.    Occupant,  who  is. 

I  2525.    Attachment  of  real  estate — ^Duration  of  lien — ^How  renewed. 

I  25i26.    Real  property  standing  in  name  of  third  party,  attachment  of. 

I  2527.  Oregon — Attachment  against  real  property,  not  allowed  out  of  jus- 
tice's court. 

i  2G22.  Attachment  of  Property  Standing  on  the  Records  in  the 
Name  of  Defendant. 

Beal  property,  standing  upon  the  records  of  the  county  in  the 
name  of  the  defendant,  must  be  attached,  by  filing  with  the  re- 
corder of  the  county  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property  attached,  and  a  notice  that  it  is  attached ;  and 
by  leading  a  similar  copy  of  the  writ,  description,  and  notice  with 
to  occupant  of  the  property,  if  there  is  one ;  if  not,  then  by  post- 
ing the  same  in  a  conspicuous  place  on  the  property  attached.^ 

1  (Cal.)  Kerr's    Cyc.  C.  C.  P.,  sec.  Williams  t.  Olden,  7  Idaho,  146,  61 

542;  (Nev.)   Cutting's    Comp.  Laws  Pac.    517;    Palk-Bloch   Merc.    Co.   t. 

11^00,  see.  6948;    (Tex.)   Sayles'  dr.  Branstetter,   4   Idaho,    661,   43    Pac. 

fltats.  im,  pars.  200,  201;  (Or.)  B.  ft  571;  Wells  ▼.  Price,  6  Idaho,  490,  56 

C.  Codes,  sec.  2209,  note;  Lord's  Ore-  Pac.  266;   Mapleton  Bank  ▼.  Stand- 

gon  Laws,  sec.  2426;    (Idaho)    Bev.  rod,  8  Idaho,  740,  71  Pac.  119. 

Codes,  sec.  4311;  (Mont.)  Bev.  Codes         Utah.— Snell  ▼.  Crowe,  3  Utah,  26, 

1907,  sec.  6671;  (S.  D.)  Comp.  Laws  5    Pac.    522;    Losee   ▼.    McCarty,    6 

MIO,  sec.  218;   (Utah)  Comp.  Laws  Utah,  528,  17  Pac.  452;  Kiesel  v.  U. 

1907,  see.  3073;  (Okl.)  Comp.  Laws  p.  Ry.  Co.,  6  Utah,  128,  21  Pac.  499; 

1909,  sec  6291;  (Neb.)  Cobbey's  Ann.  Northwestern    W.  ft  F.  Co.  v.  S.  L. 

Stats.  1909,  sec.  1890,  note;  (Kan.)  Copper  Mfg.   Co.,  11  Utah,  404,  40 

Daasler's  Cten.  Stats.  1909,  sec.  6414,  pac.    702;     Munns    v.    Loveland,    15 

note.  Utah,  250,  49  Pac.   743;    Newton  v. 

Idaho, — ^First    Nat.   Bk.    ▼.   Lieu-  Brown,   2   Utah,   126;   Jones  t.   Mc- 

aHen,  4  Idaho,  431,  39    Pac.   1108;  Queen,   13   Utah,   178,  46  Pac.  202; 

First  Nat.  Bk.  of    Hailey  ▼.  Sonne-  McLaughlin  ▼.  Park  City  Bank^  22 

Htner,  6    Idaho,  21,    51    Pac.   993;  Utah,  473,  63  Pac.  589. 

§2623.   PoBting  of  Notice. 

The  notice  need  not  be  posted  in  the  ''most"  eonspicnotis,  but 
only  in  ''a"  oonspieaotus  place.^ 

1  BsTis  Y.  Baker^  88  Cal.  106,  107^  25  Pac.  1108.    See,  also^  Kerr's  C^e.  0. 
a  P^  see.  542. 
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§  2524.    Occupant,  Who  is. 

The  word  ''occupant"  is  not  used  in  the  most  ordinary  mean- 
ing of  the  word  as  one  who  has  actual  use  or  possession  of  the 
property.  If  such  was  the  meaning,  one  having  sole  possession 
might  depart  from  the  county  or  state  and  thus  prevent  levy.  As 
used  in  section  542  of  the  Code  of  Civil  Procedure,  the  word  means 
someone  visibly  occupying  the  property,  so  that  when  an  ofBcer 
visits  the  property  for  the  purpose  of  completing  the  levy  he  can 
determine  then  by  what  he  can  see  whether  he  shall  serve  a  copy 
by  leaving  it  with  an  occupant  or  by  posting.^ 

1  Davis  T.  Baker,  72  Gal.  494^  496,  497,  14  Fac  102.  See,  9lMo,  Kerr's  Oje. 
0.  C.  P.,  sec  542. 

§  2525.   Attachment  of  Beal  Estate— Duration  of  Iden— How  Re- 
newed. 

The  attachment  is  a  lien  upon  all  real  property  attached  for  a 
period  of  three  years  after  the  date  of  levy  unless  sooner  released 
or  discharged,  by  dismissal  of  the  action  or  by  entry  and  docket- 
ing of  judgment  in  the  action.  At  the  expiration  of  three  years 
the  lien  ceases  and  any  proceeding  or  proceedings  against  the 
property  under  the  attachment  is  barred ;  provided,  that  upon  mo- 
tion of  a  party  to  the  action,  made  not  less  than  five  nor  more  than 
sixty  days  before  the  expiration  of  said  period  of  three  years,  the 
court  in  which  the  action  is  pending  may  extend  the  time  of  said 
lien  for  a  period  not  exceeding  two  years  from  the  date  on  which 
the  original  lien  would  expire,  and  the  lien  is  extended  for  the 
period  specified  in  the  order  upon  the  filing  of  a  certified  copy  of 
the  order  with  the  recorder  of  the  county  in  which  the  real  prop- 
erty attached  is  situated.  The  lien  may  be  extended  from  time  to 
time  in  the  manner  herein  prescribed.^ 

1  Kerr's  C^c.  C.   C.  P.,  see.  542a. 

§  2526.  Seal  Property  Standing  in  Name  of  Third  Party,  Attach^ 
ment  of. 
Real  property,  or  an  interest  therein,  belonging  to  the  defendant, 
and  held  by  any  other  person,  or  standing  on  the  records  of  the 
county  in  the  name  of  any  other  person,  must  be  attached,  by  filing 
with  the  recorder  of  the  county  a  copy  of  the  writ,  together  with  a 
description  of  the  property,  and  a  notice  that  such  real  property, 
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and  any  interest  of  the  defendant  therein,  held  by  or  standing  in 
the  name  of  such  other  person  (naming  him),  are  attached;  and 
b7  leaving  with  the  occupant,  if  any,  and  with  such  other  person, 
or  his  agent,  if  known  within  the  county,  or  at  the  residence  of 
either,  if  within  the  coimty,  a  copy  of  the  writ,  with  a  similar  de- 
scription and  notice.  If  there  is  no  occupant  of  the  property,  a 
eop7  of  the  writ,  together  with  such  description  and  notice,  must 
be  ported  in  a  conspicuous  place  upon  the  property.  The  recorder 
most  index  such  attachment  when  filed,  in  the  names,  both  of  the 
defendant  and  of  the  person  by  whom  the  property  is  held  or  in 
whose  name  it  stands  on  the  records.^ 

1  (Cal.)  Kerr's  Gye.  0.  0.  P.,  see.  Codes,  see.  4311;  (Mont.)  Bev.  Codes 

542;   (Not.)    Cutting's    Comp.    Laws  1907,  sec.  6671;  (S.  D.)  Comp.  Laws 

1900,  see.  3224;    (N.  D.)  Bev.  Codes  1910,    sees.    212,    215,    218;     (Utah) 

1905,  lees.  694S,  6949;  (Tex.)  Sayles'  Comp.  Laws  1907,  sec.  3073;   (Wjo.) 

Chr.  Stats.  1897,  art.  202;    (Or.)  B.  Comp.  Stats.  1910,  sec.  6319;    (Okl.) 

k  C.  Codes,  see.  301;  Lord's  Oregon  Comp.  Laws  1909,  sec.  6301;   (Neb.) 

Laws,  sec.  300;  (Wa«h.)  B.  ft  B.  Cobbey's  Ann.  Stats.  1909,  see.  1870. 
Codes,  sees.  1829,  1830;  (Idaho)  BeT. 

§2527.    Or^fon— -Attaehment  Against  Beal  Property,  not  Al- 
lowed Out  of  Justice's  Court. 
Seal  property  or  any  interest  therein  eannot  be  attached  upon 
a  writ  of  attachment  in  a  civil  action  in  a  justice's  court.^ 

I  Lord's  Or.  Laws^  see.  2426. 
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ARTICLE  IX. 

'ATTACHMENT  OP  PERSONAL  PBOPEBTT. 

I  2528.  Levy  upon  peTsonal  propertj,  definition  of. 

i  2529.  Attachment  of  personal  property  capable  of  deUv^rj. 

i  2530.  Levy  of  second  attachment,  how  made. 

i  2531.  Seizure  of  personalty  under  writ  not  conversion. 

S  2532.  Property  in  custodia  legis  not  capable  of  attachment* 

9  2^33.  Stocks  and  shares,  attachment  of. 

§  2534.  Debts  and  credits,  attachment  of. 

S  2535.  Debts  and  credits — Attachable  shares  of  stock. 

S  2536.  Attachment  of  stock  pledged. 

S  2537.  Promissory  note  attached  how. 

§  2538.  Growing  crops  may  be  attached,  method  of. 

§  2539.  When  cropper's  interest  becomes  attachable. 

§  2540.  Interest  of  landlord  and  tenant  in  crops — ^What  attachable. 

f  2541.  Seizure  of  property  of  tenants  in  common. 

I  2542.  Seizure  where  goods  intermingled. 

$  2543.  Seizure  of  'mortgaged  personal  property  under  attachments — ^Liabilitj 

of  officers. 

S  2544.  Possession  of  debtor  will  not  excuse. 

i  2545.  Attaching  creditor  must  first  pay  off  mortgage. 

§  2528.   Levy  upon  Personal  Property,  Definition  of. 

A  leyy  upon  personal  property  is  the  act  of  taking  possession  of, 
seizing,  or  attaching  it,  by  the  sheriff  or  any  other  officer.* 

1  Taffts  T.  Manlove,  14  Cal.  48,  51,  73  Am.  Dee.  610.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  642. 

« 

§  2529.   Attachment  of  Personal  Property  Capable  of  Delivery. 

Personal  property,  capable  of-  manual  delivery,  must  be  attached 
by  taking  it  into  custody.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  542. 

§  2530.   Levy  of  Second  Attachment,  How  Made. 

A  levy  upon  personal  property  already  in  the  possession  of  an 
oflBcer  by  virtue  of  a  former  attachment  does  not  require  seizure 
under  tho  second  attachment.  All  that  an  officer  is  required  to 
do  in  order  to  effect  valid  levy  of  such  an  attachment  is  to  make 
his  return  of  levy  on  the  back  of  the  attachment.^ 

1  O'Connor  v.  Blake,  Jj9  Cal.  312,  315.    See,  also,  Kerr's  CJyc.  C.  C.  P.,  sec. 

543. 
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§  2631.   Seizure  of  Personalty  Under  Writ  not  Conversion. 

A  writ  authorizes  an  oflBcer  to  seize  any  personalty  found  in  the 
defendant's  possession,  if  he  have  no  reason  to  suppose  it  to  be  the 
property  of  another.  Such  a  seizure  is  not  conversion,  although 
the  property  actually  belongs  to  another.  Notice  of  the  true 
owner's  claim  and  the  refusal  of  the  officer  to  return  the  property 
are  necessary  in  order  to  render  the  officer  liable  to  an  action.^ 

1  FaUer  D.  Co.  y.  McDade^  113  Cal.  360,  363^  45  Pac.  964.  See,  a}ao,  Kerr's 
Cyc  C.  C.  P.,  sec.  549. 

§  2532.    Property  in  Onstodia  Legis  not  Capable  of  Attachment. 

Property  in  the  custody  of  the  law  is  not  subject  to  an  attach- 
ment.* 

1  Kerr's  Cje.  C.  C."  P.,  see.  541.  363,  58  Am.  Dec.  414;  Coffee  t. 
See  County  of  Yuba  v.  Adams  &  Co.,  Haynes,  124  Oal.  561,  566,  567,  71 
7  Cal.  35,  37;  ajmer  y.  Willis,  3  CaL      Am.  St.  Bep.  99,  57  Pac.  482. 

§  2633.   Stocks  and  Shares,  Attachment  of. 

Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any  corpora- 
tion or  company,  must  be  attached  by  leaving  with  the  president, 
or  other  head  of  the  same,  or  the  secretary,  cashier,  or  other  man- 
aging agent  thereof,  a  copy  of  the  writ,  and  a  notice  stating  that 
the  stock  or  interest  of  the  defendant  is  attached,  in  pursuance  of 
such  writ.^ 

1  Kerr'i  Cye.  C.  C.  P.,  sec.  542. 

§  2634.   Debts  and  Credits,  Attachment  of. 

Debts  and  credits  and  other  personal  property,  not  capable  of 
manual  delivery,  must  be  attached  by  leaving  with  the  person 
owing  such  debts,  or  having  in  his  possession,  or  under  his  control, 
such  credits  and  other  personal  property,  or  with  his  agent,  a  copy 
of  the  writ,  and  a  notice  that  the  debts  owing  by  him  to  the  de- 
fendant, or  the  credits  and  other  personal  property  in  his  posses- 
sion, or  under  his  control,  belonging  to  the  defendant,  are  attached 
in  pursuance  of  such  writ,  except  in  the  case  of  attachment  of 
growing  crops,  a  copy  of  the  writ,  together  with  a  description  of 
the  property  attached,  and  a  notice  that  it  is  attached,  shall  be 
recorded  the  same  as  in  the  attachment  of  real  property.^ 
63 
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hillyer's  justices'  code. 


994 


1  See,  also,  Kerr'g  Cyc.  C.  C.  P., 
fee.  542;  Pajne  v,  Elliot,  64  Gal. 
a39,  342;  Early  ▼.  Bedwood  City,  57 
Cal.  193,  195;  Baventas  v.  Green, 
57  Cal.  254,  255,  256;  McBride  v. 
Fallon,  65  Cal.  301,  303,  4  Pac.  17; 
Watt  T.  Wright,  66  Cal.  202,  208,  5 
Pac.  91;  Schwartz  v.  Cowell,  71  Cal. 
306,  12  Pac.  223;  Davis  y.  Baker, 
72  Cal.  494,  496,  497,  14  Pac.  102; 
Latham  v.  Blake,  77  Cal.  646,  655, 
18  Pac.  150,  20  Pac.  417;  Brusie  ▼. 
Gtitee,  80  Cal.  462,  466,  22  Pac.  284; 
Perri  ▼.  Beanmont,  88  Gal.  106,  107, 
25  Pad.  1109;  Gow  y.  Marshall,  90 
Cal.  565,  568,  27  Pac.  422;  Blanc  v. 
Paymaster  Min.  Co.,  95  Gal.  524, 
531,  29  Am.  St.  Bep.  149,  80  Pac. 
765;  Brusie  y.  Gates,  96  Cal.  265, 
267,  31  Pac.  Ill;  Lowenberg  y. 
Greenebanm,  99  Cal.  162,  166,  37 
Am.  St.  Bep.  42,  33  Pac.  794,  21  L. 
B.  A.  399;  Haskell  y.  Barker,  99 
Cal.  642,  644,  34  Pac  340;  Godfrey 
Y.  Monroe,  101  Cal.  224,  227,  35  Pac. 
761;  Skelly  y.  Westminster  School 


Dist.  of  Orange  Co,,  103  Cal.  6.52, 
655,  37  Pac.  643;  Cardenas  y.  Mil- 
ler, 108  Cal.  250,  254,  49  Am.  St. 
Bep.  84,  39  Pac.  783,  41  Pac.  472; 
Budolph  Y.  Saunders,  111  Cal.  233, 
235,  43  Pac.  619;  Sinsheimer  y. 
Whitely,  111  Cal.  ^78,  381,  52  Am. 
St.  Bep.  192,  43  Pac.  1109;  Peterson 
Y.  Sheriflf  etc.,  115  Cal.  211,  213,  46 
Pac  1060;  Lehnhardt  y.  Jennings, 
119  Cal.  192,  193,  198,  48  Pac  56, 
61  Pac.  195;  Witter  y.  Mission 
School  Dist.,  121  Cal.  350,  351,  66 
Am.  St.  Bep.  3d,  53  Pac.  905;  Mc- 
Fall  Y.  Buckeye  G.  W.  Assn.,  122 
Cal.  468,  469,  68  Am.  St.  Bep.  47,  55 
Pac.  253;  Hozie  y.  Bryant,  131  Cal. 
85,  89,  63  Pac  153;  West  Coast  S. 
P.  Co.  Y.  Wulff,  133  Gal.  315,  317,  85 
Am.  St.  Bep.  171,  65  Pac.  622;  Don- 
ohoe-Kelly  Banking  Co.  v.  Soutb- 
em  Pac  B.  Co.,  138  Gal.  183,  193, 
94  Am.  St.  Bep.  28>  71  Pac.  93; 
Johnson  y.  Miner,  144  Cal.  785,  788, 
78  Pac  240;  Lean  y.  GiYens,  146 
Gal.  739,  742,  81  F^ic  128. 


§  2536.   Debts  and  OreditB— Attachable  Shares  of  Stock. 

The  rights  or  shares  which  the  defendant  may  have  in  the  stock 
of  any  corporation  or  company,  together  with  the  interest  and 
profit  thereon,  and  all  debts  due  such  defendant,  and  aU  other 
property  in  the  state  of  such  defendant  not  exempt  from  execu- 
tion, may  be*  attached,  and  if  judgment  be  recovered  are  to  be  sold 
to  satisfy  the  judgment  and  execution.^ 


1  See  Kerr's  Cyc  G.  C.  P.,  sec. 
541;  RaYcntas  v.  Green,  57  Cal.  254, 
255;  Garretson  InY.  Co.  y.  Amdt, 
144  Cal.  64,  67,  77  Pac  770^;  Cran- 
daU  Y.  Blen,  13  CaL  15,  22;  Curiao 


Y.  Packard,  29  Cal.  194,  200;  Mjers 
Y.  Mott,  29  Gal.  359,  372,  89  Am. 
Dec  49;  DaYis  v.  Mitchell,  34  Cal. 
81,  87. 


§  2636.   Attachment  of  Stock  Pledged. 

Stock  certificates  that  are  pledged  as  collateral  security  but 
which  have  not  been  transferred  on  the  books  of  the  company,  and 
the  possession  of  which  the  pledgee  has  not  retained,  may  be  at- 
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tached  in  an  action  against  the  owner  thereof^  and  as  to  the  attach- 
ing creditor  such  a  pledge  is  void.* 

1  MeFan  t.  Bnekeye  G.  W.  Assn.,  47,  55  Pac.  253.  See^  also,  Kerr*! 
122  CaL  468,  470,  68  Am.  St.  Bep.      Qyc.  C.  C.  P.,  sec.  541. 

§  2537.   Promissoiy  Note  Attached  How. 

A  promissory  note  may  be  levied  upon  when  it  is  in  such  pos- 
session and  custody  that  the  sheriff  or  constable  may  peadbably 
take  actual  x>ofi8ession  of  it.  In  such  a  case  it  is  liable  to  sale  under 
execution.* 

1  Davis  T.  Mitchell,  34  Cal.  81,  88;  131   Cal.   85,   89,  63   Pac.   153.    See 

Donohoe  ▼.  Gamble,  38  Cal.  340,  352,  GrandaU  v.  Blen,  13  Cal.  15,  22-24. 

99  Am.  Dee.  399;  Bobinson  y.  Teris,  See,  also^  Kerr's  Cyc.  C.  C.  P.,  sec. 

38  CaL  611,  614;  Hozie  v.  Bryant,  541. 

§  2538.   Growing  Crops  may  be  Attached,  Method  of. 

A  growing  crop  of  grain  is  personal  property,  and  subject  to  an 
attachment.  It  is  not  capable  of  manual  delivery,  and  must  be  at- 
tached by  the  ofiScer,  by  leaving  with  the  person  having  it  in  his 
possession,  or  under  his  control,  or  with  his  agent,  a  copy  of  the 
writ,  and  a  notice  that  it  is  attached  in  pursuance  of  such  writ. 
The  fact  that  it  is  in  the  hands  of  a  defendant  in  the  attachment 
suit  does  not  exempt  it  from  such  an  attachment.  "When  the  crop 
matures  the  ofScer  may  take  it  into  his  custody.^ 

1  Baventas  ▼.  Green,  57  OaL  254,  111  CaL  233,  236,  43  Pae.  619.    See 

255;  Cardenas  v.  Miller,  108  Cal;  250,  Davis  ▼.  Mcf^rlane,  37  Cal.  634-639, 

254,  49  Am.  St.  Bep.  84,  39  Pac.  783,  99  Am.  Dec.  340.    See,  also^  Kerr's 

41  Pac  472;   Budolpb  v.   Saunders,  Cyc.  d  C.  P.,  sec.  541. 

§  2638.    When  Cropper's  Interest  Becomes  Attachable. 

A  cropper's  interest  in  a  harvested  crop  which  by  the  terms  of 
the  lease  is  to  remain  the  property  of  the  landlord  until  the  divi- 
sion of  the  crop,  and  to  be  held  as  security  for  an  indebtedness  of 
the  cropper  to  the  landlord,  becomes  liable  to  attachment  as  the 
property  of  the  cropper  whenever  the  latter  delivers  the  propor- 
tion due  to  the  landlord  or  to  his  order^  and  the  balance  remains  in 
the  possession  of  the  cropper.^ 

1  Kerr's  Cjc  C.  C.  P.,  sec.  541.  See  Crocker  v.  Conningham^  122  CaL  547, 
550,  55  Pac  404. 
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§  2540.    Interest  of  Landlord  and  Tenant  in  Crops— What  At- 
tachable. 

When  the  landlord  and  the  tenant  by  agreement  provide  that  all 
the  crops  raised  npon  the  land  may  be  delivered  to  and  remain  the 
property  of  the  landlord,  and  be  disposed  of  by  him,  such  an  agree- 
ment will  protect  the  title  of  the  landlord  in  the  property  as  against 
the  attaching  creditor  of  the  tenant.  But  such  a  rule  does  not  apply 
wher^  the  property  or  the  part  of  it  delivered  to  the  landlord  is  to 
be  immediately  redelivered  to  and  become  the  property  of  the  ten- 
ant. In  the  latter  case  the  interest  of  the  lessee  in  the  crop  is  sub- 
ject to  attachment,  notwithstanding  specific  provision  in  the  lease 
that  title  to  the  crop  shall  remain  in  the  lessor  until  divided  by 
him.^ 

1  Farnum  v.  Hefner,  79  Cal.  575,  vis,  112  Cal.  236,  238,  242,  53  Am. 
582,  583, 12  Am.  St.  Bep.  174,  21  Pac.  St.  Bep.  210,  44  Pftc.  561;  Kerr's 
955;  Stockton  Sav.  &  L.  Soc.  v.  Pur-       Cyc.  C.  C.  P.,  sec.  541. 

§  2541.    Seizure  of  Properly  of  Tenants  in  Common. 

The  seizure  of  property  of  tenants  in  common  on  an  attachment 
against  one  of  such  tenants  is  not  trespass  against  his  cotenants. 
In  attaching  the  interest  of  one  tenant  in  common  the  sheriff  is  en- 
titled to  take  possession  of  the  entire  property  for  the  purpose  of 
subjecting  to  sale  the  undivided  interest  of  the  attachment  debtor.* 

1  Waldman  v.  Broder,  10  Cal.  378,      Adams,  51  Cal.  609,  611.     See,  also, 
380;  Bernal  ▼.  Hovious,  17  Cal.  541,      Kerr's  Cyc.  C.  C.  P.,  sec.  549. 
547,    79    Am.    Dec.    147;    Veach    v. 

§  2542.    Seizure  Where  Gtoods  Xntermingled. 

If  two  owners  of  goods  or  chattels  of  similar  kind  mix  and  inter- 
mingle them  together  in  such  a  manner  that  they  are  not  distin- 
guisfeable,  and  if,  under  a  writ  of  attachment  or  execution  against 
one  of  the  owners,  all  of  the  goods  or  chattels  so  mingled  are  taken 
by  the  sheriff  as  his  property,  the  burden  is  upon  the  owner  to 
point  out  and  designate  to  the  sheriff  the  particular  goods  or  chat- 
tels which  are  his,  and  until  he  does  so  he  cannot  maintain  an 
action  against  the  officer  to  recover  the  articles  which  he  claims. 
But  this  rule  does  not  apply  if  the  goods  or  chattels  are  plainly 
and  easily  distinguishable.^ 

1  Susskind   v.    Hall    (Cal.,   March  476;    Paige    ▼.  O'Neal,  12    Cal.  483, 

23,    1896),    44    Pac.    328,    329.    See  495.    See,  also,  Kerr's  Cyc.  C.  C.  P., 

Danmiel   v.  Gorman,  6  Cal.  43,  44;  sec.  549, 
Wellington  v.  Sedgwick,  12  Cal.  469, 
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§  2543.  Seizure  of  Mortgaged  Personal  Property  Under  Attach- 
ments— ^Liability  of  Officers. 
A  seizure  of  mortgaged  personal  property  without  paying  or  ten- 
dering to  the  mortgagee  the  amount  of  the  mortgage  debt,  and  the 
interest,  or  depositing  the  amount  thereof  with  the  county  clerk  or 
the  treasurer,  payable  to  the  order  of  the  mortgagor,  is  wrongf  id, 
and  the  officer  is  liable  for  conversion.^ 

1  Mejer  v.  Gorham,   11   Gal.   392;       122,  27  Pae.  601.    See,  also,  Kerr*! 
Benon  v.  Nunan,  63  Cal.  550,  551;       Cje.  G.  G.  P.,  see.  549. 
Inrin  ▼.  McDoweU,  91  GaL  119,  121, 


§  2514.    Possession  of  Debtor  will  not  Excuse. 

The  fact  that  the  mortgaged  property  was  in  possession  of  the 
attachment  debtor  wiU  not  excuse  the  sheriff  or  constable  if  the 
mortgage  was  properly  executed  and  recorded.  The  recording  of  a 
mortgage  is  made  by  the  code  the  equivalent  of  immediate  delivery 
and  continued  change  of  possession,  and  the  creditors  and  subse- 
quent purchasers  or  encumbrancers  are  bound  by  the  notice  which 
it  imparts.^ 


1  Beison  ▼.  Nniisii,  63  Gal.  550, 
55a  See,  also,  (Gal.)  Kerr's  Gjc.  G. 
C  P.,  sec.  549;  (Ner.)  Gutting's 
Gomp.  Laws  1900,  sec.  3229;  (N. 
B.)  Bey.  Godes  1905,  see.  6951;  (Tex.) 
Sables'  QiT.  Stats.  1897,  art.  203; 
(Or.)  B.  ft  C.  Godes,  sec.  308;  Lord's 
Oregon  Laws,  see.  307;  (Wash.)  R 
ft  B.  Codes,  see.  1832;  (Idaho)  Bey. 
Codes,  see.  4314;  (Mont.)  Bey.  Godes 


1907,  sec.  6673;  (8.  D.)  Gomp.  Laws 
1910,  sees.  214-223;  (Okl.)  Gomp. 
Laws  1909,  sec.  6292;  (Wjo.)  Gomp. 
Stats.  1910,  sec.  6325;  (Utah)  Gomp. 
Laws  1910,  sec.  3074;  (Neb.)  Gob' 
bey's  Ann.  Stats.  1909,  sec.  1885. 

Idaho.— Furj   y.    White,    2    Idaho, 
662,  23  Pac.  535. 

Utab. — ^Bemington    y.    Weber,    IJ 
Utah,  181,  39  Pac.  822. 


§  2545.   Attaching  Creditor  must  First  Pay  Off  Mortgage. 

Mortgaged  personal  property  may  be  taken  under  an  attachmenf 
issued  at  a  suit  of  a  creditor  of  the  mortgagor,  but  before  the  prop- 
erty is  so  taken  the  officer  must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt,  and  interest,  or  must  deposit  the 
amount  thereof  with  the  county  clerk  or  the  treasurer,  payable  to 
the  order  of  the  mortgagee.  When  the  property  thus  taken  is  sold 
Tmder  process,  the  officer  must  apply  the  proceeds  of  the  sale  as  fol- 
lows: First,  to  the  repayment  of  the  debt  to  the  mortgagee  with  th< 
interest  from  the  date  of  such  payment;  and,  second,  the  balance^ 
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if  any,  in  like  manner  as  the  proceeds  of  a  sale  under  execution  are 
applied  in  other  cases.^ 

1  Wood   T.    Franks,    56    Gal.    217,  57,  59,  7  Pae.  47;  Irwin  t.  McDowell, 

218;   Berson  ▼.  Nunan,  63  Gal.  550,  91  Gal.  119,  121,  27  Pac.  601.     See, 

551;  Wood  v.  Franks,  67  Gal.  3i2,  96,  also,  Kerr's  C^e.  G.  a  P.,  sec.  541. 
7  Paa.  59;  Mehezin  t.  Oaks,  67  GaL 
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§§  2546, 2547 


AETIC5LE  X. 

SALE  OF  ATTACHED  PBOPBBTT. 

§  8546.  Sale  of  attached  property. 

f  2547.  Sale  of  perishable  propertj. 

S  2548.  Perishable  propertj,  what  is. 

S  2549.  Notice  of  application — Sale  before  judgment — Form. 

S  2550.  Aifidarit — Sale  of  attached  propertj — Foxln. 

i  2551.  Order  of  sale  to  subserve  the  interest  of  parties — IX>cket  order — Form. 

§  2546.    Sale  of  Attached  Property. 

Whenever  property  has  been  taken  by  an  o£Seer  under  a  writ  of 
attachment,  and  it  is  made  to  appear  satisfactorily  to  the  justice 
that  the  interest  of  the  parties  to  the  action  will  be  subserved  by  a 
sale  thereof,  the  justice  may  order  such  property  to  be  sold  in  the 
same  manner  as  property  is  sold  under  an  execution,  and  the  pro- 
ceeds to  be  deposited  in  the  court  to  abide  the  judgn^cient  of  the  ac- 
tion. Such  order  can  be  made  only  upon  notice  to  the  adverse 
party  or  his  attorney,  in  case  such  party  has  been  personally  served 
with  a  sunmons  in  the  action.^ 


1  (Cal.)  Kerr's  Cyc  C.  C.  P.,  sec. 
548;   (Not.)   Cutting's  Gomp.  Laws 

1900,  sec.  3230;   (Ariz.)  Bev.  Stats. 

1901,  sec.  350;  (N.  D.)  Bey.  CJodes 
1905,  sec.  6955;  (Tex.)  Bayles'  Civ. 
Stats.,  see.  1897,  arts.  206-208;  (Or.) 
B.  &  C.  Codes,  sec.  308;  Lord's 
Or.  Laws,  sec.  307;  (Wash.)  B.  ft  B. 
Codes,  sees.  1840,  1841;  (Idaho)  Bev. 
Codes,     sec.     4315;      (Mont.)     Bev. 


Codes  1907,  sees.  6670,  6671;  (Utah) 
Comp.  Laws  1907,  sec.  3079;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5324;  Wither- 
spoon  y.  Cross,  135  CaL  96,  99,  67 
Pac.  18. 

Mantana.  —  Perishable  property, 
how  sold:  Cowell  y.  May,  26  Mont. 
168,  66  Pac.  845;  Michener  y.  Fran- 
shaw,  33  Mont.  112,  81  Pac.  954. 


§  2547.    Sale  of  Perishable  Property. 

If  any  of  the  property  attached  be  perishable,  the  sheriff  or  con- 
stable must  sell  the  same  in  the  manner  in  which  such  property  is 
sold  on  execution.  The  proceeds,  and  other  property  attached  by 
bim,  must  be  retained  by  him  to  answer  any  judgment  that  may  be 
recovered  in  the  action,  unless  sooner  subjected  to  execution  upon 
another  judgment  recovered  previous  to  the  issuing  of  the  attach- 
ment.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  1900,  sec.  3228;  (N.  D.)  Bey.  Codes 
M7;   (Nev.)    Cutting's   Comp.   Laws      1905,  sec.   695;    (Tex.)   Saylea'   Ciy. 
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Statf.  1897,  art.  205;   (Or.)  B.  &  C.  sees.    6306-6295;     (Neb.)     Cobbey's 

Codes,   see.   305;    Lord's   Or.   Laws,  Ann.  Stats.  1909,  see.  1873;    (Kan.) 

sec.   304;    (Idaho)    Bev.   Codes,  see.  Dassler's  Gen.  Stats.  1909,  see.  6396. 

4312;  (Mont.)  Bev.  Codes  1907,  see.  See  Witherspoon  ▼.  Cross,  135  Cal.  96, 

6670;  (S.  D.)  Comp.  Laws  1910,  see.  98,  99,  67  Pae.  18. 

213;    (Utah)   Comp.  Laws  1907,  see.  Idaho.— Work  Bros.  v.   Kinney,   5 

3078 ;     ( Wyo.)     Comp.    Stats.    1910,  i^aho,  716,  51  Pae.  745. 
sec.  5324;    (Okl.)   Comp.  Laws  1909, 

§  2648.    Perishable  Property,  What  is. 

Perishable   property   means   property   subject  to   speedy   and 
natural  decay .^ 

1  Kerr's  Cje.  0.  C.  P.,  see.  547.    See  Witherspoon  y.  Cross,  135  Cal.  96,  98, 
99,  67  Pae.  18. 


§  2549.    Notice  of  Application— Sale  Before  Judgment— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  on ,  the day  of 

,  A.  D.  19 ,  at  the  courtroom  of  said  court,  in 

said  township,  the  plaintiff  herein  will  move  the  court  for  an 

order  to  sell  all  the  ^ attached  in  this  proceeding.    The 

said  motion  will  be  based  upon  the  affidavit  of  the  plaintiff 
herein,  a  copy  of  which  is  served  herewith,  and  all  the  records 
and  files  in  said  action,  and  upon  the  ground  that  the  best  inter- 
ests of  the  parties  to  this  action  will  be  subserved  by  said  sale. 


Attorneys  for  Plaintiff. 

To , 

Attorney  for  Defendant. 


§  2560.    Affidavit— Sale  of  Attached  Property- Form. 

[Title  of  Court  and  Cause.] 

,  the  plaintiff  in  the  above-entitled  action,  being  duly 

sworn,  says  that  an  attachment  against  the  property  of  defend- 
ant has  been  issued  in  this  case,  and  summons  has  been  served  on 
defendant  and  returned;  that  by  authority  thereof,  the  con- 
stable of  said  township  has  seized  a  lot  of  mining  stock  belonging 
to  defendant,  as  follows  [description]  ;  that  the  present  market 
price  of  said  stock  is  ten  dollars  per  share;  that,  as  affiant  is 
informed  and  believes,  an  assessment  of  five  dollars  per  share 
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is  about  to  be  levied  on  said  stock ;  that  said  information  was 
given  affiant  by  ,  tie  president  of  the  corporation  is- 
suing said  stock ;  that  affiant  is  informed  and  believes,  and  there- 
fore avers,  that  said  assessment,  when  levied,  will  greatly  depress 
the  value  of  said  stock,  and  therefore  the  interests  of  the  parties 
to  this  action  will  be  subserved  by  a  sale  of  said  stock  before 
judement  and  execution — wherefore  affiant  prays  for  an  order 
directing  the  said  constable  to  sell  all  said  stock  in  the  manner 
provided  by  law,  and  to  deposit  the  proceeds  thereof  in  this 
court  to  abide  the  results  of  this  action. 
[Sworn  to.] 

§  2551.    Order  of  Sale  to  Subserve  the  Interest  of  Parties — 
Docket  Order— Form. 

[Title  of  Court  and  Cause.] 

It  is  ordered  that  the  constable  who  served  the  writ  of  attach- 
ment herein  forthwith  proceed  to  sell  all  of  said  property  in  the 
manner  provided  by  law  for  the  sale  of  similar  property  on  exe- 
cution, and  to  deposit  the  proceeds  of  said  sale  in  this  court,  to 
abide  the  judgment  in  this  action* 
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AETICLE  XI, 

MEN  OP  ATTACHMENT. 

i  2552.  Attae]im«iit  lien,  depends  upon  what. 

§  2553.  Merging  of  attachment  and  judgment  lien  in  personal  property* 

S  2554.  Merging  of  attachment  and  judgment  lien  in  real  proper^. 

S  2555.  Effect  of  judgment. 

S  2556.  Colorado — Property  subject  to   attachment 

9  2557.  Colorado — ^Writ  first  levied  acquires  jurisdiction — Transfer  of  causes. 

§  2558.  Colorado — Insolvent  defendant — Debts  not  due— Creditors  pro -rate — 

Transfer  of  causes. 

§  2559.  Colorado — Intervention  hj  creditors — Afiidavit. 

§  2560.  Writ  of  attachment — Form. 

§  2561.  Oregon — ^Writ  of  attachment — Form. 

§  2562.  Notice   of   attachment — County   recorder — Form. 

§  2563.  Direction  to  attach  property  in  name  of  third  party — ^Fonn. 

§  2564.  Notice  of  attachment — Garnishment — Form. 

§  2565.  Inventory  of  attached  property — Form. 

§  2566.  Notice  of  attachment — Stocks,  etc. — Form. 

§  2567.  Notice  of  attachment  to  occupant — Form. 

§  2568.  Instructions  to  attach  personal  property — Form. 

§  2569.  Attorney's  directions  to  sheriff — ^Form. 

§  2552.   Attachment  Lien,  Depends  upon  What. 

A  lien  of  an  attaching  creditor  does  not  depend  upon  the  return 
of  the  oflScer,  but  upon  the  levy  made  by  him,  and  if  he  has  made 
the  proper  levy,  and  fails  to  make  a  proper,  or  any  return,  the 
party  in  whose  favor  the  writ  is  issued  cannot  be  deprived  of  his 
rights  under  the  same,  but  may,  by  other  evidence,  show  that  a 
valid  levy  was  made.  This  is  also  true  of  a  purchaser  under  an 
execution,  whose  title  depends  upon  the  validity  of  the  attach- 
ment levy.* 

1  Brusie  v.  Gates,  80  Cal.  462,  469,  22  Pac.  284.  See,  also,  Kerr's  Cyc.  C. 
C.  P.,  sec.  542. 

§  2563.    Merging  of  Attachment  and  Judgment  Lien  in  Personal 
Property. 

The  lien  of  attachment  against  personal  property,  after  judg- 
ment and  the  issuance  of  the  execution,- merges  in  the  lien  of  the 
execution,  in  the  same  manner  that  the  attachment  lien  upon  the 
real  property  merges  in  the  lien  of  judgment.^ 

1  Speelman  y.  Chaffee,  5  Colo.  247,  256.  See,  also,  Kerr's  Cyc.  C.  C.  P., 
see.  537. 
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§  2651  Merging  of  Attaehment  and  Judgment  Lien  in  Beal 
Property* 

When  a  judgment  is  rendered  and  becomes  a  lien  upon  the  prox>- 
erty  attached  the  lien  of  attachment  becomes  merged  in  that  of 
the  judgment,  and  the  only  effect  thereafter  of  the  attachment  lien 
upon  the  property  is  to  preserve  the  priority  thereby  acquired,  and 
this  priority  is  maintained  and  enforced  upon  the  judgment.  The 
attachment  lien,  as  to  its  amount,  depends  upon  the  ex  parte  state- 
ment of  the  plaintiff,  while  that  of  the  judgment  is  certain.^ 

1  Bagley  v.  Ward,  37  Cal.  121, 131,  34,  13  Pac.  73;  Tilton  ▼.  Cofleld,  2 

99  Am.  Dec  256;  Scrivener  y.  Dietz,  Colo.  392,  401;  Speelman  ▼.  Chaffee, 

68  CaL  1,  4,  8  Plac.  609;  Anderson  v.  5  Colo.  247,  265.    See,  also,  Kerr'i 

6off,  72  Cal.  65,  71,  1  Am.  St.  Bep.  Cjc  C.  C.  P.,  sec.  537. 

§  2656.    Effect  of  Judgment. 

A  judgment  does  not  operate  so  as  to  release  or  obliterate  an  at- 
tachment Uen.  The  property  attached  is  still,  in  contemplation  of 
law,  in  the  hands  of  the  officer,  subject  to  a  lien.  An  attachment 
lien  still  exists  so  as  to  confer  priority  upon  the  lien  of  the  judg- 
ment. This  result  is  attained  in  an  indirect  way  by  applying  the 
doctrine  of  relation  to  the  series  of  acts  necessary  to  be  done  to 
transfer  the  title  to  the  property  attached.  The  property  is  sold 
under  final  process  issued  on  a  judgment,  but  the  deed  made  to  the 
purchaser  at  sale,  as  the  last  of  the  series  of  acts,  takes  effect  from 
the  date  of  the  IcTy  of  the  attachment  as  the  first  of  the  series  of 
acts,  and  perfects  the  title  to  the  property  from  the  day  it  was 
taken  by  the  officer  for  the  satisfaction  of  the  judgment.^ 

1  Porter  V.  Pico,  55  CaL  165,  173.    See,  also,  Kerr's  Cyc.  C.  0.  P.,  sec.  537. 

I  2556.   Colorado — ^Property  Subject  to  Attachment. 

The  rights,  shares  and  interest  which  the  defendant  may  have 
in  any  corporation,  joint  stock  company  or  partnership,  together 
with  the  interests  and  profits  thereon,  as  well  as  all  debts  due  the 
defendant  from  any  person,  shall  be  subject  to  be  taken  by  virtue 
of  the  writ  of  attachment,  and  if  judgment  be  recovered  may  be 
sold  to  satisfy  the  judgment  and  execution.^ 

^  (Colo.)  Bey.  Stats.  1908,  sac.  3777. 

§  2557.   Colorado— Writ  First  Levied  Acquires  Jurisdiction- 
Transfer  of  Causes. 

Whenever  several  attachment  writs  issue  from  different  jus- 
tices' courts  against  the  same  property  of  the  defendant,  the  court 
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whose  writ  is  first  levied  upon  the  property  of  the  defendant  is 
deemed  to  have  acquired  jurisdiction  of  the  property  attached, 
and  upon  application  all  attachment  proceedings  pending  against 
such  defendant  and  property  in  any  other  justice's  court  must  be 
transferred  to  the  court  having  so  acquired  jurisdiction,  where 
such  actions  are  proceeded  with  in  the  same  manner  as  though 
they  were  originally  brought  in  the  court  to  which  they  are  so 
removed.  And  failure  to  transfer  such  causes  within  twenty 
days  after  the  levy  of  the  first  attachment  writ  debars  the  party 
so  failing  of  the  right  to  pro-rate  with  the  party  first  attaching. 
If,  however,  it  appears  that  an  attachment  against  such  property, 
in  any  suit  against  the  same  defendant  has  been  issued  in  any 
court  of  record,  then  the  justice  must  certify  such  cause  to  such 
court  of  record,  where  the  same  must  be  proceeded  with  as  though 
the  same  had  been  originally  brought  in  said  court  of  record ;  and 
whenever  the  claim  of  an  intervener  subsequent  attaching  creditor 
shall  exceed  the  jurisdiction  of  the  justice's  court  exclusive  of 
costs,  it  is  the  duty  of  such  justice  of  the  peace  to  forthwith  cer- 
tify all  such  attachment  suits  and  transmit  all  papers  issued  or 
filed  in  the  same,  to  the  county  court  of  such  county,  and  here- 
after the  oases  must  proceed  in  the  same  manner  as  if  they  had 
originally  been  begun  in  such  county  court.  In  all  cases  in  which 
issues  are  joined  upon  the  several  attaching  claims,  separate  trials 
must  be  had  thereon ;  but  in  default  of  an  issue  therein,  each  cred- 
itor must  make  a  proof  of  his  claim  to  the  satisfaction  of  the  jus- 
tice before  judgment  shall  be  rendered  therein.^ 

1  (Colo.)  Bev.  fitats.  1908,  sec.  3774, 

§  25S8.  Oolorado — ^Insolvent  Defendant — ^Debts  not  Due — Cred- 
itors Pro-rate — Transfer  of  Causes. 
Whenever  it  satisfactorily  appears  to  the  justice  of  the  peace 
first  acquiring  jurisdiction  that  levies  of  writs  of  attachment  have 
been  made  upon  property  of  the  defendant  sufficient  to  render  the 
defendant  in  such  suits  insolvent,  the  justice  must,  upon  applica- 
tion of  any  creditor  whose  claim  is  not  yet  due,  order  that  writs 
of  attachment  may  issue  upon  undue  claim  or  demand,  in  order 
that  such  attaching  creditor  may  pro-rate  upon  the  attached  prop- 
erty and  the  proceeds  thereof.  In  all  such  cases  where  judgment 
is  rendered  in  such  suits  there  shall  be  a  rebatement  of  interest 
if  any.    And  in  all  cases   where   attaching   creditors  have  com- 
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menced  suits  in  different  courts  of  justices  of  the  peace,  and  differ- 
ent property  has  been  levied  upon  in  such  suits,  and  the  property 
attached  in  such  different  suits  consists  of  all  of  the  debtor's  prop- 
erty, or  a  sufficient  amount  thereof  to  render  him  insolvent,  any 
attaching  creditor  may,  upon  affidavit  of  such  insolvency,  make 
application  to  said  several  justices  of  the  peace  at  any  time  before 
judgment  in  the  first  attachment  suit  instituted  to  transfer  all 
such  cases  to  the  justice  of  the  peace  first  having  acquired  juris- 
diction of  any  of  defendant's  property,  and  such  justices  must 
immediately  transmit  all  such  cases  to  such  court  first  having 
acquired  jurisdiction,  and  the  property  attached  in  the  said  sev- 
eral justices'  court  must  be  turned  over  to  the  officer  having  in 
custody  the  pro^rty  of  defendant  in  such  court  having  first  ac- 
quired jurisdiction,  and  thereupon  the  said  justice  must  proceed 
with  all  such  cases  as  though  the  same  were  originally  commenced 
in  his  court,  and  the  proceeds  of  all  the  property,  after  paying 
the  costs  of  the  several  suits,  must  be  pro-rated,  between  all  of 
the  judgment  creditors  in  proportion  to  the  amount  of  their  re- 
spective judgments.^ 
i  (Colo.)  Bev.  8tat8. 1908,  sec.  3775. 


§  25S9.   Colorado — ^Intervention  by 

When  an  attachment  has  been  issued  and  a  levy  made  there- 
under^ or  garnishment  process  served,  the  justice  of  the  peace 
mnjst,  upon  the  return  day  of  the  summons  in  said  action,  which 
must  not  be  less  than  five  nor  more  than  ten  days  from  the  issuing 
thereof,  continue  the  hearing  in  said  cause  for  twenty  days ;  and 
any  creditor  of  the  defendant,  upon  making  and  filing,  before  the 
expiration  of  said  twenty  days,  an  affidavit,  and  undertaking,  as 
required  of  the  plaintiff,  together  with  a  copy  of  his  claim  or  de- 
mand against  the  defendant,  shall  be  made  a  party  plaintiff  in 
such  action,  and  may  have  like  remedies  against  the  defendant  to 
secure  his  claim  or  demand  as  are  given  to  the  original  plaintiff.^ 

1  (Colo.)  Bov.  Stats.  1908,  sec.  3771.  * 


§  2660.    Writ  of  Attachment— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California,  to  the  Constable  of  Said 
Township,  Greeting: 
You  are  hereby  commanded  to  attach  and  safely  keep  all  the 
property  of  the   above-named   defendant,   in  the   above-entitled 
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county,  not  exempt  from  execution,  or  sufficient  thereof  to  satisfy 
the  plaintiff's  demand,  to  wit: 

On^e  hundred  twenty-five  ($125)  dollars,  with  interest  and 
costs.  If  said  defendant  gives  security,  by  the  undertaking  of 
at  least  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand,  interest  and  cosits,  you  will  take  such  undertaking, 
and  release  said  attachment. 

Make  due  return  hereof. 

Given  under  my  hand  and  dated  at  the  County  of  Napa,  the 
23d  day  of  June,  A.  D.  1906. 

J.  M., 
CTustice  of  the  Peace. 

§  2661.    Oregon— Writ  of  Attachment— FomL 

Justice's  Court  for  the  Precinct  of • 


State  of  Oregon, 
County  of 


A B 

V. 

C D 


Civil  Action  for  the  Recovery  of  Money. 

To  the  Sheriff  of  Such  County  or  Any  Constable  of  Any  Precinct 
Therein, — Qreeting : 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded, 
that  of  the  personal  property  within  your  county  or  precinct 

of  the  above-named  defendant, ,  excepting  such  as  the 

law  exempts,  you  attach  and  safely  keep  as  by  law  directed  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  demand  of  the 

above-named  plaintiff,  namely,  the  sum  of  dollars,  to- 

f^ether  with  the  costs  and  expenses  of  the  action;  and  of  this 
writ  make  legal  service  and  due  return  to  me. 

Given  under  my  hand,  etc. 

§  2562.   Notice  of  Attachment — County  Recorder— Form. 

[Title  of  Court  and  Cause.] 

To ,  County  Recorder. 

You  will  please  take  notice  that  the  following  described  land 
and  improvements  [description],  and  any  interest  of  said  defend- 
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ant  therem,  held  by  or  standing  of  record  in  the  office  of  the 

county  recorder   of   the    county   of in   the   name    of 

y  are  attached  in  the  above-entitled  action. 

Witness  my  hand,  etc.  [and  dated]. 

§  2563.   Direction  to  Attach  Property  in  Name  of  Third  Party- 
Form. 

• 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Constable  of  the  Second  Township  in  and  for 
the  County  of  San  Mateo,  State  of  California: 
Ton  are  hereby  directed  by  virtue  of  the  accompanying  writ 
of  attachment  issued  out  of  the  justice's  court  in  the  above- 
entitled  cause  to  levy  said  writ  of  attachment  upon  the  follow- 
ing described  real  property  lying,  situate  and  being  in  the  said 
connty  of  San  Mateo  and  standing  of  record  in  the  office  of 
the  recorder  of  the  said  county  of  San  Mateo  in  the  name  of 
P.  C,  the  defendant  herein,  which  said  property  is  more  fully  and 
particularly  described  as  follows,  to  wit:  [Insert  description.] 

M.  &  P.,. 
Attorneys  for  Plaintiff. 

§  2661   Notice  of  Attachment — Gtamishment— Form. 

[Title  of  Court  and  Cause.] 
To ,  Esq. 

Tou  will  please  take  notice  that  all  the  moneys,  goods,  credits, 
effects,  debts  due  and  owing,  and  all  other  personal  property 
in  your  possession  or  under  your  control  belonging  to  the  de- 
fendant named  in  the  writ,  of  which  the  annexed  is  a  copy  [or 
to  either  of  them] ,  are  attached  by  virtue  of  said  writ,  and  you 
are  hereby  notified  not  to  pay  over  or  transfer  the  same  to  any- 
one but  myself. 

Please  furnish  statement. 

,  Constable. 

§  2666.  Inventory  of  Attached  Property— Form. 

[Title  of  Court  and  Cause.] 

I  hereby  certify  that,  under  the  authority  of  the  writ  of  attach- 
laent  herein,  I  attached  and  took  into  my  possession  the  following 
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des<;ribed  property,  which  was  by  the  plaintiff  pointed  out  to  me 
as  the  property  of  defendant,  viz. :  [Here  describe  property.] 
[Date.] 


Constable. 

§  2566.   Notice  of  Attachment— Stocks,  etc.— Form. 

[Title  of  Court  and  Cause.] 

To ,  President R.  R.  Co. 

By  virtue  of  an  attachment  issued  out  of  the  justice's  court  of 
the  said  city  and  county,  and  to  me  directed  against  above  defend- 
ant, I  attach  all  moneys,  effects  and  credits  in  your  hands  or  under 
your  control,  belonging  to  above  defendant,  also  all  the  stocks  or 

shares  or  interest  in  stock  or  shares  of  the corporation, 

belonging  to  the  said  defendant  is  attached  in  pursuance  of  said 
writ;  and  you  are  hereby  notified  not  to  transfer,  pay  over,  or 
deliver  the  same  to  anyone  but  myself. 

Please  make  a  statement. 

[Date.] 


Constable. 

§  2667.   Notice  of  Attachment  to  Occupant— Form. 

[Title  of  Court  and  Cause.] 

To [or  to  the  county  recorder] . 

You  will  please  take  notice  that  the  following  described  land 
and  improvements  [description]  have  been  by  me  this  day  at- 
tached in  the  above-entitled  action. 

Witness  my  hand,  etc.  [and  dated]. 

§  2568.    Instructions  to  Attach  Personal  Property— Form. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Constable  of  the  Second  Township  in  and  for 
the  County  of  San  Mateo,  State  of  California: 
You  are  hereby  directed  by  virtue  of  the  accompanying  writ 
of  attachment  issued  out  of  the  justice's  court  in  the  above- 
entitled  cause  to  levy  said  writ  of  attachment  and  safely  keep 
the  following  described  personal  chattels  which  you  will  find  in 
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the  following  location :  [Insert  description  of  property  and  locate 
property  in  the  said  connty  of  San  Mateo.] 

K.  M.  &  P., 
Attorneys  for  Plaintiff. 

§  2509.   Attorney's  Directions  to  Sheriff— Form. 

[Title  of  Conrt  and  Cause.] 

To ,  Constable, Street,  Township  ^ — . 


By  anthority  of  the  writ  of  attachment  issued  in  the  above- 
entitled  action,  you  will  please  attach  and  safely  keep  all  the  fol- 
lowing described  property  [description] ;  and  you  are  hereby 
notified  that  has  in  his  possession  the  following  de- 
scribed property  belonging  to  defendant  [description]. 

lYours  respectfully, 


Attorneys  for  Plaintiff. 
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§  2570.   Debts,  Attachment  of. 
Debts  due  to  a  defendant  are  attachable  by  garnishment.^ 


1  Deering  ft  Co.  v.  Bichardson-Kim- 
ball  Co.,  109  Cal.  73,  84,  41  Pac.  801 ; 
Gow  V.  MarshaU,  90  CaL  565,  568,  27 
Pac.  422.  See,  also,  (Cal.)  Kerr's  Cyc. 
C.  C.  P.,  sec.  541;  (N.  D.)  Bev.  Codes 
1905,  sec.  6948;  (Tex.)  Sayles'  Civ. 
Stats.  1897,  arts.  200,  201;  (Or.)  B.  ft 
C.  Codes,  sec.  300;  Lord's  Or.  Laws, 
sec.  299;  (Wash.)  B.  ft  B.  Codes,  sec. 


1839;  (Idaho)  Bev.  Codes,  sec.  4306 
(Mont.)  Bev.  Codes  1907,  sec.  6661 
(S.  D.)  Comp.  Laws  1910,  sec.  217 
(Utah)  Comp.  Stats.  1910,  sec.  3073 
(Wyo.)  Comp.  Stats.  1910,  sec.  5318 
(Okl.)  Comp.  Laws  1909>  sec.  6291 
(Neb.)  Cobbey's  Ann.  Stats.  1909 
sec.  1874;  (Kan.)  Dassler's  Qen 
Stats.  1909,  sec  6397. 


§  2571.    Debt,  What  ia. 

Any  kind  of  an  obligation  of  one  man  to  pay  money  to  another 
is  a  debt.  A  debt  sig^nifies  what  one  owes.  There  is  always  some 
obligation  that  it  should  be  paid;  but  the  manner  in  which  it  is 
to  be  paid  or  means  of  coercing  payment  do  not  enter  into  the 
definition.^ 

1  Dunsmoor  t.  Fnrstenfeldt,  88  Pac.  518,  12  L.  E.  A.  508.  See,  also, 
Cal.  522,  526,  22  Am.  St.  Bep.  331,  26      Kerr's  Cyc.  C.  C.  P.,  sec.  544. 
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§2672.    Term ''Debt'' IndndM  What. 

The  term  ''debt"  as  used  in  the  law  of  ^mishment  indndea 
only  legal  debts,  and  not  mere  equity  claims.^ 

1  Haasie  t.  God  Is  With  Us  Con-      325,    326,    35    Pac.    896.    See,    abo^ 
gn^Uon,  35  Cal.  378,  385,  386;  Be-      Kerr'a  Cjc.  C.  G.  P.^  sec.  544. 
dondo  B.  Go.  t.  Brewer,  101  Oal.  322, 

§  2573.    Who  may  be  aamished— Liability. 

All  persons  having  in  their  possession,  or  under  their  control, 
any  credits  or  other  personal  property  belonging  to  the  defendant, 
or  owing  any  debts  to  the  defendant  at  the  time  of  service  upon 
them  of  a  copy  of  the  writ  and  notice,  as  provided  in  the  Code  of 
Civil  Procedure,  shall  be,  unless  such  property  be  delivered  up  or 
transferred,  or  such  debts  be  paid  to  the  sheriff,  liable  to  the  plain- 
tiff for  the  amount  of  such  credits,  property,  or  debts,  until  the 
attachment  be  discharged,  or  any  judgment  recovered  by  him  be 
satisfied.* 

1  See  Kerr's  Cyc.  C.  G.  P.,  sec.  644. 


§  2574.    Oamishment^  Lien  of. 

The  lien  of  garnishment  is  not  converted  into  a  lien  under  the 
final  process  until  the  execution  on  the  judgment  has  been  actually 
levied,  or,  if  the  money  has  been  paid  to  the  constable  by  the  gar- 
nishee, until  the  execution  has  been  placed  in  the  hands  of  the  con- 
stable.* 

1  Howe  V.  Union  Ins.  Go.,  42  Gal.  628,  632-634.  Bee,  also,  Kerr's  Gyo.  G. 
C.  P^  sec.  637. 

§  2676.    Judgments^  Attached  by  Oamishments. 

Judgments  cannot  be  seized  as  property  capable  of  manual  de- 
livery. The  only  manner  in  which  a  judgment  can  be  attached  is 
^  garnishment  of  the  judgment  debtor.* 

1  McBride  v.  Fallon,  65  Gal.  301,  131  Oal.  86,  89,  63  Pac.  153.    See 

303,  4  Pac.  17;  Dorev.  Dougherty,  72  Pore  v.  Manlove,   18  Cal.  437,  438. 

Cal.  232,  234,  235,  1  Am.  St.  Bep.  See,  also,  Kerr's  Cyc.  G.  G.  P.,  sec 

^8,  13  Pac.  621;  Hoxie  v.  Bryant,  641. 

§  2576.   Judgment  not  Subject  to  Sale. 

A  judgment  debt  may  be  attached  by  garnishment,  but  the  judg- 
ment itself  is  not  subject  to  a  direct  attachment  or  to  sale.^ 
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1  Kerr's  Cyc.   C.  C.  P.,  sec.   541;  Blake,  77  Cal.  646,  654,  655,  18  Pac. 

McBride    v.    Fallon,    65    Cal.    301,  150,  20  Pac.  417;  Hoxie  ▼.  Bryant, 

303,  4  Pac.   17;   Dore  v.  Dougherty,  131   Cal.   85,   89,   63   Pac.   153.     See 

72    Cal.   232,    234,   235,    1    Am.    St.  Ad«ms  v.  Haokett,  7  Cal.  187,  206; 

Bep.   48,    13   Pac.    621;    Latham   v.  Crandall  t.  Blen,  13  Cal.  15,  22-24. 

§  2677.   Attachment  of  Debts  Secured  by  Mortgage. 

Debts  secured  by  mortgages  may  be  attached  by  garnishment, 
and  in  no  other  way.^ 

1  McGurren  y.  Garrity,  68  Cal.  566,  568,  9  Pac.  839.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  544. 

§  2578.    Attachment  of  Bank  Accounts. 

Where  checks  are  drawn  by  a  judgment  debtor  on  a  deposit  in 
the  bank  in  favor  of  different  persons  before  garnishment  of  such 
funds  under  an  execution,  and  the  checks  are  presented  for  pay- 
ment after  garnishment,  and  payment  refused,  the  trial  court  has 
no  power  to  direct  the  bank  to  pay  the  holders  of  the  checks  the 
amounts  for  which  drawn.  This  rests  upon  the  principle  that  a 
check  is  not  an  assignment  of  the  fund  drawn  against,  as  against 
an  execution  levied  prior  to  the  presentation  thereof,  and  will  not, 
before  acceptance,  implied  or  express,  support  an  action  by  the 
holder  against  the  bank  holding  the  deposit.^ 

1  Donohoe-KeUy  Banking  Co.  t.  Am.  St.  Bep.  28,  71  Pac.  93;  Kerr's 
Southern  Pac.  Co.,  138  Cal.  193,  94      Qyc.  C.  C.  P.,  sec.  688. 

§  2679.    Credits  of  Defendants  Attachable  by  Garnishment. 

The  credits  of  a  defendant  in  possession  of  another  are  attach- 
able by  garnishment.* 

1  Davis  V.  Mitchell,  34  Cal.  81,  88;  ^^^J  Snelson  y.  Harris,  14  Utah,  496, 

Bobinson  v.  Tevis,  38  Cal.  611,  614;  ^^  Pac.  480. 

Gow  V.  Marshall,  90  Cal.  565,  568,  27  North  Dakota.— Searl  t.  Shanks,  9 

Pac.  422 ;  Deering  &  Co.  v.  Richard-  N.  D.  204,  82  N.  W.  734. 

Bon-Kimball  Co.,  109  Cal.  73,  84,  41  South  Dakota.— Black  Hills  Co.  v. 

Pac.  801.    See,  also,  Kerr's  Cyc.  C.  Mitchell,  11  S.  D.  615,  79  N.  W.  999; 

C.  P.,  sec.  541.  Wallace  v.  Singer  Mfg.  Co.,  12  S.  D. 

Utah.— SneU  v.  Crowe,  3  Utah,  26,  ^^®'  ^^  ^-  ^-  ^^• 

6    Pac.    522;    Losee  v.  McCarty,   5  Nebraska.— Bullard  ▼.  Chaffee,  61 

Utah,  528,   17   Pac.  452;   Weaver  v.  Neb.  83,  84  N.  W.  604,  51  L.  B.  A.  715. 

Pickard,  7  Utah,  296,  26  Pac.  581;  Idaho.— Lindenthal     v.     Burke,     2 

Goddard  v.  Parsons,  12  Utah,  376,  42  Idaho,  571,  21  Pac.  419;  Simpson  ▼. 

Pac.    1134;    Van    Cott  ▼.   Pratt,   11  Bemington,  6  Idaho,  6fl,  59  Pac.  360; 

Utah,  209,  39  Pac.  827;  Chamberlain  Van  Ness  ▼.  McLcod,  3  Idaho,  439, 

7.  Watters,    10   Utah,   298,   37   Pac  31  Pac.  798. 
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§  2680.   Interest  of  Pledgee  Attachable. 

A  pledgee  in  whose  name  pledged  stock  stands  on  the  books  of  a 
corporation  has  an  attachable  interest  therein.^ 

1  Strout  ▼.  Natoma  W.  &  M.  Co.,  9  Gal.  78,  80.  See,  also,  Kerr's  Cjc.  C. 
C.  P.,  lee.  541. 

§  2581.  Promissory  Notes  and  Other  Evidence  of  Indebtedness. 
A  promissory  note  and  other  evidences  of  indebtedness  in  the 
bands  of  a  third  person,  but  belonging  to  the  defendant,  may  be 
attached  by  garnishment.  They  are  '* credits,"  and  can  be  deliv- 
ered up  or  transferred  to  the  sheriff.  The  Hen  attaches  not  only 
to  the  note  or  other  evidence  of  debt,  but  also  to  any  money  col- 
lected thereon  by  the  garnishee.^ 

1  Gow  T.   ManhaU,   90   CaL    565,      84,  41    Pae.    801.    See,  alao,  Kerr's 
S67,  27  Pbe.  422;  Deering  &  Go.  t.      Cjt,  0.  0.  P.,  see.  541. 
BUbardson-Kimban  Co.,  109  GaL  78, 

§  2582.   Bank  Ghecks. 

A  check  on  the  bank,  dra^m  and  delivered  prior  to  the  date  of 
garnishment  of  the  deposit  on  which  it  is  drawn,  but  which  is  not 
presented  nor  accepted  prior  to  such  levy,  will  not  defeat  such 
attachment.  An  ordinary  check  drawn  upon  the  bank  for  a  part 
of  the  fund  deposited  therein  to  the  credit  of  the  maker  of  the 
eheck  does  not  operate  as  an  assignment  of  the  fund  pro  tanto 
prior  to  the  presentation  and  acceptance  of  the  check.^ 

1  Bonohoe-Kellj  B.   Co.   ▼.   South-  Codes,  see.  1811;  (Idaho)  Bev.  Codes, 

era  Pae.  B.  Co.,  183,  185,  193,  94  Am.  sec.  4310k;   (Mont.)  Ber.  Codes  1907, 

Si  Bep.  28,  71  Pae.  93.     See,  also,  see.     6667;      (Utah)      Comp.     Laws 

(CaL)  Kerr's  Cyc.  C.  C.  P.,  sec.  544;  1907,     sec     3075;      (Wyo.)      Comp. 

(NeT.)   Cutting's   Comp.  Laws   1900,  Stats.  1910,  sec.  5321;    (Okl.)   Comp. 

•ec.  3225;   (N.  D.)   Bev.  Stats.  1901,  Laws,  1909,  sec.  6304;    (Neb.)    Cob- 

Mc  8401;   (Tex.)   Sayles'  Civ.  State.  bey's   Ann.   Stats.    1909,   sees.    1874- 

1897,  arts.  217-254;    (Or.)    B.  ft  C.  1881;    (Kan.)    Dassler's    Gen.    Stats. 

Codes,    sees.     302-304;     Lord's     Or.  1909,  sees.  6397,  6398  6402,  6405. 
LawB,    sec.    303;     (Wash.)   B.  ft  B. 

§  2583.    Instructions  to  Oamisb  Moneys  and  Debts — ^Form. 

[Title  of  Gonrt  and  Cause.] 

To  the  Honorable  Constable  of  Brooklyn  Township,  County  of 
Alameda,  State  of  California: 
You  arc  hereby  directed  by  virtue  of  the  accompanying  writ 
of  attachment  to  garnish  the  following  property  belonging  to 
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th«  defendant  in  tbe  above-entitled  cause  for  moneys  and  credits 
now  due  said  dfefendant  from  E.  J.  G.  at  number  502  13th  aye. 


Attorney  for  Plaintiff. 


§  2584.    Betum  of 

Office  of  tbe  Sheriff  of  the 
County  of , —  ss. 

By  virtue  of  the  annexed  writ,  I  duly  attached  all  moneys, 
goods,  credits,  effects,  debts  due  or  owing,  and  all  other  personal 
property  belonging  to  the  defendants  therein  named,  or  to  either 

of  them,  in  the  possession  or  under  the  control  of ,  by 

serving  upon  the  said  ,  personally,  in  in  the 

county  of -,  on  the day  of ,  19 ,  at 

o'clock, ^M.,  a  copy  of  said  writ,  with  a  notice  in  writing,  that 

such  property  was  attached  in  pursuance  of  said  writ,  and  not  to 
pay  over  or  transfer  the  said  property  to  anyone  but  myself.  State- 
ment demanded.  Answer:  [Here  state  answer  of  person  served; 
as ''No  funds."] 

[Dated.] 


Sheriff. 
By , 

Deputy  Sheriff. 


§  2585.    Betum  of  Sheriff — Oarnishment — Several  Oamishees — 
Form. 

Office  of  the  Sheriff  of  the 
County  of , 


By  virtue  of  the  annexed  writ,  I  duly  attached  all  moneys, 
goods,  credits,  effects,  debts  due  and  owing,  and  all  other  personal 
property  belonging  to  the  defendants  therein  named,  or  either  of 
them,  in  the  possession  or  under  the  control  of  the  parties  herein- 
after named,  by  serving  upon  each  of  them  respectively,  person- 
ally, in  the  city  and  county  of ; ,  at  times  set  opposite  their 

respective  names,  a  copy  of  said  writ,  with  a  notice  in  writing  that 
such  property  was  attached,  in  pursuance  of  said  writ,  and  not 
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to  pay  over  or  transfer  the  said  property  to  anyone  but  myself. 
Statements     demanded.    Answers     as     hereinafter     mentioned. 


Names. 


Time  of  Service. 


Answers. 


[Dated.] 


Sheriff. 


By 


Deputy  Sheriff. 


i  2686.    Attachment— Betnm— Levy  on  Shares  in  Corporation — 
Fonn. 

Sacramento,  August  10,  1888. 

By  virtue  of  the  annexed  writ  I  duly  attached  all  stock  or 
shares,  or  interest  in  stock  or  shares,  of  the  hereinafter  named 
corporations,  belonging  to  the  defendants  named  in  said  writ, 
or  to  either  of  them,  by  serving  upon  each  of  the  hereinafter 
named  parties,  personally,  in  the  city  of  Sacramento,  county  of 
Sacramento,  at  the  times  set  opposite  their  respective  names,  a 
copy  of  said  writ,  with  a  notice  in  writing,  notifying  each  of 
said  corporations  respectively  that  such  stock  or  interest  of  said 
defendants,  or  either  of  them  was  attached,  and  not  to  pay  over 
or  transfer  the  same  to  anyone  but  myself. 

Statement  demanded.  The  answers  were  as  set  opposite  the 
respective  names  of  said  corporations. 


Names  of  the  Mining  Companies 
and  of  the  Parties  Served 
Aforesaid. 


as 


Blaek  Prince. 


Time  of  Service 


August    9,    1888. 


Answers. 


One  hundred  shares 
stock  outstanding 
in  d e f e n d a n t's 
name  on  books  of 
corporation. 


[Signed  by  the  officer.] 

* 

§  2587.    Return— Levy  on  Oredits,  etc. — Form. 

Sacramento,  August  10, 1888. 
By  virtue  of  the  annexed  writ,  I  duly  attached  all  moneys, 
Qoods,  credits,  effectSi  debts  due  and  owing,  or  any  other  per- 
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sonal  property  in  the  possession  or  under  the  control  of  the  par- 
ties hereinafter  named,  at  the  time  set  opposite  to  their  respec- 
tive names,  belonging  to  the  defendants  named  in  said  writ,  or 
to  either  of  them,  by  delivering  to  and  leaving  with  each  of  said 
parties  hereinafter  named,  personally,  in  the  county  of  Sacra- 
mento, a  copy  of  said  writ,  with  a  notice  in  writing  that  such 
property  was  attached,  and  not  to  pay  over  or  transfer  the  same 
to  anyone  but  myself. 

Statement  demanded. 


Names  of  Parties  Served 
as  Aforesaid. 

W.  J.  H.  &  Co. 


Date   and   Time   of 
Service. 

Aug.  9,  1888. 


Answers. 


I 


They  owe  defendant 
one  hundred  doUars 
for  work  and  labor 
daring  January,  1888. 


[Signed  by  the  ofiScer.] 

§  2688.    Attachment — Constable's  Beceipt— Form. 

[Title  of  Cfourt  and  Cause.] 

Received  of , dollars,  the  amount  he  acknowl- 
edges to  be  due  from  him  to  the  defendant  herein.  Said  pay- 
ment is  made  to  me  following  a  garnishment  in  this  action,  which 

I  served,  on  the  said  ,  on  the  — —  day  of  — — — , 

19 . 

[Witness,  etc. ;  and  dated.] 


§  2589.    Utah— Writ  of  Oamishment— Form. 

[The  writ  of  garnishment  may  be,  in  substance,  as  follows:] 

In  the  Justice's  Court  of     ■■        Precinct,  State  of  Utah. 

A  B,  Plaintiff, 

vs. 
C  D,  Defendant. 

The  State  of  Utah,  to ,  Garnishee : 

You  are  hereby  notified  that  you  are  attached  as  garnishee  in 
the  above-entitled  action,  and  you  are  commanded  not  to  pay 
any  debt  due  or  to  become  due  from  yourself  to  the  said , 
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defendants,  or  either  of  them,  and  that  you  must  retain  posses- 
sion and  control  of  all  personal  property,  eflfects,  and  ehoses  in 

action  of  said ,  defendants,  or  either  of  them,  in  order 

that  the  same  may  be  dealt  with  according  to  law ;  you  are  re- 
quired to  answer  the  interrogatories  attached  hereto  within  ten 
days  from  the  date  of  the  service  of  this  writ  upon  you  if  you 
are  served  in  the  county  in  which  said  action  is  brought,  other- 
wise within  twenty  days  from  the  date  of  such  service.  In  case 
of  your  failure  within  the  time  af oresaid,  the  plaintiff  may  ap- 
ply to  the  court  for  relief  against  you. 
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ARTICLE  Xm. 

THIED  PABTY  CLAIMB. 

§  2590.  "Where  personal  property  claimed  by  third  party — ^Proeeduie. 

§  2591.  Undertaking,   where   property  claimed  by  third  party. 

§  2592.  Washington — Claimant  may  resort  to  other  legal  remedies. 

§  2593.  Sheriff  or  constable  not  liable  for  damages  unless  claim  made. 

§  2594.  Administrator  may  be  garnished. 

S  2595.  Washington — Undertaking  to  indemnify  constablf^  on  claim  of  third 

person — ^Form. 

§  2596.  Kotice  to  plaintiff  of  adverse  claim  to  attached  property — ^Fomu 

§  2597.  Undertaking  of  indemnity — Third  party  claim — ^Form« 

§  2598.  Notice  to  constable  of  claim  and  demand— Form. 

§  2599.  Constable's  demand  for  fees — ^Form. 

§  2600.  Constable's  notice  to  plaintiff  of  jury  trial — Form. 

9  2601.  Attachment — Verdict  of  constable's  jury — Form. 

§  2590.  Where  Personal  Property  Claimed  by  Third  Party— Pro- 
cedure. 
If  any  personal  property  attached  be  claimed  by  a  third  person 
as  his  property,  the  same  rules  prevail  as  to  the  contents  and  mak- 
ing of  said  claim,  and  as  to  the  holding  of  said  property,  as  in  the 
case  of  a  claim  after  levy  upon  execution.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sees.  Hart,  122  Cal.  332,  334,  5i  Pae.  1110; 

549,   689;    Black  y.   Clasby,   97   Cal.  KeUogg  v.  Burr,  126  CaL  38,  42,  68 

482,  483,  32    Pac.  564;    Sosskind  v.  Pac.  306;  Hunt  ▼.  Hammel,  142  Cal. 

Hall  (Cal.,  March  23,  1896),  44  Pac.  456,  459,    76    Pac.    378;    Perkins  ▼• 

328,  330;  Howe  t.  Johnson,  117  CaL  Thornburgh,  10  Ckl.  190,  192. 
37,  40,  48  Pac.   978;    Henderson  v. 

§  2591.   Undertaking,  Where  Property  Claimed  by  Third  Party. 

If  the  property  levied  on  is  claimed  by  a  third  person  as  his 
property  by  a  written  claim  verified  by  his  oath  or  that  of  his 
agent,  setting  out  his  right  to  the  possession  thereof,  and  served 
upon  the  sheriff  or  constable,  the  sheriff  or  constable  is  not  bound 
to  keep  the  property  unless  the  plaintiff,  or  the  person  in  who^ 
favor  the  writ  of  attachment  runs,  on  demand,  indemnifies  the 
sheriff  or  constable  against  such  claim  by  an  undertaking  by  at 
•least  two  good  and  sufficient  sureties  in  a  sum  equal  to  double  the 
value  of  the  property  levied  on,  and  the  sheriff  or  constable  is  not 
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liable  for  damages  for  the  taking  or  keeping  of  such  property  to  any 
snch  third  person,  unless  su<;h  a  claim  is  made.^ 

41  Pac.  37;  Vermont  M.  Co.  ▼.  Brow, 
109  Cal.  236,  241,  50  Am.  St.  Bep.  37, 
41  Pftc.  1031;  Stockton  Say.  &  L.  Soc. 
V.  Punria  (Oal.,  Oct.  9,  1895),  42  Pac. 
441;  SosBkind  v.  Hall  (Cal.,  March 
23,  1896),  44  Pac.  328,  330;  Puller  D. 
Co.  v.  McDade,  113  Cal.  360,  363,  45 
Pac.  694;  Dubois  v.  Spinks,  114  Cal. 
289,  295,  46  Pac.  95;  Howe  ▼.  John- 
son, 117  Cal.  37,  40,  48  Pac.  978; 
Henderson  ▼.  Hart,  122  Cal.  332,  334, 
54  Pac.  1110;  Kellogg  v.  Burr,  126 
Cal.  38,  42,  58  Pac.  306;  Hickey  v. 
Coschina,  133  Cal.  81,  84,  65  Pac. 
313;  Rickey  v.  Haley,  138  Cal.  441, 
444,  71  Pac.  499;  Hunt  ▼.  Hammel, 
142  Cal.  456,  459,  76  Pac.  378. 


1  Kerr's  Cyc.  C.  C.  P.,  sec. 
689;  (Nev.)  Cutting's  Comp.  Laws, 
sec  3315;  (Ariz.)  Bev.  Stats.  1901, 
tee.  2567;  (Or.)  Lord's  Oregon  Laws, 
sees.  229-232;  (Wash.)  B.  &  B.  Codes, 
Kc  1888;  (Idaho)  Bev.  Codes,  sec. 
4478;  (S.  B.)  Comp.  Laws  1910,  sec. 
343,  p.  381;  (Utah)  Comp.  Laws  1907, 
Me.  3242;  (Wyo.)  Comp.  Stats.  1910, 
sees.  4766-4768,  5325;  (Okl.)  Comp. 
Laws  1909,  sec.  6419;  (Kan.)  Bassler's 
Gen.  Stats.  1909,  sees.  6519-6521; 
GnTes  y.  Moore,  58  Cal.  435,  438; 
Black  ▼.  Clasbj,  97  Cal.  482,  483,  32 
Pte.  964;  Paden  y.  Goldbaum  (Cal., 
Sept  4, 1894),  37  Pac  769,  760,  761; 
Brenot  y.  Bobinson,  108  CaL  143,  145, 


§  2BS2.    Washinerton— Olaimant   may   Sesort   to    Other   Legal 
Bemedies. 

If  a  claimant  does  not  choose  to  proceed  nnder  the  specific  sec- 
tion in  the  statute,  with  reference  to  proceedings  of  a  third  party 
claim,  he  may  resort  to  any  other  legal  remedy  he  may  choose  to 
pursue.* 

1  Bern,  k  BaL  Ann.  Codes  k  Stats.,  sec.  1889. 

§  269S.    Sheriff  or  Gonstable  not  Liable  for  Damages  Unless 
Claim  MadA. 

The  sheriff  or  constable  is  not  liable  for  damages  for  the  taking 
or  keeping  of  property  to  any  third  person,  unless  a  claim  as  pro- 
vided above  is  made.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  689. 


§  26M.   Administrator  may  be  Gkumished. 

An  administrator  may  be  garnished  after  the  decree  of  distribu- 
tion.* 

1  Estate  of  Kerac,  35  Cal.  392,  Am.  St.  Bep.  331,  26  Pac.  518,  12  L. 
397,  95  Am.  Dec.  Ill;  Dansmoor  y.  B.  A.  508.  See,  also,  Kerr's  Cyo.  C. 
Futtenfeldt,    88    Cal.    522,   528,   22      C.  P.,  sec.  544. 
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§  2596.    Washington — ^Undertaking  to  Indemnify  Constable  on 
'Claim  of  Third  Person — ^Form. 

Whereas, claims  to  be  owner  of  and  have  the  right  to 

possession  of  certain  personal  property,  to  wit  [here  describe  it], 

which  has  been  taken  by ,  constable  in county, 

upon  an  execution  by ,  justice  of  the  peace  in  and  for 

the  county  of ,  upon  a  judgment  obtained  by , 

plaintiff,    against    ,    defendant, — ^now,     therefore,     we, 

,  plaintiff, and ,  acknowledge  ourselves 

bound  unto  the  said  ,  constable,  in  the  sum  of  

dollars,  to  indemnify  the  said against  such  claim. 


§  2596.   Notice  to  Plaintiff  of  Adverse  Claim  to  Attached  Prop- 
erty — ^Fonn. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  has  demanded  in 

writing  of  me  the  possession  of  all  the  personal  property  attached 
by  me  in  this  action,  he  claiming  to  own  the  same  and  to  be  enti- 
tled to  the  possession   thereof.    You  will   please  execute  to  me 

forthwith  an  indemnity  bond  in  the  sum  of dollars,  or  I 

shall  release. 


Constable. 
[Dated,  and  directed  to  plaintiff.] 

§  2697.    Undertaking  of  Indemnity— Third  Party  Claim— Form. 

[Title  of  Court  and  Cause.] 

Whereas,  the  plaintiff  in  the  above-entitled  cause  has  com- 
menced an  action  in  the  aforesaid  court  against  the  abovQ-named 
defendant  for  the  recovery  of  one  hundred  dollars,  gold  coin ; 

And  whereas,   an   attachment  has   been  issued,   directed   to 

,  sheriff,  of  the  city  and  county  of ,  and  placed 

in  his  hands  for  execution,  whereby  he  is  commanded  to  attach 
and  safely  keep  all  the  property  of  the  said  defendant  within  his 
county  not  exempt  from  execution,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  plaintiff's  demand  therein  stated,  in 
conformity  with  the  complaint,  at  one  hundred  dollars^  gold  coin, 
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nnless  the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficient  to  satisfy  said 
demand,  besides  costs  [or  in  an  amount  equal  to  the  value  of  the 
property  which  has  been  or  is  about  to  be  attached],  in  which 
ease  to  take  such  undertaking ;  • 

And  whereas, has  claimed  said  attached  property  as  his 

property; 

And  whereas,  a  jury  trial  has  been  had  to  determine  the  valid- 
ity of  the  said  claim ; 

And  whereas,  the  said  jury  has  found  that  said  property  is 
now,  and  was  at  the  time  said  attachment  was  levied,  the  prop- 
erty of  said  claimant ; 

And  whereas,  the  said  plaintiff  is  desirous  of  giving  an  under- 
taking indemnifying  the  said  sheriff  for  refusing  to  deliver  said 
property  to  said  claimant,  notwithstanding  said  verdict, — 

Now,  therefore,  we,  the  undersigned,  residents  of  said  city  and 
county,  in  consideration  of  the  premises,  do  hereby  jointly  and 
severally  undertake,  in  the  sum  of  two  hundred  dollars,  gold 
coin  of  the  United  States,  and  promise  Ho  the  effect  that  if  the 
said  sheriff  shall  refuse  to  deliver  said  attached  property  to  said 
claimant,  we  'will  pay  to  the  said  sheriff,  upon  demand,  the 
amonnt  of  any  judgment,  together  with  the  costs,  not  exceeding 
in  all  the  said  sum  of  two  hundred  dollars,  gold  coin  of  the 
United  States,  which  the  said  claimant  may  recover  against  him 
for  refusing  to  deliver  said  property  to  said  claimant. 

[Witness^  etc.,  and  dated.] 


§  2598.    Notice  to  Constable  of  Claim  and  Demand— Form. 

[Title  of  Court  and  Cause.] 

To ,  Constable. 

You  will  please  take  notice  that  I  am  the  owner  of  and  entitled 
to  the  possession  of  all  the  following  described  property,  to  wit 
[description],  attached  by  you  in  the  above-entitled  action  as 
the  property  of  the  defendant  therein.  I  hereby  demand  that 
you  forthwith  surrender  the  said  property  to  me. 

Tours, 
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§  2599.    Constable's  Demand  tw  Fees — ^Fonn. 

[Title  of  Court  and  Canse.] 
To ,  Plaintiff. 

You  will  please  deposit  with  me dollars  to  secure  the 

fees  of  the  jury  and  my  fees,  in  the  proceeding  to  try  the  title 
to  the  property  attached  at  your  instance  herein.  And  you  are 
notified  that  unless  you  make  said  deposit  on  or  before  ten 
o'clock  to-morrow  morning,  that  I  will  deliver  the  property 
herein  attached  to  the  person  from  whom  I  obtained  it. 

[Dated.] 


Constable. 

§  2600.    Oonstable's  Notice  to  Plaintiff  of  Jury  Trial— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  I  have  summoned  a  jury  to 

try  the  validity  of  liie  claim  made  by ,  to  the  property 

attached  by  me  in  this  case  as  the  property  of  defendant;  and 
said  matter  will  be  heard  before  me  at  my  office  in  said  township 

on  Monday,  the  day  of ,  19 ^  at  ten  o'clock, 

A.M. 

Dated  and  directed  to  plaintiff. 


Constable. 

§  2601.    Attachment— Verdict  of  Oonstable's  Jmy— Form. 

[Title  of  Court  and  Cause.] 

We,  the  jury,  find  that  all  the  personal  property  attached  in 
this  case  was  at  the  time  of  said  attachment,  and  is  now,  the 
property  of  the  defendant  [or  claimant]  in  this  action. 
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AETICLE  XIV. 

EXAMINATION  OF  GABNISHBB. 

I  2M2.    Examination  of  garnishee. 

i  2603.    Porpoae  of  seetion  545  of  Code  of  Civil  Procedure. 

I  2604.    Inyentorj,  how  made — Party  refusing  to  give  memorandum  maj  be 

compelled  to  pay  costs. 
i  2605.    Appointment  of  referee — Examination  of  garnishee — Docket  order-^ 

Porm.  ^ 

}  2606.    CStation  to  garnishee — Form. 

S  2607.    Order  for  garnishee   to   deliver  property — Docket  order — Form. 
S  2608.    Order  for  garnishee  to  make  memorandum — Docket  order — Form. 
S  2609.    Order  that  garnishee  pay  costs  or  show  cause — DockH  entry — Form. 
f  2610.    Arizona — Garnishment — Examination  of  garnishee— Form. 
f  2611.    Garnishee  may  protect  himself  how. 

§  2602.   Ezaminatioii  of  Chmishee. 

Any  person  owing  debts  to  the  defendant,  or  having  in  his  pos- 
session, or  nnder  his  control,  any  credits  or  other  personal  prop- 
erty belonging  to  the  defendant,  may  be  required  to  attend  before 
the  justice,  or  a  referee  appointed  by  the  justice,  and  be  examinei! 
on  oath  respecting  the  same.  The  defendant  may  also  be  required 
to  attend  for  the  purpose  of  giving  any  information  respecting  his 
property,  and  may  be  examined  on  oath.  The  justice  may,  after 
Bach  examination,  order  the  personal  property,  capable  of  manual 
delivery,  to  be  delivered  to  the  sheriff  or  constable  on  such  terms 
as  may  be  just,  having  reference  to  any  liens  thereon  or  claims 
against  the  same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal property,  containing  the  amount  and  description  thereof.^ 


»  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
545;  (N.  D.)  Bev.  CJodes  1905,  sec. 
W04;  (Tex.)  Sayles'  Civ.  Stats.  1897, 
arts.  217-254;  (Or.)  B.  &  C.  Codes, 
Mcs.  304,  316,  324;  Lord's  Orej^on 
Laws,  sees.  303,  315,  323;  (Wash.) 
It.  ft  B.  Codes,  sees.  1812,  1813,  1819, 
1831,  1837;  (Idaho)  Bey.  Codes,  sec 
4310;  (Mont.)  Bev.  Codes  1907,  sec. 
6692;  (Utah)  Comp.  Laws  1907,  sees. 
3076-3095;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5322;  (Okl.)  Comp.  Laws 
1909,  see.  6298;  (Neb.)  Cobbey's 
Ann.  Stats.  1909,  see.  1880;    (Kan.) 


Dassler's  Qen.  Stats.  1909,  sees.  6399- 
6401. 

Idabc— Lindentbal  y.  Burke,  2 
Idaho,  571,  21  Pac.  419. 

Nebraska. — ^Dolby  v.  Tingley,  9 
Neb.  417,  2  N.  W.  866. 

See,  also.  Ex  parte  Biekelton,  51 
Cal.  316,  317;  Gow  v.  Marshall,  90 
Cal.  565,  568,  27  Pac.  422;  Broad- 
way Ins.  Co.  V.  Welters,  128  Cal. 
162,  165,  166,  167,  60  Pac.  766;  West 
Coast  S.  P.  Co.  V.  Wulff,  133  Cal. 
315,  317,  85  Am.  St.  Bep.  171,  65 
Pac.  622. 
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§  2603.  Purpose  of  Section  546  of  Code  of  Civil  Procedure. 
.  The  provisions  of  section  545  of  the  Code  of  Civil  Procedure  are 
intended  for  the  security  of  the  plaintiff,  who  may  cause  a  gar- 
nishee to  appear  and  answer  imder  oath,  and  the  court  or  the 
judge  may  require  the  delivery  of  the  property  to  the  sheriff. 
The  plaintiff  may  not  be  willing  to  trust  to  the  responsibility  of 
the  garnishee  pending  the  attachment  proceedings,  and  may  have 
the  best  reasons  for  demanding  the  delivery  of  the  property  to  the 
sheriff.  This  section  was  not  intended  to  confer  a  privilege  upon 
the  garnishee.  The  privilege  of  examination  under  oath  is  for  the 
security  of  the  plaintiff  and  not  of  the  garnishee.  If  the  state- 
ment of  the  garnishee  constituted  the  measure  and  limit  of  his  lia- 
bility, then  he  would  have  the  right  of  insisting  upon  an  examina- 
tion as  a  condition  precedent  to  any  suit  against  him.  It  follows 
that  the  plaintiff  may  or  may  not,  at  his  election,  require  the  gar- 
nishee to  appear  and  answer  on  oath,  and  the  liability  of  the  gar- 
nishee will  not  be  affected  by  the  failure  of  the  plaintiff  to  take 
such  a  step.^ 

1  Roberts  &  Co.  t.  Landecker,  9      Cal.  611,  613,  614.    See,  also,  Kerr^f 
Cal.  262,  266;  Robinson  v.  Tevis,  38      Qyc.  C.  C.  P.,  sec.  545. 

§  2604.    Inventory,  How  Made— Party  Refusing  to  Give  Memo- 
randum may  be  Compelled  to  Pay  Costs. 

The  sheriff  must  make  a  full  inventory  of  the  property  attached 
and  return  the  same  with  the  writ.  To  enable  him  to  make  such 
return  as  to  debts  and  credits  attached,  he  must  request,  at  the 
time  of  service,  the  party  owing  the  debt  or  having  the  credit  to 
give  him  a  memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  return  the 
fact  or  refusal  with  the  writ.  The  party  refusing  to  give  the 
memorandum  may  be  required  to  pay  the  costs  of  any  proceed- 
ings taken  for  the  purpose  of  obtaining  information  respecting 
the  amount  and  description  of  such  debt  or  credit.^ 

I  See  Kerr's  Cyc.  C.  C.  P.,  sec.  546. 

§  2605.    Appointment  of  Beferee — ^Examination  of  Gramishee — 
Docket  Order— Form. 

[Title  of  Court  and  Cause.] 

It  having  been  made  to  appear  by  afBdavit  that  one 

has  in  his  possession   certain  personal  property   belonging  to 
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defendant,  and  proceedings  having  been  taken  to  the  end  that 
the  said may  be  examined  on  oath  respecting  said  prop- 
erty, it  is  hereby  ordered  that  ,  notary  public  of  the 

city  and  county  of ,  be  and  he  hereby  is  appointed  ref- 
eree to  make  the  examination  under  oath,  of  the  said 

respecting  said  property,  and  to  make  all  necessary  orders  therein 
and  to  report  the  evidence  taken,  and  all  other  matters  in  con- 
nection therewith  to  this  court. 

§  2806.    Oitation  to  Oamishee— Form. 

[Title  of  Court  and  Cause.] 
To : 

Whereas,  it  has  been  made  to  appear  to  my  satisfaction,  by 
the'affidavit  of  the  plaintiff  in  the  above-entitled  action,  that  you 
have  in  your  possession  or  under  your  control,  certain  personal 
property  belonging  to  said  defendant,  you  are  hereby  ordered 
to  appear  before  me  at  my  office,  in  the  town  of town- 
ship, on  Monday,  July ,  19 ,  at  the  hour  of o'clock 

A.  M.,  and  then  and  there  be  examined,  under  oath,  respecting 
said  property. 


Justice  of  the  Peace. 
[Witness,  etc. ,  and  dated.] 

§  2607.    Order  for  Oamishee  to  Deliver  Property— Docket  Or- 
der— Form. 

[Title  of  Court  and  Cause.] 
To . 

It  appearing  to  my  satisfaction  from  your  examination  before 
me  this  day  that  you  have  in  your  possession  one  gold  watch, 

No. ,  made  by  ,  ,  Eng.,  belonging  to  the 

defendant  in  this  action,  and  it  also  appearing  that  you  hold  said 

watch  as  a  pledge  to  secure  the  payment  of dollars  due  you 

by  defendant, — ^now,  it  is  hereby  ordered  that  you  deliver  said 

watch  to ,  constable  of  this  township,  upon  the  payment 

to  you  by  plaintiff  of  said  sum  of dollars,  and  the  receipt 

of  said  constable  shall  be  your  discharge  from  the  effect  of  this 
order. 

05 
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§  2608.    Order  for  Oamishee   to   Make   Memorandiun — ^Docket 
Order — ^Forrn. 

[Title  of  Court  and  Cause.] 

To . 

It  appearing  to  my  satisfaction  from  your  examination  before 
me  this  day  that  you  are  indebted  to  the  defendant  herein  for 
goods  purchased  by  you  from  him,  it  is  ordered  that  you  forthwith 
deliver  to ,  the  constable  who  served  the  writ  of  attach- 
ment herein,  a  memorandum  of  the  amount  and  description  of 
your  said  indebtedness  to  defendant. 

[Dated  and  signed.] 

« 

§  2609.    Order  That  Gamishee  Pay  Oosts  or  Show  Oaiue— Docket 
Entry — Form. 

[Title  of  Court  and  Cause.] 

It  appearing  from  the  constable's  return  to  the  writ  of  attach- 
ment issued  ill  this  case  that  garnishment  in  due  form  of  law 

was  by  said  constable  served  on ,  and  a  request  made 

at  the  time  of  said  service  that  he,  the  said  ,  answer 

as  to  any  property  in  his  possession  owing  to  or  belonging  to 
the  defendant  herein,  and  to  give  the  said  constable  a  memo- 
randum of  any  debt  or  credit  owing  by  him  to  said  defendant ; 

that  the  said refused  to  make  any  answer  to  said  request 

or  garnishment,  or  to  give  any  memoranda  whatever ;  that  there- 
after the  said  was,  for  the  purpose  of  obtaining  in- 
formation respecting  the  amounts  and  description  of  any  debts 
and  credits  owing  by  him  to  defendant,  summoned  in  due  form 
of  law  to  appear  before  me  at  my  office  at  ten  o'clock  of  this 
day  and  answer  under  oath  as  to  any  property  or  debts  or  credits 
in  his  possession  belonging  or  owing  to  said  defendant;  and  said 
examination  having  been  this  day  had,  and  it  appearing  there- 
from that  he  never  had  any  property  or  debts  or  credits  in  his 
possession  belonging  to  defendant  or  owing  to  him,  and  he  also 
admitted  under  oath  that  he  did  refuse  to  make  answer  or  give 
any  memorandum  to  the  officer  serving  the  garnishment,  as 
stated  by  said  constable  in  his  said  return  to  said  writ;  he  was 
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then  discharged  from   further   attendance, — ^now,  it  is  ordered 

that  the  said ,  on  or  before ,  May  12,  1879,  pay 

into  this  court  the  sum  of  twenty-five  dollars,  that  sum  being 
the  necessary  costs  and  expenses  taxed  and  allowed  by  me  as  the 
costs  of  his  said  examination  proceedings.  It  is  further  ordered 
that  a  copy  of  this  order  certified  by  me  be  by  the  constable  of 

this  township  served  on  the  said at  least  five  days  pre- 

yious  to  the day  of  May,  1879. 

Dated . 

§2610.  Arizona — Oamishment— ExaminatioiL    of    Gramishee-^ 
Form. 

State  of  Arizona  to  the   Sheriff  or  Any   Constable  of 

County,  Greeting : — 
Whereas,  in  the court  of county  [if  a  jus- 
tice's court  state  also  the  number  of  the  precinct],  in  a  certain 

case  wherein  is  plaintiff,  and  is  defendant, 

the  plaintiff,  claiming  an  indebtedness  against  the  said 

of ■  dollars,  besides  interest  and  costs  of  suit,  has  applied 

for  a  writ  of  .garnishment  against  ,  who  is  alleged  to 

be  a  resident  of  your  county,  [or  to  be  within  your  county,  as 
the  case  may  be],  therefore  you  are  hereby  commanded  forth- 
with to  summon  the  said  ,  if  to  be  found  within  your 

county,  to  be  and  appear  before  the  said  court,  within  the  time 
mentioned  in  the  next  section,  after  the  service  of  summons, 
exclusive  of  the  day  of  service,  then  and  there  to  answer  upon 

oath  what,  if  anything,  he  is  indebted  to  the  said and 

was  when  the  writ  was  served  upon  him,  and  what  effects,  if 

any,  of  the  said he  has  in  his  possession,  and  had  when 

this  writ  was  served,  and  what  other  persons,  if  any,  within  his 

knowledge,  are  indebted  to  the  said  ,  or  have  effects 

belonging  to  him  in  their  possession  [and  if  the  garnishee  be 
an  incorporated  or  joint  stock  company  in  which  the  defendant 
is  alleged  to  be  the  owner  of  shares,  or  interested  therein,  then 
the  writ  shall  proceed:  And  further,  to  answer  what  number 

of  shares,  if  any,  the  said owns  in  such  company,  and 

owned  when  said  writ  was  served].  Herein  fail  not,  but  of  this 
writ  make  due  return  as  the  law  directs. 
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§  2611.    Garnishee  may  Protect  Himself  How. 

A  garnishee  may  protect  himself  from  all  further  liability  by  de- 
livering the  property  to  the  sheriflf.  This  is  a  right  which  may  be 
voluntarily  exercised  by  him.^ 

1  Roberts  Sd  Co.  v.  Landecker,  9  Co.  (Cal.,  Dec.  5,  1905),  83  Pac.  36, 
Cal.  262,  266;  Robinson  v.  Tevis,  38  39.  See,  also,  Kerr's  Cyc.  C.  G.  P., 
Cal.  611,  613;  Cljne  v.  Easton,  E.  ft      see.  544. 
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AETICLE  XV. 

COLORADO— GABNISHMENT  AND  THIED  PABTY  CLAIMa 

2612.  Colorado — Debts,  credits,  etc.,  how  attached — ^Notice  to  garnishee, 

2613.  Colorado— Notice  to  garnishee— Liability. 

2614.  Colorado^Ezaminatioa   of   garnishee. 

2615.  Colorado — Constable's  duty — Statement  of  garnishee. 

2616.  Colorado— Trial   of   right   to   property — Notice — ^Damages. 

2617.  Colorado — Trials  of  right  of  property — Jurors — Pees. 

2618.  Colorado — ^Attachment — Trial  of  .exemption. 

2619.  Colorado — Summons  to  garnishee — Trial — Judgment — AppeaL 

2620.  Colorado— Oamishef  summons — ^Form  of  summons. 
262L  Colorado— Execution  need  not  be  returned — Commencement  against 

garnishee. 

2622.  Colorado — Garnishee  may  answer  to  officer  in  writing. 

2623.  Colorado — Answer  of  garnishee  under  oath — Interrogatories — ^Form. 

2624.  Colorado — Garnishee  refusing  to  answer  summons. 

2625.  Colorado — Garnishee  may  pay  to  officer — Receipt — Sale^Surplus. 

2626.  Coloiikdo— Plaintiff  may  traverse  garnishee's  answer — Scire  facias  to 
issue — Trial — Judgment — Costs. 

2627.  Colorado— Default  of  garnishee — Scire  facias — ^Final  judgment, 

2628.  Colorado — Goods  claimed  by  third  person — Trial  of  right. 

2629.  Colorado — Claimant  may  be  made  party — Default. 

2630.  Colorado — Garnishee  may  claim  setoi!f. 

2631.  Colorado — Garnishee  not  liable  on  note  or  draft  not  due. 

2632.  Colorado — ^Effect  of  judgment  against  garnishee. 

2633.  Colorado — Discharge  of  garnishee  no  bar  to  action  by  defendant. 

2634.  Colorado— Execution  stayed  till  debt  falls  due. 

2635.  Colorado — Garnishee  to  deliver  goods — Officer  to  hold  and  selL 

2636.  Colorado— Plaintiff  may  pay  lien  and  be  subrogated. 

2637.  Colorado — Subrogation — ^Where  pledge  held  under  condition. 

2638.  Colorado— Disposition  of  property  delivered  to  officer — ^Redemption 
money  and  indemnity. 

2639.  Colorado — Garnishee  refusing  delivery  may  be  attached — Judgment 
— Execution. 

2640.  Colorado— Taxation  of  costs — Fees  of  garnishee. 

2641.  Colorado — Trials  with  or  without  jury — Form  of  judgment. 

2642.  Colorado— Words  "plaintiff,"  "defendant"  and  "officer"  defined. 

2643.  Colorado — Amendment  of  summons  or  affidavit. 

§  2612.   Colorado— Debits,  Credits,  etc.,  How  Attached— Notice 
to  Oamishee. 

The  constable  to  whom  the  writ  is  delivered  must  execute  the 
same  without  delay,  and  if  the  deposit  be  not  made  or  the  under- 
taking given,  then  as  follows : 


§§2613,2614  hillyeb's  justices'  code.  1030 

First — ^Personal  property,  capable  of  manual  delivery  must  be 
attached  by  taking  the  same  into  the  custody  of  the*  constable. 

Second — Debts,  credits  and  other  things  in  action  which  are  not 
capable  of  manual  delivery  must  be  attached  by  leaving  with  the 
person  owing  such  debts,  or  having  in  his  possession  or  under  his 
control  such  credits,  or  with  his  agent,  a  copy  of  the  writ  of  at- 
tachment, and  a  notice  that  the  debts  owing  by  him  to  the  defend- 
ant, or  the  credits  or  other  choses  in  action  or  personal  property 
in  his  possession  or  control  belonging  to  the  defendant,  are  at- 
tached in  pursuance  of  said  writ.  Every  corporation  other  than 
municipal  corporation,  constable  or  trustee,  is  liable  to  be  gar- 
nished.^ 

X  (Colo.)  Bev.  Stats.  1908,  sec.  3778. 

§  2618.   Colorado — ^Notice  to  Oamishee— Liability. 

Any  person  so  served  with  notice  of  garnishment  may  deliver 
all  moneys  due  the  defendant,  or  personal  property  or  choses  in 
action  belonging  to  the  defendant  in  his  possession  or  under  his 
control,  to  the  constable  holding  the  attachment  writ,  whose  re- 
ceipt therefor  is  sufficient  evidence  of  delivery.  K  such  delivery 
be  not  made,  the  person  so  garnished  is  liable  to  the  plaintiff  for 
the  amount  of  all  debts,  property  or  things  in  action  for  which  he 
would  otherwise  be  liable  to  the  defendant  until  the  attachment 
is  dissolved  or  the  judgment  recovered  in  the  action  is  fully  satis- 
fied.^ 

1  (Colo.)  Bev.  Btats.  1908,  see.  3779. 

§  2614.    Oolorado— Examination  of  Garnishee. 

Every  person  so  gamisheed  may  be  required  to  appear  before 
the  justice  who  issued  the  attachment  writ,  at  a  time  and  place  to 
be  mentioned  in  the  garnishee  summons,  and  be  examined  on  oath 
touching  his  indebtedness  to  the  defendant  or  the  personal  prop- 
erty or  things  in  action,  which  he  had  at  the  time  of  service  of 
such  notice,  or  which  may  have  come  into  his  possession  of  and 
belonging  to  the  defendant  in  the  attachment.  Upon  such 
examination  the  justice  may  order  the  property  or  things  in 
action,  which  belong  to  the  defendant,  that  are  in  the  custody  or 
control  of  the  garnishee,  to  be  surrendered  to  the  constable  hold- 
ing the  writ  of  attachment  upon  such  terms  as  may  be  just.    If 
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such  property  be  not  capable  of  delivery  tben  a  memorandum  of 
the  same  must  be  delivered  to  the  constable  to  be  by  him  indorsed 
on  the  attachment  writ.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3780. 

§  2615.  Colorado — Constable's  Duty— Statement  of  Oamishee. 

The  constable  must  make  a  full  and  complete  inventory  of  the 
property  attached  by  him,  and  return  the  same  to  the  justice 
who  issued  the  attachment  writ.  To  enable  him  to  make  such 
return  as  to  things  in  action  and  debts  due  by  the  garnishee 
to  the  defendant,  he  must  at  the  time  of  serving  the  writ  of  at- 
tachment and  notice  *  request  the  party  owing  the  debt,  or  holding 
possession  of  the  things  in  the  action  for  the  defendant  in  the  at- 
tachment, to  give  him  a  written  statement,  under  oath,  of  the 
amount  of  his  indebtedness  to  the  defendant  in  the  attachment, 
and  of  the  things  in  action  belonging  to  him,  which  are  in  his  pos- 
session or  control ;  if  such  statement  be  refused,  the  constable  must 
return  the  fact  of  such  refusal  with  the  writ.* 

1  (Colo.)  Rev.  SUts.  1908,  sec.  3779. 
>  (Colo.)  Bev.  Stats.  1908,  sec.  3781. 

§  2616.   Colorado— Trial  of  Bight  to  Property— Notice— Dam- 
ages. 

If  any  person  other  than  the  defendant  in  attachment  claim  to 
own  or  be  entitled  to  the  possession  of  the  property  attached,  or 
any  part  of  it,  he  may  file  his  affidavit  with  the  justice  at  any 
time  before  the  trial  of  the  action,  setting  forth  his  claim,  and 
particularly  specifying  what  property  he  claims.  Upon  such 
affidavit  being  filed,  the  justice  must  designate  a  time  and  place 
for  the  trial  of  the  right  of  property,  not  more  than  five  days  from 
the  date  of  filing  of  such  affidavit.  Notice  in  writing  must 
he  given  to  the  attaching  creditor,  and  to  the  debtor  if  such  notice 
can  be  given,  of  the  claim  to  be  tried.  In  all  cases  where,  upon 
trial  of  the  issue  thus  made,  the  right  of  property  is  found  to  be 
in  the  claimant,  the  damages  suflfered  by  the  claimant  by  reason 
of  the  levy  must  be  assessed  by  the  court  or  jury,  and  the  claim- 
ant shall  recover  his  costs  of  the  attaching  creditor.  If  the  judg- 
ment be  in  favor  of  the  attaching  creditor,  the  latter  shall  recovei 
his  costs  of  the  claimant.^ 

^  (Colo.)  Bev.  8taU.  1908,  sec^  3782. 
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§  2617.    Colorado— Trials  of  Bight  of  Property-Furors— Fees. 

In  trials  of  the  right  of  property  taken  on  execution,  attach- 
ment or  other  process,  by  constables,  the  number  of  jurors  must 
be  six  instead  of  twelve,  unless  the  parties  agree  upon  a  larger 
number,  not  exceeding  twelve,  in  which  case  the  number  agreed 
upon  constitutes  the  jury.  Either  party,  however,  has  the  right 
to  require  twelve  jurors  'Upon  advancing  the  additional  costs  and 
fees  accruing  in  consequence  of  increasing  the  number  over  six ; 
such  additional  costs  and  fees  not  being  in  any  event  chargeable 
against  the  other  party .^ 

I  (Colo.)  Rev.  Stats.  1908,  sec  3751. 

§  2618.    Colorado — Attachment — Trial  of  Exemption. 

If  the  defendant,  or  anyone  for  him,  shall  claim  the  property 
attached  to  be  exempt  from  seizure  by  virtue  of  any  law  of  this 
state,  and  the  attaching  creditor  shall  deny  that  such  property 
is  so  exempt,  the  proceedings  had  in  cases  provided  for  in  section 
3782  shall  be  had  to  try  the  right  of  exemption.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec  3783. 

§  2619.    Colorado — Summons  to  Garnishee — Tdal— Judgment — 
Appeal. 

If '  any  garnishee  has  failed  to  deliver  to  the  constable  any 
property  of  the  defendant  in  attachment,  when  notified  of  the 
attachment  by  the  constable,  or  to  give  a  memorandum,  if  the 
same  is  demanded,  upon  judgment  being  rendered  in  favor 
of  plaintiff,  it  is  the  duty  of  the  justice  to  issue  a  sun^mons 
in  the  name  of  the  plaintiff  against  such  garnishee,  requiring 
such  garnishee  to  appear  before  him  at  a  day  and  hour  therein 
named,  to  show  cause  why  judgment  should  not  be  rendered  in 
favor  of  the  plaintiff  and  against  the  garnishee  as  a  garnishee 
of  the  defendant  in  the  original  action,  for  the  amount  of  such 
judgment,  or  so  much  thereof  as  remains  unsatisfied.  If,  upon 
trial  of  the  garnishment,  it  appears  that  the  garnishee  is  indebted 
to  the  judgment  debtor  in  a  debt  payable  in  money,  or  has  in  his 
possession  things  in  action,  or  property  belonging  to  the  judgment 
debtor,  the  justice  must  render  judgment  against  such  garnishee 
for  the  amount  of  swnih  money  or  the  value  of  such  things  in 
action  or  property  in  the  possession  of  such  garnishee.    But  such 


1033  .  ATTACHMENT.  §  2620 

judgment  must  not  exceed  the  judgment  and  costs  rendered 
against  such  judgment  debtor  and  if  the  garnishee  fail  to  appear 
on  the  return  day  of  such  summons,  or  fail  to  pay  over  such 
money  as  he  may  have  in  his  hands,  or  to  deliver  to  the  constable 
such  property  as  the  garnishee  may  have  in  his  possession  belong- 
ing to  the  defendant,  judgment  must  be  rendered  against  the  said 
garnishee  for  the  full  amount  of  the  judgment  against  the  said 
defendant  and  the  costs  of  suit.  An  appeal  shall  lie  to  the  county 
court  from  any  order  made  by  the  justice  in  such  cases.  ^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3792. 

§  2620.    Colorado — Qamishee  Summons— Form  of  Summons. 

Whenever  a  judgment  is  rendered  by  any  court  of  record,  or 
any  justice  of  the  peace,  and  execution  against  the  defendant,  or 
defendants,  in  said  judgment  has  been  issued  and  delivered  to 
the  proper  oflScer,  and  the  officer,  after  diligent  search,  is  able 
to  find  property  of  the  defendant,  or  defendants,,  in  his  county, 
sufficient  to  satisfy  the  same,  the  officer  must,  upon  request  of 
the  plaintiff,  his  agent,  or  attorney,  summon  such  person,  or 
persons,  as  the  plaintiff  may  direct  as  garnishees,  to  appear 
before  the  court,  or  justice  of  the  peace,  from  which  the  execution 
issued;  if  before  a  court  of  record,  the  summons  must  be  made 
returnable,  and  be  served  the  same  as  other  summonses  in  courts 
of  record ;  if  before  a  justice  of  the  peace,  the  sununons  must  be 
made  returnable  within  the  same  time,  and  served  in  the  same 
manner  as  ordinary  summons  issued  by  justice  of  the  peace.  The 
summons  may  be  in  substance  as  follows,  viz. : 


B- 


Plaintiff, 


V. 


D- 


Defendant. 

m 

The  People  of  the  State  of  Colorado :  To  E  F,  garnishee : 

You  are  hereby  notified  that  you  are  attached  as  garnishee  in 
the  above-entitled  cause,  and  you  are  required  not  to  pay  any 
debt  due,  or  to  become  due,  from  yourself  to  the  said  C  D,  and 
that  you  must  retain  possession  and  control  of  all  personal  prop- 
erty, effects,  and  choses  in  action,  of  the  said  C  D,  in  order  that 
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the  same  may  be  dealt  with  according  to  law.    And  you  are 
hereby  commanded  to  be  and  appear  before  [naming  the  coart, 

or  justice,  as  the  case  may  be] ,  at ,  on  the day  of 

,  19-: ,  at o'clock ^M.,  to  answer  what  may  be 

objected  against  you  in  that  behalf. 

[Signed  by  the  officer.] 

Dated, — ,  19 . 

Judgments  against  garnishee  may  be  enforced  in  the  same  man- 
ner as  other  judgments  of  courts  of  law  are  or  hereafter  may  be 
enforced  in  this  state.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3793. 

§  2621.  Colorado  —  Execution  Need  not  be  Returned — Oom- 
mencement  Against  Garnishee. 
It  is  not  necessary  that  the  officer  shall  have  first  returned  his 
execution  to  the  court  or  justice  before  serving  summons.  The 
return  of  such  summons  to  the  court  or  justice,  as  the  case  may 
be,  showing  due  service  on  the  person  or  persons  therein  named 
as  garnishees,  is  the  commencement  of  proceedings  against  the 
said  garnishees,  and  the  court  or  justice  must  examine  and  pro- 
ceed against  such  garnishee  or  garnishees,  when  served  with  sum- 
mons.^ 

i  (Colo.)  Rev.  Stats.  1908,  sec.  3794. 

§  2622.  Colorado — Garnishee  may  Answer  to  Officer  in  Writing. 
Whenever  any  person  is  summoned  as  garnishee  under  any  writ 
of  attachment,  or  as  provided  by  law,^  the  plaintiff  his  agent 
or  attorney,  may  direct  the  officer,  at  the  time  of  serving  the 
process  or  thereafter,  to  take  the  answer  of  the  garnishee,  or 
whenever  any  person  summoned  as  garnishee  as  aforesaid  desires 
to  exonerate  himself  from  further  liability  or  attendance  at  court 
he  may  do  so  (except  as  hereafter  provided)  by  making  and  sub- 
scribing an  answer.* 

1  (Colo.)  Rev.  stats.  1908,  see.  3793. 
s  (Colo.)  Rev.  Stats.  1908,  sec.  3795. 

§  2023.    Colorado — ^Answer  of  Garnishee  Under  Oath— Interroga- 
tories— ^Form. 

In  all  cases  mentioned  in  the  preceding  section  the  answer  of 
the  garnishee  must  be  under  oath,  in  writing,  and  the  officer  serv- 
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ing  the  writ  of  attachment  or  gamisliee  summons  must  administer 
the  oath,  take  the  answer,  and  append  the  same  to  his  retnm  of 
the  process  served.  The  interrogatories  and  oath  may  be  in  sub- 
stance as  follows : 

1.  Are  you  in  any  manner  indebted  to  the  defendant,  C  D, 
either  property  or  money,  and  is  the  same  now  due?  If  not  due> 
when  is  the  same  to  become  duet    State  fully  all  particulars. 

Answer. 

2.  Have  you  in  your  possession,  in  your  charge,  or  under  your 
eontrol,  any  property,  effects,  goods,  chattels,  rights,  credits  or 
ehoses  in  action  of  said  defendant  or  in  which  he  is  interested? 
If  80,  state  what  is  the  value  of  the  same,  and  state  fully  all  par- 
ticulars. 

3.  Do  you  hnow  of  any  debts  owing  to  the  said  defendant, 
whether  due  op  not  due,  or  any  property,  effects,  goods,  chattels, 
rights,  credits  or  choses  in  action,  belonging  to  him,  or  in  which 
he  is  interested  and  now  in  the  possession  or  under  the  control  of 
(Others f    If  so^  state  the  particulars. 

Answer. 


[Signature  of  garnishee.] 

I  [insert  the  name  of  garnishee],  do  solemnly  swear  [or  affirm] 
that  the  answers  to  the  foregoing  interrogatories  by  me  subscribed 
are  true,  so  help  me  Qod. 


[Signature  of  garnishee.] 
Subscribed  and  sworn  to  before  me,  this ,  19 . 


[Signature  of  officer.] 
1  (Colo.)  Bev.  Stats.  1008,  see.  8790. 

§  2G24   Colorado — Oamishee  Befusing  to  Answer  Summons. 

If  the  garnishee  refuses  to  answer  fully  and  unequivocally  all 
the  foregoing  interrogatories,  he  must  be  sunmioned  by  the  officer 
and  required  to  appear  before  the  court  or  justice  as  provided 
by  law,  and  to  answer  before  the  court  or  justice  all  the  interroga- 
tories prescribed  in  the  preceding  section  and  such  other  questions 
as  the  court  or  justice  may  think  proper  and  right.^ 

*  (Colo.)  Bev.  Stats.  1908,  sec.  3797. 
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§  2625.    Colorado — Grarnishee   may   Pay   to    Officer— Beceipt— 
Sale — Surplus. 

After  answer  the  garnishee  may  pay  to  the  oflScer  the  amount 
of  money  he  so  confesses  to  be  due  and  owing  by  him  to  the  de- 
fendant, and  deliver  to  the  officer  the  property  and  effects  in  his 
possession,  charge,  or  under  his  control,  and  thereupon  be  relieved 
from  attendance  at  court  unless  further  summoned.  In  such 
cases  the  officer  must  receipt  to  the  garnishee  for  the  money  and 
property  received ;  and  if  the  action  be  attachment  he  must  hold 
the  same  until  the  final  determination  of  the  suit,  unless  the  same 
be  of  a  perishable  nature;  if  the  proceeding  be  upon  judgment,  as 
provided  in  section  2620,  the  officer  must  sell  the  property,  giv- 
ing the  usual  previous  notice,  as  in  other  cases,  and  apply  the 
proceeds  of  sale  and  moneys  so  received  from  the  garnishee,  to 
the  satisfaction  of  the  execution  in  his  hands  against  the  defend- 
ant. Should  there  be  any  surplus  money  or  property  unsold  in 
the  hands  of  the  officer  after  paying  the  costs  of  garnisheeing  and 
satisfaction  of  the  execution  against  the  defendant  he  must  pay 
and  deliver  the  same  to  the  defendant  without  delay.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3798. 

§  2626.  Colorado — ^Flaintiff  may  Traverse  Grarnishee 's  Answer — 
Scire  Facias  Issue — ^Trial — Judgment — Costs. 
After  answer  of  the  garnishee,  in  any  case,  is  made,  either  be- 
fore the  officer  or  in  court,  the  plaintiff,  his  agent  or  attorney,  may 
controvert  the  whole  or  any  part  of  said  answer,  by  filing  in  court, 
or  before  the  justice,  an  affidavit  traversing  any  of  the  facts  set 
forth  in  such  answer  (such  affidavit  may  be  upon  information  and 
belief) ;  thereupon  a  scire  facias  shall  issue  and  be  served  upon 
such  garnishee  (unless  he  be  already  in  court)  requiring  him  to 
appear  before  the  court  or  justice  upon  a  day  named  therein. 
Issue  so  joined  without  further  pleadings  must  be  tried  as  other 
trials  at  law  are  conducted;  and  if  the  finding  of  the  court,  or 
justice  of  the  peace,  or  the  verdict  of  the  jury,  is  against  the 
garnishee,  judgment  must  be  given  against  him  in  the  same 
manner  as  if  the  fact  had  been  admitted  by  him,  with  the  costs 
of  such  trial,  and  the  moneys  or  property  in  the  hands  of  garnishee 
or  officer  must  be  by  the  court  applied  to  the  payment  of  the 
plaintiff's  judgment  against  the  defendant.  If  the  finding  or 
verdict  is  in  favor  of  the  garnishee,  he   miist   recover   his    costs 
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against  the  plaintiff.    And  in  case  the  gamisHeV  admits  indebted- 
ness  to  the  defendant,  he  is  not  liable  for  eosts.'^ 


*'  • 


1  (Colo.)  Bev.  Stats.  1908,  sec.  3799. 


*  • 


§2627.    Colorado— Default  of  Garnishee — Scire  Facias-r  Final 
Judgment. 

If  any  garnishee,  having  refused  to  answer  before  the  offij^tjfy 
or  summoned  to  appear  as  provided  by  the  preceding  sections; 
being  duly  served  with  process,  fail  to  appear  at  the  time  and*« 
place  in  the  process  fixed  for  his  appearance,  default  may  be  taken 
against  such  garnishee,  and  a  conditional  judgment  may  be  ren- 
dered against  such  garnishee  for  the  full  amount  of  the  judgment 
rendered  against  the  debtor  in  the  original  action  and  costs. 
Thereupon  a  scire  facias  may  issue  out  of  the  court  where  such 
proceeding  is  pending,  commanding  such  garnishee  to  appear  at 
said  court  on  the  return  day  of  said  writ,  and  to  show  cause  why 
snch  judgment  should  not  be  made  final  and  conclusive,  which 
scire  facias  must,  if  issued  out  of  the  district  or  county  court,  be 
returnable  in  twenty  days,  and  be  served  upon  such  garnishee  at 
least  ten  days  before  the  return  day,  and  if  issued  out  of  justice 
court,  be  returnable  in  five  days  from  its  issuance,  and  must  be 
served  upon  the  garnishee  at  least  three  days  before  the  return 
day,  and  if  such  garnishee  fail  to  appear  at  such  court  or  before 
such  justice,  on  the  return  day  of  such  scire  facias,  said  condi- 
tional judgment  is  made  final  and  conclusive.^ 

i  (Colo.)  Bev.  Stato.  1908,  sec  3800. 

§  2628.    Colorado — Ooods  Claimed  by  Third  Person— Trial  of 
Right. 

If  it  appears  that  any  goods,  chattels,  choses  in  action,  credits 
or  effects  in  the  hands  of  a  garnishee  are  claimed  by  any  other 
person,  by  force  of  an  assignment  from  the  defendant,  or  other- 
wise, the  court  or  justice  of  the  peace  must  permit  such  claim- 
ant to  appear  and  maintain  his  right.  The  court  of  justice  may, 
in  its  discretion,  adjourn  the  case  not  exceeding  five  days  for 
the  purpose  of  giving  the  claimant  such  notice  as  it  may  direct.^ 

^  (Colo.)  Bev.  Stats.  1908,  sec.  3801. 


•        •       • 
•  •  • 


•     •  • 
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§  2629.    CcIora<QVClaimant  may  be  Made  Party— Default. 

If  a  third  party 'claimant  appears,  he  may  be  admitted  as  a  party 
to  the  suit^,8QBt  far  as  respects  his  title  to  the  property  in  question,  and 
may  allejfe'^nd  prove  any  facts  not  stated  nor  denied  by  the  gar- 
nishee, IsmS  such  allegations  must  be  made,  tried  and  determined 
in  tfre.  manner  hereinbefore  provided.  If  such  {)er8on  fails  to 
app^a^,  after  having  been  served  with  notice  in  the  manner  di- 

/jf^t^d,  he  must  nevertheless  be  concluded  by  the  judgment  in  re- 

*gkrd  to  his  claim.* 

i  (Colo.)  Bev.  Stats.  1908,  sec.  3802. 


§  2630.    Colorado — ^Oamishee  may  Claim  Setoff. 

Every  garnishee  must  be  allowed  to  retain  or  deduct  out  of  the 
property,  effects  or  credits  in  his  hands  all  demands  against  the 
plaintiff,  and  all  demands  against  the  defendant  of  which  he  could 
have  availed  himself  if  he  had  not  been  summoned  as  garnishee, 
whether  the  same  are  at  the  time  due  or  not,  and  whether  by  way 
of  setoff  on  a  trial,  or  by  the  setoff  of  judgments  or  executions  be- 
tween himself  and  the  plaintiff  and  defendant  severally,  and  he  is 
liable  for  the  balance  only  after  all  mutual  demands  between  him- 
self and  plaintiff  and  defendant  are  adjusted,  not  including  un- 
liquidated damages  for  wrongs  and  injuries.  The  verdict  or  find- 
ing, as  well  as  the  record  of  the  judgment,  must  show  in  all  cases 
against  which  party,  and  the  amount  thereof,  any  setoff  is  allowed, 
if  any  such  be  allowed.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3803. 

§  2631.    Colorado— Garnishee  not  Liable  on  Note  or  Draft  not 
Due. 

No  person  is  liable  as  a  garnishee  by  reason  of  having  dravTn, 
accepted,  made,  or  indorsed  any  negotiable  instrument,  when  the 
same  is  not  due,  in  the  hands  of  the  defendant  at  the  time  of  ser- 
vice of  the  garnishee  summons,  or  the  rendition,  of  the  judgment.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec  3804. 

§  2632.    Colorado— Effect  of  Judgment  Against  Oamishee. 

The  judgment  against  a  garnishee  acquits  him  from  all  demands 
by  the  defendant  for  all  goods,  effects  and  credits,  paid,  delivered 
or  accounted  for  by  the  garnishee  by  force  of  such  judgment.* 

1  (Colo.)  Bev.  Stat8«  1908,  sec.  3805. 
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§  2633.    Colorado— Discharge  of  Oamishee  No  Bar  to  Action  by 
Defendant. 
If  the  person  summoned  as  garnishee  is  discharged,  the  judg- 
ment is  no  bar  to  an  action  brought  against  him  by  the  defendant 
for  the  same  demand.^ 

1  (Colo.)  BoT.  StfttB.  190S,  see.  3805. 

§  2634.   Colorado— Execution  Stayed  Till  Debt  Falli  Due. 

When  judgment  is  rendered  against  any  garnishee  and  it  ap- 
pears that  the  debt  from  him  to  the  defendant  is  not  yet  due, 
execution  must  not  issue  until  the  debt  has  become  due.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3807. 


§  2685.   Colorado— Oamishee  to  Deliver  Gtoods— Officer  to  Hold 
and  Sell. 

When  any  garnishee  h^s  any  goods,  chattels,  choses  in  action, 
or  effects  other  than  money,  belonging  to  the  defendant,  or  which 
he  is  bound  to  deliver  to  him,  he  must  deliver  the  same  or  so  much 
thereof  as  may  be  necessary  to  the  officer  who  holds  the  execution 
in  favor  of  the  plaintiff  in  the  attachment  suit  or  judgment,  which 
mnst  be  sold  by  the  officer,  and  ythe  proceeds  applied  and  ac- 
connted  for  in  the  same  manner  as  other  goods  and  chattels  taken 
on  execution.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3808. 

§  2636.    Colorado— Plaintiff  may  Pay  Lien  and  be  Subrogated. 

When  it  appears  that  such  goods,  chattels,  choses  in  action  or 
effects  in  the  hands  of  a  garnishee  are  mortgaged  or  pledged,  or 
in  any  way  liable  for  the  payment  of  a  debt  to  him,  the  plaintiff 
may  be  allowed,  under  an  order  of  the  court  or  justice  of  the 
peace  for  that  purpose,  to  pay  or  tender  the  amount  due  to  the 
garnishee;  and  he  must  thereupon  deliver  the  goods,  chattels, 
choses  in  action  and  effects  in  the  manner  before  provided  to  the 
officer  who  holds  the  execution.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec  3809. 

§  2637.    Colorado— Subrogation— Where    Pledge    Held    Under 
Condition. 

If  the  goods,  chattels,  choses  in  action  or  effects  are  held  for  any 
pnrpose  other  than  to  secure  the  payment  of  moneys,  and  if  the 
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contract,  condition  or  other  thing  to  be  done  or  performed  is  such 
as  can  be  performed  by  the  plaintiff  without  damage  to  the  other 
parties,  the  court  or  justice  of  the  peace  may  make  an  order  for 
the  performance  thereof  by  him.  Upon  such  performance  or  a 
tender,  the  garnishee  must  deliver  the  goods,  chattels  and  effects 
in  the  manner  before  provided  to  the  oflBcer  who  holds  the  execu- 
tion.^ 

^  (Colo.)  Bev.  Stats.  1908,  sec.  3810. 

§  2638.    Colorado — ^Disposition  of  Property  Delivered  to  Officer — 
Redemption  Money  and  Indemnity. 

All  goods,  chattels,  choses  in  action  and  effects  received  by  the 
officer  under  either  of  the  two  preceding  sections  must  be  aold 
and  disposed  of  in  the  same  manner  as  if  they  had  beec.  taken  on 
an  execution  in  any  other  manner,  except  that  from  the  proceeds 
of  the  sale  the  officer  must  repay  the  plaintiff  the  amount  paid 
by  him  to  the  garnishee  for  the  redemption  of  the  sam^e,  with  in- 
terest thereon,  or  indemnify  the  plaintiff  for  any  other  act  or 
thing  by  him  done  or  performed,  pursuant  to  the  order  of  the 
court  or  justice  of  the  peace,  for  the  redemption  of  the  same.^ 

1  (Colo.)  Rev.  stats.  1908,  sec.  3811. 

§  2639.    Colorado — Garnishee  Refusing  Delivery    may  be  At- 
tached— Judgment — ^Execution. 

If  any  garnishee  refuses  or  neglects  to  deliver  any  goods,  chat- 
tels, choses  in  action  or  effects  in  his  hands  when  thereto  lawfully 
required  by  the  court  or  justice  of  the  peace  or  officer  having  an 
execution' upon  which  the  same  may  be  received,  he  must,  if  the 
proceeding  be  in  a  court  of  record,  be  liable  to  be  attached  and 
punished  for  contempt,  or  the  court  may  enter  up  judgment  for 
the  amoimt  of  the  plaintiff's  judgment  and  costs,  and  award 
execution  thereon  against  the  garnishee,  or,  if  the  proceedings  be 
before  a  justice  of  the  peace,  be  liable  to  the  plaintiff  for  the  full 
amount  of  his  judgment  and  costs  against  the  defendant,  and 
judgment  may  be  entered  against  him  therefor.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3812. 

§  2640.    Colorado — Taxation  of  Costs — ^Fees  of  Garnishee. 

The  court  or  justice  of  the  peace  may  order  the  costs  of  the 
proceedings  in  any  garnishment  to  be  paid  by  the  plaintiff,  or  out 
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of  the  effects  or  credits  garnished,  or  by  the  garnishee,  or  may 
apportion  the  same  as  appears  to  be  just  and  equitable.  The 
garnishee  is  entitled  to  fees,  when  he  does  not  resist  or  make  costs 
when  judgment  is  rendered  against  him,  the  same  as  witnesses 
before  the  same  courts  in  civil  cases.^ 

1  (Colo.)  Bey.  Stots.  1908,  sec.  3813. 

§2641.   Colorado— Trials    With    or    Without    Jury— Form    of 
Judgment. 

All  trials  in  these  proceedings,  except  as  otherwise  provided, 
must  be  conducted  as  other  trials  at  law,  with  or  without  jury ; 
if  the  trial  be  before  a  justice  of  the  peace,  then  the  same  must  be 
conducted  according  to  the  practice  in  justices'  courts.  Nothing 
contained  in  this  act  must  require  either  party  to  file  written 
pleadings  before  a  justice  of  the  peace.  If  the  finding  of  the 
court  or  justice,  or  verdict  of  the  jury  in  any  case,  is  against  the 
garnishee,  judgment  may  be  entered  against  the  garnishee  in 
favor  of  the  defendant  for  the  use  and  benefit  of  the  plaintiff.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3814. 

§2642.  Colorado  — Words  "Plaintiff/'  "Defendant"  and 
"Officer"  Defined. 
The  word  "plaintiff,"  as  used  in  the  foregoing  sections,  must 
be  construed  to  mean  the  judgment  or  execution  creditor ;  the 
word  ** defendant,"  the  judgment  or  execution  debtor;  and  the 
word  "officer,"  the  sheriff,  constable  or  other  officer  executing 
the  process  of  court  or  justice.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3816. 

§  2643.   Colorado— Amendment  of  Summons  or  Affidavit. 

No  proceedings  against  a  garnishee  or  garnishees  must  be 
quashed,  or  set  aside,  or  said  garnishee  or  garnishees  discharjred, 
on  account  of  any  insufficiency  of  the  original  affidavit  or  sum- 
mons, if  the  plaintiff  or  plaintiffs,  or  other  credible  person  for 
him,  causes  a  legal  and  sufficient  affidavit  to  be  filed,  or  the  sum- 
mons to  be  amended,  in  such  time  and  manner  as  the  court,  or 
justice  of  the  peace,  respectively,  in  their  discretion,  direct ;  and 
in  that  event,  the  cause  must  proceed,  as  if  such  proceedings  had 
originally  been  sufficient.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec  3817. 
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ABTICLE  XVI. 

WASHINGTON— OABNISHMENT. 

I  2644.  Washington— Garnishment — Process — ^AiBdayit. 

S  2645.  WaBhington — Garnishee  summons — ^Form. 

i  2646.  Washington — Service  of  summons  on  garnishee — ^Return. 

S  2647.  Washington — ^Liability  of  garnishee. 

9  2648.  Washington — Garnishee  action — When  deemed  commenced. 

S  2649.  Washington — Examination  of  garnishee. 

§  2650.  Washington — Garnishment — Trial,  when. 

S  2651.  Washington — Garnishment — ^Defendant  may  participate  in  triaL 

§  2652.  Washington — Garnishment   proceedings — Costs. 

§  2653.  Washington — Judgment   against  garnishee. 

S  2654.  Washington — Costs  against  garnishee. 

§  2655.  Washington — Garnishment — Final  judgment — Negotiable  inatnuneiLt. 

S  2656.  Washington — ^Default,  etc.,  by  garnishee. 

S  2657.  Washington — Garnishment — Appearance  after  default. 

S  2658.  Washington — Garnishment — Judgment  in  bar. 

§  2659.  Washington-r-Power  to  issue  writs  of  garnishment. 

§  2660.  Washington — Affidavit  of  issuance  of  writ.  . 

§  2661.  Washington — Issuance  of  writ,  contents  and  procedure. 

§  2662.  Washington— Writ— Form. 

8  2663.  Washington-T-Writ  of  attachment — Form. 

i  2664.  Washington — ^Attachment  writ — Form. 

S  2665.  Washington — ^Writ,  how  directed. 

§  2666.  Washington — ^Writ,  how  served. 

§  2667.  Washington — Service  upon  bank  as  garnishee. 

§  2668.  Washington— Effect  of  service  of  writ  on  garnishee— Payment  of 

debt 

S  2669.  Washington — ^Defendant  may  bond  against  garnishment. 

S  2670.  Washington — Answer  of  garnishee. 

§  2671.  Washington — Execution  against  garnishee. 

§  2671a.  Washington — Judgment  discharging  garnishee  in  what  eases. 

§  2672.  Washington — Garnishee  to  deliver  property  in  what  cases — Custody. 

S  2672a.  Washington — ^Judgment  by  default  where  garnishee  fails  to  answer. 

§  2673.  Washington — Judgment  against  garnishee. 

§  2674.  Washington — Contempt  upon  refusal  to  deliver. 

§  2675.  Washington — Corporation  garnishee — Shares  of  stock  sold. 

S  2676.  Washington — Sales,  how  conducted. 

§  2677.  Washington — Garnishment — Title  on   sale. 

S  2678.  Washington — Garnishment — Controverting  the  answer  of  the  gamiBhee 

—TriaL 

§  2679.  Washington — Garnishment — Attorney's  fees — Costs. 

S  2680.  Washington — Garnishee's  defense  against  defendant. 

§  2681.  Washington — Garnishee's  answer— Identity  of  names,  how  determined 

—Trial. 

§  2682.  Washington — What  garnishee  need  not  plead. 
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§2814.   Washin^on— Oarniflhment— Procesfr—Affldavit. 

Whenever  any  action  has  been  commenced  by  summons  upon 
contract,  express  or  implied,  or  notice  and  complaint  in  a  jus- 
tice's court,  if  the  plaintiff,  or  someone  in  his  behalf,  makes  and 
delivers  to  the  officer  having  such  summons,  or  notice  and  com- 
plaint, an  affidavit  stating  that  the  affiant  has  good  reason  to 
believe  that    some    person    [naming    him]    is  indebted    to  the 
defendant,  or  has  personal  property  in  his  possession  or  under 
lis  control  belonging  to  the  defendant,  or  when  there  is  more 
than  one  defendant,  to  any  or  either  of  them,  not  by  law  exempt 
from  sale  on  execution,  and  demand  that  he  summon  such  person 
BS  garnishee,  such  officer  must  summon  such  person  in  writing 
to  appear  before  the  justice  on  the  return  day  of  such  summons, 
or  notice  and  complaint,  to  answer  touching  his  liability  as 
garnishee.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1807. 


§  2646.    Washinj^n — Oamiahee  Summons— Form. 

[The  summons  to  the  garnishee  may  be  substantially  as  fol- 
lows:] 

The  State  of  Washington, 
■ County  ,- 


The  State  of  Washington  to . 

Whereas,  a  summons  or  notice  and  complaint  has  been  issued 

by ,  a  justice  of  the  peace  of  said  county,  returnable 

on  the day  of ^  A.  D.  19 ,  in  favor  of , 

plaintiff,  and  against  ,  defendant;    and    whereas,    the 

plaintiff  [or  in  his  behalf]   has  made  oath  that  you 

have  property  in  your  possession  or  under  your  control  belonging 
to  the  defendant  [or  are  indebted  to  him],  now  therefore,  you 
are  hereby  siimmoned  to  be  and  appear  before  the  said  justice 
at  his  office  in  said  county  on  the  return  day  of  said  summons 

[or  notice  and  complaint],  at  o'clock  in  the  ^noon  of 

wid  day,  then  and  there  to  answer  under  oath,  touching  your 
liability  as  garnishee. 
Given  under  my  hand  this day  of ,  19 . 


-Constable  or  Sheriff.^ 
^  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  1808. 
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§  2646.    Washington— Service  of  Summons  on  Garnishee — ^Re- 
turn. 

The  ofiScer  must  serve  summons  on  the  garnishee  personally, 
and  return  the  same,  with  the  affidavit,  to  the  justice  at  the 
same  time  that  he  makes  return  of  the  service  of  the  summons 
or  notice  and  complaint,  and  state  the  day  such  summons  was 
served  on  the  garnishee.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1809. 

§  2647.    Washington— Liability  of  Oamishee. 

The  garnishee,  from  the  time  of  the  service  of  summons,  must 
stand  liable  to  the  plaintiff  to  the  amount  of  the  i)ersonal  prop- 
erty, money,  credits,  and  effects  in  his  hands  or  under  his  control 
belonging  to  the  defendant,  and  the  amount  of  his  own  indebt- 
edness to  the  defendant,  then  due  or  to  become  due,  and  not  by 
law  exempt  from  sale  on  execution.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1811. 

§  2648.    Washington — Oamishee  Action— When  Deemed  Com- 
menced. 

The  service  of  the  garnishee  summons  is  deemed  the  commence- 
ment of  an  action  against  such  garnishee ;  and  upon  the  return  of 
the  constable  that  such  summons  has  been  duly  served,  the  justice 
must  enter  an  action  in  his  docket  in  which  the  plaintiff  in  the 
original  action  is  plaintiff  and  the  garnishee  defendant.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1812. 

§  2649.    Washington — ^Examination  of  (Oamishee. 

On  the  appearance  of  the  garnishee  before  the  justice,  the  af- 
fidavit is  deemed  a  sufficient  complaint  in  the  action,  and  the 
justice  must  forthwith  proceed  to  examine  the  said  garnishee 
and  his  witnesses  touching  the  matters  alleged  in  the  affidavit, 
and  reduce  the  answers  of  said  garnishee  and  his  witnesses  to 
writing,  and  file  the  same  with  the  papers  in  the  case;  such  ex- 
amination may  be  adjourned  by  said  garnishee  as  in  case  of 
adjournment  in  justice  court  in  civil  actions.  In  lieu  of  the  per- 
sonal appearance  of  the  garnishee  and  his  examination  by  the 
justice,  the  garnishee  may  answer  the  affidavit  and  writ,  in  writ- 
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ing,  in  which  case  the  answer  must  be  in  writing,  signed  and 
verified  by  the  garnishee,  and  make  true  answer  to  the  several 
matters  set  up  in  the  affidavit  and  such  answer  must  be  filed 
with  the  justice  of  the  peace,  within  the  time  required  by  the 
writ  for  the  garnishee  to  appear.^ 

1  Bern,  k  Bal.  Ann.  Codes  &  Stats.,  see.  1813. 

§  2650.    Washington — Ckmushment — ^Trial,  When. 

If  the  plaintiff  is  not  satisfied  with  the  answers  of  the  garnishee, 
or  if  either  party  desires  a  trial,  the  justice  must  enter  the  fact 
in  his  docket,  and  the  case  be  proceeded  with  and  tried  upon  the 
issue  formed  by  the  affidavit  and  answer,  as  in  other  actions  com- 
menced by  summons;  and  if,  upon  the  trial  of  any  such  issue, 
property  or  effects  be  found  in  the  hands  of  the  garnishee,  or  it 
appears  that  such  garnishee  was  indebted  to  the  defendant,  the 
justice  or  jury  must  assess  the  value  thereof,  and  the  garnishee 
may  hold  the  same  subject  to  the  further  order  of  the  justice.^ 

I  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1814. 

§  2661.    Washington — Oamishment — ^Defendant  may  Participate 
in  Trial. 

The  defendant  in  the  original  aetion  may  appear  and  defend 
the  proceedings  against  the  garnishee,  upon  the  ground  that  the 
indebtedness  of  the  garnishee,  or  any  property  held  by  him,  is 
exempt  from  execution  against  such  defendant,  or  for  any  other 
reason  is  not  liable  to  garnishment,  or  upon  any  grounds  upon 
which  a  garnishee  might  defend  the  same,  and  may  participate 
in  the  trial  of  any  issue  between  the  plaintiff  and  the  garnishee 
for  the  protection  x>f  his  interests.^ 

^  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1S15. 

§  2652.   Washington — Garnishment  Proceedings — Costs. 

If,  in  the  action  instituted  against  the  garnishee,  the  plaintiff 
be  nonsuited  or  discontinue  his  action;  or  if,  upon  the  answer 
and  trial  of  the  issue  between  the  plaintiff  and  garnishee,  no 
property  or  effects  be  found  in  the  hands  of  the  garnishee,  or 
nothing  is  found  due  from  the  garnishee  to  the  defendant ;  or  if, 
in  the  action  against  the  principal  defendant,  the  plaintiff  be  non- 
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suited  or  discontinue  his  action ;  or  if,  on  the  trial  in  such  action, 
nothing  is  found  due  from  the  defendant  to  the  plaintiff, — ^then 
in  each  of  these  cases  the  garnishee  must  recover  costs  against  the 
plaintiff,  and  no  such  costs  shall  be  paid  by  the  defendant.^ 

i  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  181S. 

§  2653.    Washington — Judgment  Against  Oamishee. 

If  the  plaintiff  recovers  against  the  defendant  in  the  original 
action,  and  the  answer  of  the  garnishee,  when  no  issue  is  made 
thereon,  or  the  finding  of  the  court  or  jury  on  an  issue,  shows 
the  garnishee,  at  the  time  of  the  service  of  the  summons,  had 
property  in  his  possession  belonging  to  the  defendant,  or  that 
he  was  indebted  to  him,  the  justice  must  enter  an  order  in  his 
docket  requiring  the  garnishee,  within  ten  days,  to  pay  or  de- 
liver to  the  justice  such  property  or  the  amount  of  such  indebted- 
ness, or  so  much  thereof  as  may  be  necessary  to  satisfy  such 
judgment,  with  costs  thereof,  and  the  costs  of  the  garnishee  pro- 
ceedings; or  if  it  appears,  from  such  answer  or  finding,  that 
the  garnishee  is  to  pay  or  deliver  to  the  defendant  any  money 
or  property  in  any  other  manner  or  at  any  other  time  than  imme- 
diately, and  at  the  time  of  service  of  the  summons,  the  same 
belonging  to  the  defendant,  then  the  order  of  the  justice  must 
be  that  such  payment  or  delivery  be  so  made  to  the  justice  for 
the  benefit  of  the  plaintiff.  If  such  garnishee  pay  such  indebted- 
ness, and  deliver  such  property  as  directed  by  such  order,  the 
costs  of  the  garnishee  must  be  paid  out  of  the  money  or  prop- 
erty received  by  the  justice,  unless  the  garnishee,  upon  an  issue 
joined  with  him  by  the  plaintiff,  has  been  held  liable  in  a  greater 
amount  of  property  or  indebtedness  than  was  disclosed  in  his 
answer,  in  which  case  he  must  not  have  costs.  And  all  property 
and  effects,  except  money,  delivered  to  the  justice  must  be  by 
him  ordered  to  be  sold  on  the  execution  against  the  defendant.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1817* 

§  2664.    Washington— 4Jo8t8  Against  Gkumishee. 

If  the  garnishee  do  not  deliver  over  the  property  or  pay  the 
money  so  found  in  his  hands  and  belonging  to  the  defendant,  as 
provided  in  the  preceding  section,  then  judgment  must  be  given 
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against  liim  for  fhe  yalue  of  such  property  or  money,  and  costs 
of  suit  in  the  cause  in  which  he  is  garnishee,  and  no  such  costs 
most  be  paid  by  the  defendant.^ 

t  Bern,  k  Bal.  Ann.  Codes  ft  Stats.,  see.  1818. 

§2666.  Washington  —  Oamishment  —  Final  Judgment— Nego- 
tiable Instrument. 
No  final  judgment  must  be  rendered  against  th«  garnishee  un- 
til final  judgment  be  rendered  against  the  defendant  in  the  orig- 
inal action;  but  no  judgment  must  be  rendered  against  a  gar- 
nishee, or  any  money  be  required  to  be  delivered  by  him  to  the 
jostice,  upon  any  liability  arising  out  of  a  debt  due  [evidenced] 
by  negotiable  paper,  unless  such  paper  is  delivered  or  the  gar- 
nishee completely  exonerated  or  indemnified  from  all  liability 
thereon  after  he  may  have  satisfied  the  judgment.^ 

1  Ssm.  A  Bal.  Ann.  Codes  ft  Stats.,  sec.  1819. 

§  2666.    Washington— Default,  eto.,  by  Garnishee. 

When  a  garnishee  fails  to  appear,  or,  appearing,  fails  to  make 
foil  answers  upon  oath  to  the  interrogatories  of  the  justice  touch- 
ing his  liabilities  as  garnishee,  the  justice  must  enter  such  fact 
in  his  docket,  and  he  must  be  adjudged  to  be  indebted  to  the 
defendant ;  and  if  judgment  is  rendered  in  favor  of  the  plaintiff, 
against  the  defendant,  judgment  in  favor  of  the  plaintifif  must 
be  entered  against  such  garnishee  for  the  amount  of  the  judg- 
ment against  the  defendant,  and  for  all  costs  in  the  garnishee 
proceedings,  and  no  such  costs  are  to  be  paid  by  the  defendant. 
The  justice  may  continue  the  cause  to  some  other  day,  if  neces- 
«ary  for  further  proceedings.* 

1  Rem.  ft  BaL  Ann.  Codes  ft  Stats.,  see.  1S20. 

§  2667.  Washington — Oamishment— Appearance  After  Default. 
If  the  garnishee  fail  to  appear  at  the  proper  time,  he  may 
afterward  appear  and  answer  at  any  time  before  final  judgment 
against  him,  if  he  first  pay  all  costs  in  the  garnishee  suit  which 
have  accrued  up  to  that  time ;  and  when  he  so  appears,  the  jus- 
tice must  cause  the  plaintifiE  to  be  notified  thereof,  so  that  he 
may  be  present  at  the  examination.^ 

i  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1821. 
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§  2658.    Washington — Gtamishment — Judgment  in  Bar. 

In  all  actions  brought  by  the  defendant  against  the  garnishee 
for  the  recovery  of  any  property,  credits,  money,  or  effects  de- 
livered up  or  paid  by  order  of  any  judgment,  except  costs  ren- 
dered against  the  garnishee,  such  judgment  may  be  pleaded  in 
bar,  and  the  same  is  conclusive  between  such  parties.^ 

1  Bern.  &  Bal.  Ann.  Codes  k  Stats.,  sec.  1822. 

§  2659.    Washington— Power  to  Issue  Writs  of  Oamishment. 

The  justice  of  the  peace  in  the  various  precincts  in  the  state  may 
issue  writs  of  garnishment,  returnable  to  their  respective  courts, 
where  the  plaintiff  sues  for  a  debt  and  makes  affidavit  that  such 
debt  is  just,  due  and  unpaid,  and  that  the  garnishment  applied  for 
is  not  sued  out  to  injure  either  the  defendant  or  the  garnishee.^ 

1  (Wash.)  Bern.  &  Bal.  Ann.  Stats.,  sec.  1823. 

§  2660.    Washington— Affidavit  of  Issuance  of  Writ. 

Before  the  issuance  of  the  writ  of  garnishment,  the  plaintiff  or 
someone  in  his  behalf,  shall  make  application  therefor  by  affidavit, 
stating  the  facts  authorizing  the  issuance  of  the  writ,  and  that  he 
has  reason  to  believe  and  does  believe  that  the  garnishee  is  indebted 
to  the  defendant  or  that  he  has  in  his  possession  or  under  his  control 
personal  property  or  effects  belonging  to  the  defendant,  or  that 
the  garnishee  is  a  corporation  and  that  the  defendant  is  the  owner 
of  shares  of  the  capital  stock  thereof.* 

1  (Wash.)  Bern.  &  Bal.  Ann.  Stats.,  sec.  1824. 

§  2661.    Washington— Issuance  of  Writ,  Contents  and  Procedure. 

When  the  foregoing  requisites  have  been  complied  with,  the 
justice  of  the  peace  shall  immediately  issue  a  writ  of  garnishment 
directed  to  the  garnishee,  commanding  him  to  appear  before  the 
court  from  which  it  is  issued,  on  the  return  day  of  the  summons 
and  notice  or  notice  and  complaint  in  the  main  action  and  to  answer 
on  oath  in  what  amount,  if  any,  he  was  indebted  to  the  defendant 
when  such  writ  was  served  upon  him  and  what  personal  property 
or  effect,  if  any,  of  the  defendant  he  had  in  his  possession  or  under 
his  control  when  such  writ  was  served  upon  him;  and  where  it 
appears  from  the  affidavit  for  the  writ  that  the  garnishee  is  a  cor- 
poration in  which  the  defendant  is  the  owner  of  shares,  the  writ  of 
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garnishment  shall  farther  require  the  garnishee  to  answer  what 
nnmber  of  shares,  if  any,  the  defendant  owned  in  such  corporation 
when  such  writ  was  served  upon  it.^ 

1  (Wash.)  Bern.  &  Bal.  Ann.  Stats.,  sec.  1825. 

§2662.    Washington— Writ— ForuL 

To ,  Greeting : 

Whereas,  in  the  justice  court  in  and  for precinct, 

county,  state  of  Washington,  in  a  certain  cause  wherein is 

plaintiff  and is  defendant,  the  plaintiff  claiming  an  indebt- 
edness against  the  said of dollars,  besides  interest 

and  costs  of  suit,  has  applied  for  a  writ  of  garnishment  against  you : 

Now,  therefore,  you  are  hereby  summoned  to  be  and  appear  be- 
fore the  said  justice,  at  his  office  in  said  county,  on  the  

day  of ,  19 ,  at o  'clock  in  the ^noon  of  said 

day,  that  being  the  return  day  of  the  summons  [or  notice  and  com- 
plaint] in  the  main  action,  then  and  there  to  answer  upon  oath  in 

what  amount,  if  any,  you  were  indebted  to  the  said when 

this  writ  was  served  upon  you,  and  what  personal  property  or  ef- 
fects if  any,  of  the  said you  had  in  your  possession  or  under 

your  control  when  this  writ  was  served  upon  you  (and  if  the  gar- 
nishee be  a  corporation  in  which  the  defendant  is  alleged  to  be 
the  owner  of  shares,  then  the  writ  shall  proceed :  And  further  to 

answer  what  number  of  shares,  if  any,  the  said  owned  in 

• a  corporation,  when  this  writ  was  served  upon  you)  .* 

1  (Wuh.)  Bern,  ft  Bal.  Ann.  Stats.,  sec.  1826. 

§  2663.   Washington — ^Writ  of  Attachment — ^Form. 

The  State  of  Washington, 
County  of , — ^ss. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 

In  the  name  of  the  state  of  Washington,  you  are  commanded 
to  attach  and  safely  keep  the  goods  and  chattels,  moneys,  ef- 
fects, and  credits  of  (excepting  such  as  the  law  ex- 
empts), or  so  much  thereof  as  shall  satisfy  the  sum  of  

dollars,  with  interest  and  cost  of  suit,  in  whosesoever  hands  or 
possession  the  same  may  be  found  in  your  county,  and  to  provide 
that  the  goods  and  chattels  so  attached  may  be  subject  to  further 
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proceedings  thereon  as  the  law  requires;  and  of  this  writ  make 
legal  service  and  due  retnm. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  ^664.    Washington— Attachment  Writ-— Form. 

State  of  Washington, 
County  of 


To  the  Sheriff  or  Any  Constable  of  Said  County. 

In  the  name  of  the  United  States,  you  are  commanded  to  attach 
and  safely  keep  the  goods  and  chattels,  moneys,  effects  and  credits 

of [excepting  such  as  the  law  exempts],  or  so  much 

[thereof]  as  shall  satisfy  the  sum  of dollars,  with  interest 

and  costs  of  suit,  in  whosesoever  hands  or  possession  the  same 
may  be  found  in  your  county,  and  to  provide  that  the  goods 
and  chattels  so  attached  may  be  subject  to  further  proceeding 
thereon  as  the  law  requires;  and  of  this  writ  make  legal  service 
and  due  i^etum. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  2666.    Washington— Writ,  How  Directed. 

The  writ  of  garnishment  shall  be  dated  and  signed  by  the  justice 
of  the  peace,  and  the  name  and  ofSce  address  of  the  attorney'  for 
the  plaintiff  shall  be  indorsed  thereon,  or  in  case  the  plaintiff  has 
no  attorney,  then  the  name  and  address  of  the  plaintiff  shall  be  in- 
dorsed thereon.  The  writ,  when  so  issued  and  indorsed,  shall  be 
delivered  by  the  justice  of  the  peace  who  issues  it  to  the  party 
applying  therefor,  or  to  his  attorney.^ 

1  (Wash.)  Bern.  &  Bal.  Ann.  Stats.,  see.  1827. 

§  2666.    Washington— Writ,  How  Served. 

The  writ  of  garnishment  may  be  served  by  the  sheriff  or  any 
constable  of  the  county  in  which  the  garnishee  lives,  or  it  may  be 
served  by  any  citizen  of  the  state  of  Washington  over  the  age  of 
twenty-one  years  and  not  a  party  to  the  action  in  which  it  is  issued. 
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in  the  same  manner  as  a  summons  in  an  action  is  served.  And  in 
case  such  writ  is  served-  by  an  officer,  such  officer  shall  make  his 
retnm  thereon,  showing  the  time,  place  and  manner  of  service  and 
noting  thereon  his  fees  for  making  such  service  and  shall  sign  his 
name  to  such  return.  In  case  such  service  is  made  by  any  person 
other  than  an  officer,  such  person  shall  attach  to  the  original  writ  his 
affidavit  showing  his  qualifications  to  make  such  service  and  the  time, 
place,  and  manner  of  making  service,  but  no  fee  shall  be  allowed 
for  the  service  of  such  writ  unless  the  same  is  served  by  an  officer.^ 

1  (Wash.)  Bern,  k  BaL  Ann.  Stats.,  sec.  1828. 

§  2667.   Wadiinjfton — Service  upon  Bank  as  Ghirnlshee. 

In  cases  where  the  writ  of  garnishment  is  directed  to  a  corpo- 
ration carrying  on  a  general  banking  business  in  the  state  of 
Washington,  the  plaintiff,  in  addition  to  serving  the  writ  of 
garnishment  upon  said  garnishee,  must  at  the  same  time  and  as 
a  part  of  said  service  deliver  to  said  garnishee  a  statement  in 
writing  signed  by  the  plaintiff  or  his  attorney,  stating  the  place 
of  residence  of  the  defendant  and  his  business,  occupation,  trade 
or  profession,  and  unless  such  statement  is  so  delivered  with  said 
writ  of  garnishment,  the  service  of  said  writ  must  not  be  deemed 
complete  and  the  garnishee  must  not  be  held  liable  thereon,^ 

i  Bern,  k  Bal.  Ann.  Codes  ft  Stata.,  sec.  1829. 

§  2668.   Washington— Effect  of  Service  of  Writ  on  Gkunoishee — 
Payment  of  Debt. 

From  and  after  the  service  of  such  writ  of  garnishment,  it  shall 
not  be  lawful  for  the  garnishee  to  pay  to  the  defendant  any  debt 
owing  to  him  at  the  time  of  such  service,  or  to  deliver  to  him  any 
personal  property  or  effects  belonging  to  the  defendant  in  his  pos- 
session or  under  his  control  at  the  time  of  such  service,  nor  shall  the 
garnishee,  if  it  be  a  corporation  in  which  the  defendant  is  alleged 
to  be  the  owner  of  shares,  permit  or  recognize  any  sale  or  transfer 
of  any  shares  owned  by  said  defendant  at  the  time  of  such  service ; 
and  any  such  payment,  delivery,  sale  or  transfer  shall  be  void  and 
of  no  effect  as  to  so  much  of  said  debt,  personal  property  or  effects 
or  shares  as  may  be  necessary  to  satisfy  the  plaintiff's  demand.^ 

1  (Waali.)  Bern,  k  Bal.  Ann.  SUta.,  aec.  1830. 
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§  2660.    Washington— Defendant  may  Bond  Against  Garnish- 
ment. 

If  the  defendant  in  the  principal  action  causes  a  bond  to  be  exe- 
cuted to  the  plaintiff,  with  sureties,  to  be  approved  by  the  justice 
of  the  peace  issuing  the  writ,  conditioned  that  he  will  pay  any  judg- 
ment that  will  be  rendered  against  him  in  favor  of  the  plaintiff  in 
said  action,  and  shall  file  said  bond  with  said  justice  of  the  peace, 
the  writ  of  garnishment  shall,  upon  the  filing  and  approving  of 
said  bond,  be  immediately  discharged,  and  all  proceedings  had  there- 
under shall  be  vacated  and  said  justice  shall  issue  and  deliver  to 
said  defendant  a  certificate  to  the  effect  that  said  writ  of  garnish- 
ment has  been  discharged,  and  upon  the  delivery  of  said  certificate 
to  the  garnishee  he  shall  be  discharged  of  any  further  liability 
under  said  writ;  provided,  that  the  garnishee  shall  not  be  thereby 
deprived  from  recovery  of  costs  in  said  proceedings  to  which  he 
would  otherwise  be  entitled  by  law.^ 

i  (Wash.)  Bern.  &  Bal.  Ann.  Stats.,  sec.  1831. 

§  2670.    Washington— Answer  of  Garnishee. 

The  answer  of  the  garnishee  shall  be  in  writing  and  signed  and 
verified  as  other  pleadings  and  make  true  answers  to  the  several 
matters  inquired  of  in  the  writ  of  garnishment  and  shall  be  served 
upon  the  plaintiff  or  his  attorney  and  filed  with  the  justice  of  the 
peace  who  issued  said  writ.^ 

1  (Wash.)  Bern.  &  Bal.  Ann.  Stats.,  see.  1832. 

§  2671.    Washington— Execution  Against  Oamishee. 

Execution  may  be  issued  on  the  judgment  against  the  garnishee 
herein  provided  for  in  like  manner  as  upon  any  other  judgment. 
The  amount  made  upon  any  such  execution  shall  be  paid  by  the 
officer  executing  the  same  to  the  justice  of  the  peace  from  whom 
such  execution  was  issued,  and  shall  be  applied  to  the  satisfaction 
of  such  judgment,  interests  and  costs,  and  also  to  the  satisfaction 
of  the  judgment  against  the  defendant  and  the  surplus,  if  any, 
shall  be  paid  to  the  garnishee.^ 

1  (Wash.)  Bern.  &  BaL  Ann.  Stats.,  sec.  1836. 

§  2671a.  Washington — Judgment  Discharging  Garnishee  in  What 
Cases. 
Should  it  appear  from  the  answer  of  the  garnishee  that  he  was 
not  indebted  to  the  defendant  when  the  writ  of  garnishment  was 
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served  upon  him  and  that  he  had  not  in  his  possession  or  under 
his  control  any  personal  property  or  effects  of  the  defendant  when 
the  writ  was  served;  and  when  the  garnishee  is  a  corporation  in 
which  the  defendant  is  alleged  to  be  the  owner  of  shares  of  stock, 
if  it  shall  further  appear  from  such  answer  that  the  defendant  was 
not  the  owner  of  any  such  shares  when  the  writ  was  served,  and 
should  the  answer  of  the  garnishee  not  be  controverted  as  herein- 
after provided,  the  court  shall  enter  judgment  discharging  the  gar- 
nishee.^ 

I  (Wuh.)  Bern,  ft  Bal.  Ann.  Stats.,  see.  1833. 

§  2872.  Washington — Gkumishee  to  Deliv«r  Property  in  What 
Oases — Custody. 
Should  it  appear  from  the  answer  of  the  garnishee,  or  should  it  be 
made  otherwise  to  appear,  as  hereinafter  provided,  that  the  gar- 
nishee had  in  his  possession  or  under  his  control  when  the  writ  was 
served  upon  him,  any  personal  property  or  effects  of  the  defendant 
liable  to  execution,  the  court  shall  render  a  decree  requiring  the 
garnishee  to  deliver  up  to  the  justice  on  demand,  such  personal  prop- 
erty or  effects,  or  so  much  of  them  as  may  be  necessary  to  satisfy 
the  plaintiff's  claim.  In  cases  where  a  judgment  has  been  ren- 
dered in  the  principal  action  such  personal  property  or  effects  may 
be  sold  in  like  manner  as  other  property  is  sold  upon  execution  on 
a  judgment.  In  cases  where  judgment  has  not  been  rendered  in  the 
principal  action  the  justice  of  the  peace  shall  retain  such  personal 
property  or  effects  in  his  possession  until  the  rendition  of  the  judg- 
ment therein,  and  in  case  judgment  is  rendered  in  such  principal 
action  in  favor  of  the  plaintiff,  said  goods,  or  effects,  or  sufficient 
of  them  to  satisfy  said  judgment,  may  be  sold  in  like  manner  as 
other  property  is  sold  upon  execution  issued  on  a  judgment.  In 
case  judgment  shall  be  rendered  in  such  action  against  the  plaintiff 
and  in  favor  of  the  defendant,  such  effects  and  personal  property 
shall  be  by  the  justice  returned  to  the  defendant.^ 

I  (WaBh.)  Bern,  ft  BaL  Ann.  Stats.,  see.  1837. 

§  2672a.  Washington— Judgment  by  Default  Where  Garnishee 
Fails  to  Answer. 

Should  the  garnishee  fail  to  make  answer  to  the  writ  within  the 
time  prescribed  therein  the  court   shall,  ux>on  application  of  the 
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plaintiff  therefor,  declare  and  enter  the  default  of  the  garnishee 
and  shall  thereafter  render  judgment  as  follows : 

In  case  judgment  has  not  been  rendered  in  the  principal  action 
at  the  time  when  the  default  of  garnishee  is  declared  and  entered, 
final  judgment  shall  not  be  rendered  against  said  garnishee  until 
the  final  judgment  in  the  principal  action  is  entered,  and  if  the 
defendant  recovers  judgment  against  the  principal  defendant  the 
court  shall  enter  judgment  against  the  garnishee  for  full  amount  of 
the  judgment  awarded  to  the  plaintiff  against  the  defendant;  and 
if  the  plaintiff  fails  to  recover  judgment  against  the  defendant, 
the  garnishee  shall  be  discharged  without  costs.^ 

1  (Wash.)  Bern,  ft  Bal.  Ann.  Stats.,  sec.  1S34. 

§  2673.    Waahinsfton— Judgment  Against  Garnishee. 

Should  it  appear  from  the  answer  of  the  garnishee,  or  should 
it  be  otherwise  made  to  appear  as  hereinafter  provided,  that  the 
garnishee  was  indebted  to  the  defendant  in  any  amount  when  the 
writ  of  garnishment  was  served  upon  him,  the  court  shall  render 
judgment  for  the  plaintiff  against  such  garnishee  for  the  amount  so 
admitted  or  found  to  be  due  from  the  garnishee,  less  the  amount  of 
the  costs  awarded  to  the  garnishee,  unless  the  amount  so  admitted 
or  found  to  be  due  shall  exceed  the  amount  of  the  judgment  ren- 
dered or  thereafter  rendered  in  favor  of  the  plaintiff  against  the 
defendant,  with  interests  and  costs,  in  which  case  it  shall  be  for 
the  amount  of  such  judgment  rendered  or  thereafter  to  be  rendered, 
with  interest  and  costs ;  provided,  however,  that  judgment  shall  not 
be  rendered  against  the  garnishee  until  the  final  judgment  in  the 
principal  action  is  entered,  and  if  the  plaintiff  fails  to  recover  judg- 
ment against  the  defendant,  the  garnishee  shall  be  discharged  and 
shall  have  and  recover  his  costs  against  plaintiff;  provided,  how- 
ever, if  it  shall  appear  from  the  answer  of  the  garnishee  and  the 
same  is  not  controverted,  or  if  it  shall  appear  from  the  trial  here- 
inafter provided  for  that  the  garnishee  was  indebted  to  the  de- 
fendant in  any  sum  at  the  time  of  the  service  of  said  writ,  but  that 
said  indebtedness  is  not  matured  and  is  not  due  and  payable,  the 
court  shall  make  an  order  requiring  the  garnishee  to  pay  such  sum 
into  court  when  the  same  becomes  due,  less  the  amount  of  the  costs 
awarded  to  the  garnishee,  the  date  when  such  payment  is  to  be 
made  to  be  specified  in  said  order,  and  in  default  thereof  a  judg- 
ment shall  be  entered  against  the   garnishee  for  the  amount  of 
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saeh  isdcbtedneai  so  admitted  or  found  to  be  due.  In  case  the  gar- 
nishee shall  pay  said  sum  at  the  time  specified  in  said  order  said 
payment  shall  operate  as  a  discharge;  otherwise  judgment  shall 
be  entered  against  him  as  above  provided ;  provided  further  that 
if  judgment  shall  be  rendered  in  favor  of  the  principal  defendant 
or  if  any  judgment  rendered  against  him  shall  be  satisfied  prior  to 
the  date  of  payment  specified  in  said  order,  the  garnishee  shall  not 
be  required  to  make  the  payment  hereinbefore  provided  for,  nor 
shall  any  judgment  in  such  case  be  against  h\m^ 

i  (Wash.)  Bern,  ft  Bal.  Ann.  StaU.,  sec.  1835. 

§  2674.   Washington—- Contempt  upon  Refusal  to  Deliver. 

Should  the  garnishee  adjudged  to  have  effects  or  personal  prop- 
erty of  the  defendant  in  his  possession  or  under  his  control  as  pro- 
vided in  the  preceding  section,  fail  or  refuse  to  deliver  them  to  the 
justice  upon  such  demand,  the  garnishee  shall,  on  motion  of  the 
plaintiff,  be  cited  to  show  cause  why  he  should  not  be  attached  for 
contempt  of  court  for  such  failure  or  refusal,  and  should  the  gar- 
nishee fail  to  show  some  good  and  sufficient  excuse  for  such  failure 
and  refusal  he  shall  be  fined  for  such  contempt  and  imprisoned 
until  he  shall  deliver  such  personal  property  oi:  effects.^ 

1  (Wash.)  Bern.  Sd  Bal.  Ann.  Stats.,  sec.  1S3S. 

§  2675.    Washington — Corporation  GkLmisheer— Shares  of  Stock 
Sold. 

Where  the  garnishee  is  a  corporation  and  it  appears  by  the 
answer  or  otherwise  that  the  defendant  was,  when  the  writ  of 
garnishment  was  served  upon  it,  the  owner  of  any  shares  of  stock 
in  such  corporation,  the  court  must  render  a  decree  orderino: 
the  sale  under  execution  in  favor  of  the  plaintiff  against  the  de- 
fendant of  such  shares  of  the  defendant  in  such  corporation,  or 
so  much  thereof  as  may  be  neeessary  to  satisfy  such  execution.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1839. 

§  2676.    Washington— Sales,  How  Conducted. 

The  sale,  in  garnishment  proceedings,  must  be  conducted  iu  all 
respects  as  other  sales  of  personal  property  under  execution,  and 
the  officer  making  such  sale  must  execute  a  transfer  of  such 
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shares  to  the  purchiuser  with  a  brief  recital  of  the  judgment  of 
the  court  under  which  the  same  was  sold.^ 

1  Rem.  Sb  Bal.  Ann.  Codes  &  Stats.,  sec.  1S40. 

§  2677.     Washington — Garnishment — ^Title  on  Sale. 

The  sale  under  garnishment  proceedings  must  be  valid  and 
effectual  to  pass  to  the  purchaser  all  the  right,  title  and  interest 
which  the  defendant  had  in  such  shares  of  stock,  and  the  proper 
officers  of  such  company  must  enter  such  sale  and  transfer  on 
the  books  of  the  company  in  the  same  manner  as  if  the  sale  had 
been  made  by  the  defendant  himself.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1841. 

§  2678.  Washington — Oamishment — Controverting  the  Answer 
of  the  Oamishee — Trial. 
If  the  plaintiff  should  not  be  satisfied  with  the  answer  of  the 
garnishee,  he  must  state  such  fact  to  the  justice  of  the  peace, 
who  must  thereupon  enter  the  fact  in  his  docket,  and  an  issue 
be  formed  under  the  direction  of  the  court  and  tried  as  other 
cases':  Provided,  however,  no  pleading  is  necessary  on  such  is- 
sue other  than  the  affidavit  of  the  plaintiff,  the  answer  of  the 
garnishee  and  the  statement  of  the  plaintiff  that  he  is  not  satis- 
fied with' the  answer.^ 

1  Bern.  &  Bal.  Ann. 'Codes  &  Stats.,  sec.  1842. 

§  2679.    Washington — Oamishment — ^Attorney's  Fees — Costs. 

"Where  the  answer  is  controverted  and  the  garnishee  is  subse- 
quently discharged  upon  the  trial  thereof,  his  costs,  including 
a  reasonable  attorney's  fee  to  be  fixed  by  the  court,  is  taxed 
against  the  plaintiff ;  and  if  the  garnishee  upon  his  answer  being 
controverted  by  the  plaintiff  is  held  liable  to  an  extent  greater 
than  the  liability  admitted  in  his  answer,  the  costs  of  the  plain- 
tiff upon  such  proceeding,  including  a  reasonable  attorney's  fee 
to  be  fixed  by  the  court,  must  be  taxed  against  the  garnishee.^ 

1  Bern.  Sb  Bal.  Ann.  Codes  &  Stats.,  sec.  1843. 

§  2680.    Washington — Garnishee's  Defense  Against  Defendant. 

It  is  a  sufficient  answer  against  any  claim  of  the  defendant 
against  the  garnishee  founded  on  any  indebtedness  of  such  gar- 
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nishee  or  npon  the  possession  by  him  of  any  personal  property 
or  effects,  or,  where  the  garnishee  is  a  corporation  in  which  the 
defendant  was  the  owner  of  shares  of  stock,  for  the  garnishee 
to  show  that  such  indebtedness  was  paid  or  such  shares  of  stock 
were  sold  under  judgment  of  the  court.^ 

1  Bern,  k  Bal.  Ann.  Codes  &  Stats.,  see.  1844. 

§  2681.    Washington — Oamishee's  Answer— Identity  of  Names, 
How  Determined— TriaL 

Where  the  garnishee  in  his  answer  states  that  he  was  indebted 
or  had  personal  property  or  effects  in  his  possession  under  his 
control  at  the  time  of  the  service  of  the  writ  of  garnishment  upon 
him  to  a  person  of  the  same  or  similar  name  to  the  defendant, 
and  stating  the  place  of  business  or  residence  of  said  person, 
and  that  he  does  not  know  whether  or  not  such  person  is  the 
same  person  as  the  defendant,  and  prays  the  court  to  determine 
whether  or  not  the  person  to  whom  he  was  indebted  or  whose 
personal  property  or  effects  he  had  in  his  possession  is  the  same 
person  as  the  defendant,  the  court,  before  rendering  judgment 
against  the  garnishee  defendant,  must  take  proof  as  to  the  iden- 
tity of  said  persons,  and  if  he  should  find  therefrom  that  they 
are  not  one  and  the  same  individual,  the  garnishee  must  be  dis- 
charged and  must  have  and  recover  his  costs  against  the  plain- 
tiff; and  if  he  should  find  that  said  persons  are  one  and  the  same 
individuals,  he  must  make  a  similar  judgment  as  to  the  payment 
of  the  money  or  the  delivery  of  personal  property  and  effects 
and  as  to  costs  of  the  garnishee  as  is  hereinbefore  provided « 
where  the  garnishee  is  held  upon  his  answer.  Before  any  such 
hearing  on  the  question  of  identity  is  had,  the  plaintiff  must 
canse  the  justice  of  the  peace  to  issue  a  citation  directed  to  the 
person  to  whom  the  garnishee  answers  he  was  indebted  or  whose 
personal  property  or  effects  the  garnishee  has  answered  he  had 
in  his  possession  or  under  his  control,  commanding  him  to  ap- 
pear before  the  justice  of  the  peace  from  which  it  is  issued  within 
ten  days  after  the  service  of  the  same  upon  him,  and  to  answer 
on  oath  whether  or  not  he  is  the  same  person  as  the  defendant 
ui  said  action.  Said  citation  must  be  dated  and  attested  in  like 
iiuumer  as  a  writ  of  garnishment  and  be  delivered  to  the  plain- 
er 
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tiff  or  his  attorney  and  be  served  in  the  same  manner  as  a  sum- 
mons in  an  action  is  served.  If  upon  the  hearing  the  court  finds 
that  the  defendant  or  judgment  debtor  is  the  same  person  as 
the  person  to  whom  the  garnishee  defendant  was  indebted,  or 
whose  personal  property  or  effects  said  garnishee  defendant  had 
in  his  possession  or  under  his  control,  it  shall  be  sufficient  an- 
swer to  any  claim  of  said  person  against  the  garnishee  founded 
on  any  indebtedness  of  such  garnishee  or  on  the  possession  by 
him  of  any  personal  property  or  effects  for  the  garnishee  to  show 
that  such  indebtedness  was  paid  or  such  personal  property  or 
effects  delivered  under  the  judgment  of  the  court  in  accordance 
with  the  provisions  in  this  act.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1845. 

§  2682.    Washington— What  Garnishee  Need  not  Plead. 

It  shall  not  be  necessary  for  the  garnishee  to  plead  or  set  forth 
in  his  answer  any  defense  which  the  defendant  might  have  to  the 
cause  of  action  against  him,  nor  to  plead  or  set  forth  in  his  answer 
any  claim  of  exemption  which  may  be  available  to  the  defendant, 
but  this  section  shall  not  be  construed  to  preclude  the  defendant 
from  pleading,  claiming  or  asserting  any  exemption  which  may  be 
available  to  him  under  the  laws  of  the  state  of  Washington  now  in 
force  and  hereafter  to  be  enacted.^ 

1  (Wash.)  Bern,  ft  Bal.  Ann.  Stats.,  see.  1849. 
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ARTICLE  XVn. 

LABOR  CLAIMa 

§  2683.  Labor  claim. 

f  2684.  Dispute  of  claim — Costs. 

§  2685.  Distribution  of  proceeds  where  the  entire  claims  cannot  be  paid. 

$  2686.  Notice  of  labor  claim — Form. 

5  2687.  Denial  of  labor  claim — Form. 

§  2688.  Notice  to  creditor  or  defendant  of  laborer's  claim — Form. 

9  2689.  Notice  to  officer — ^Laborer's  claim  disputed  by  defendant — Form. 

I  2690.  Notice  to  claimant  that  claim  is  disputed — ^Form. 

§  2683.     Labor  Claim. 

Upon  the  levy  of  any  attachment  or  execution,  not  founded 
upon  a  claim  for  labor,  any  miner,  mechanic,  salesman,  servant, 
clerk,  laborer  or  other  person  who  has  performed  work  or  ren- 
dered services  for  the  defendant  within  sixty  days  prior  to  the 
levy,  may  file  a  verified  statement  of  his  claim  therefor  with  the 
officer  executing  the  writ,  and  give  copies  thereof  to  the  debtor 
and  the  creditor,  and  such  claim,  not  exceeding  one  hundred  dol- 
lars, unless  disputed,  must  be  paid  by  such  oflBcer  from  the  pro- 
ceeds of  such  levy  remaining  in  his  hands  at  the  filing  of  such 
statement.  If  any  claim  is  disputed,  within  the  time,  and  in  the 
manner  prescribed  in  the  next  section,  the  claimant  must  within 
ten  days  thereafter  commence  an  action  for  the  recovery  of  his 
demand,  which  action  must  be  prosecuted  with  due  diligence,  or 
his  claim  to  priority  of  payment  is  forever  barred.  The  oflScer 
most  retain  in  his  possession  imtil  the  determination  of  such 
action  so  much  of  the  proceeds  of  the  writ  as  may  be  necessary  to 
satisfy  the  claim,  and  if  the  claimant  recovers  judgment,  the 
officer  must  pay  the  same,  including  the  costs  of  suit,  from  such 
proceeds. 

»  Kerr's  Qyc.  C.  C.  P.,  aec.  1206. 

§  2684.   IMspute  of  Olaim— Costs. 

Within  five  days  after  receiving  a  copy  of  the  statement  pro- 
vided for  in  the  preceding  section,  either  the  debtor  or  the  cred- 
itor may  file  with  the  officer  a  verified  statement  denying  that  any 
part  of  such  claim  is  due  for  services  rendered  within  sixty  days 
next  preceding  the  levy  of  the  writ,  or  denying  that  any  part  of 
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such  claim,  beyond  &  sum  specified,  is  so  due.  If  a  part  of  the 
claim  is  admitted  to  be  due,  and  the  claimant  nevertheless  brings 
suit  and  does  not  recover  more  than  the  amouirt  so  admitted,  he 
cannot  recover  costs,  but  the  costs  must  be  adjudged  against  him, 
and  the  amount  thereof  deducted  from  the  sum  found  due  him.^ 

1  Kerr's  Ojc  C.  C.  P.,  sec.  1207* 

§  2685.   Distribution  of  Proceeds  Where  fhe  Entire  Claims  can- 
not be  Paid« 

If  the  labor  claims  presented  and  not  disputed,  or,  if  disputed, 
established  by  judgment,  exceed  the  proceeds  of  the  writ  not  dis- 
posed of  before  their  presentation,  such  proceeds  must  be  dis- 
tributed among  the  claimants  in  proportion  to  the  amount  of  their 
respective  claims.^ 

1  Kerr's  Cyc.  CL  0.  P.,  see.  1208a. 

§  2686.    Notice  of  Labor  Claim— Form. 

[Title  of  Court  and  Cause.] 

To  the  Sheriff  of  the  County  of  Santa  Clara,  in  and  for  the  State 
of  California: 

You  will  please  take  notice  that  I  have  rendered  services  as 
a  carpenter  on  that  certain  building  belonging  to  the  defendant 
in  the  above-entitled  cause  within  sixty  days  prior  to  the  date 
of  the  levy  of  the  attachment  by  you  in  the  above-entitled  cause. 

That  the  amount  now  due  me  for  said  services  is  the  sum  of 
sixty-five  ($65.00)  dtollars  and  you  are  hereby  directed  to  with- 
hold for  me  said  sum  from  any  receipts  from  the  sale  of  said 
property,  or  otherwise  under  and  by  authority  of  said  attach- 
ment. 

[Subscribed,  sworn  to  and  dated.] 

§  2687.    Denial  of  Labor  Claim— Form. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Sheriff  for  the  County  of  Santa  Clara : 

You  will  please  take  notice  that  I,  J.  S.,  defendant  in  the 
above-entitled  cause,  hereby  deny  that  said  L.  M.  ever  worked 
for  me,  the  said  defendant  in  this  cause,  as  a  carpenter  or  other- 
wise.    And  I  further  deny  that  said  sum  of  sixty-five  ($65.00) 
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doHan  or  any  part  thereof  is  due  from  said  defendant  to  said 

pidntiff. 

[Subscribed  and  gwom  to  and  decided.] 

§  2688.  Notice  to  Creditor  or  Defendant  of  Laborer's  Olaim^ 
Form. 

[Title  of  Court  and  Canse.] 

To ,  Defendant  [or  to  the  plaintiff  creditor]. 

Tou  will  please  take  notice  that has  presented  a  claim, 

under  oath,  for dollars,  which  he  claims  is  due  to  him  from 

the  defendant  herein  for  labor ,  within  sixty  days  next 

preceding  the  levy  of  the  attachment  writ  herein. 


Constable. 
[Dated.] 

§  8689.  Notice  to  Officer— Laborer's  Claim  Disputed  hy  Defends 
ant — ^Form. 

[Title  of  Court  and  Cause.] 

To [sheriff  or  constable]. 

Ton  will  please  take  notice  that  I  deny  that  any  part  of  the 

claim  made  by ,  for dollars,  for  services  claimed  to 

have  be«n  rendered  by  him  as ,  is  due ;  you  are  notified  that 

I  am  not  indebted  to  him  to  the  value  of  anything  on  account  of 
services  rendered  within  sixty  days  next  preceding  the  date  of  the 
levy  hy  you  of  the  writ  of  attachment  herein. 

[Dated  and  sworn  to.] 


Defendant. 

§  2680.  Notice  to  Claimant  That  Claim  is  Disputed— Form. 

[Title  of  Court  and  Cause.] 

To . 

Ton  are  hereby  notified  that  the  defendant  [or  plaintiff]  herein 

disputes  the  validity  of  your  claim  for dollars,  notice  of 

which  you  have  heretofore  served  me  with. 


[Dated.] 


Constable. 
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ARTICLE  XVm. 

BELBASB— UNDERTAKING— BEQXnSITBS. 

I  2691.  VHien  attachment  may  be  dismissed  or  discharged^  ondertakinsf  for. 

$  2692.  Belease  undertaking — ^Requisites  of. 

S  2693.  Undertaking  on  release — Effect  of. 

§  2694.  Undertaking  on  release — Consideration. 

§  2695.  Belease  of  property,  when. 

9  2696.  Power  of  constable  to  release  governed  by  what. 

§  2697.  Proceeding  on  undertaking  where  execution  unsatisfied  in  whole  oi 

in  part. 

9  2698.  Demand  :or  redelivery  of  released  property,  upon  whom  may  be  made. 

9  2699.  Demand— Form. 

9  2700.  Undertaking  on  release  of  attachment  by  order  of  court — Form. 

9  2701.  Undertaking  on  release  of  attachment  to  constable — ^Form. 

9  2702.  Notice  that  sureties  shall  justify— Form. 

9  2703.  Notice  that   sureties  will  justify — Discharge   of  attachment — Form. 

I  2704.  Appointment  of  appraiser — Discharge  of  attachment — Docket  order — 

Form. 

9  2705.  Oregon — Undertaking  to  discharge  attachment — Form. 

§  2691.    When  Attachment  may  be  Dismissed  or  Discharged, 
Undertaking  for. 

Whenever  the  defendant  has  appeared  in  the  action  he  may, 
upon  reasonable  notice  to  the  plaintiff,  apply  to  the  court  in  which 
the  action  is  pending,  or  to  the  justice  thereof,  for  an  order  to  dis- 
charge the  attachment,  wholly  or  in  part;  and  upon  the  execution 
of  the  undertaking  mentioned  in  section  555  of  the  Code  of  Civil 
Procedure,  an  order  may  be  made  releasing  from  the  operation  of 
the  attachment  any  or  all  of  the  property  attached ;  and  all  of  the 
property  so  released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant  upon  the  justification  of  the 
sureties  on  the  undertaking  if  required  by  the  plaintiff.  Such  jus- 
tification must  take  place  within  five  days  after  notice  of  the  filing 
of  such  undertaking.^ 


1  866  (Cal.)  Kerr'i  Cyc.  C.  C.  P., 
see.  654;  (N.  D.)  Bev.  Codes  1905, 
sec.  6956;  (Tex.)  Sayles'  Civ.  Stats. 
1897,  art.  216;  (Or.)  B.  ft  G.  Codes, 
sec.  311;  Lord's  Oregon  Laws,  see. 
312;  (Idaho)  Bey.  Codes,  sec.  4319; 
(Mont.)  Rev.  Codes  1907,  gee.  6679; 
(Okl.)       Coinp.      Laws      19(9,      sec. 


6307;  (Wyo.)  Comp.  Stats.  1910, 
sees.  5330-5338;  (Utah)  Comp.  Laws 
1907,  see.  3085;  (Neb.)  Cobbey's 
Ann.  Stats.  1909,  sec.  1889;  (Kan.) 
JkmAet'u  Gen.  Stats.  1909,  sec.  6393; 
Pierce  v.  Whiting,  63  Cal.  538, 
fm;  Preston  v.  Hood,  64  Cal.  405, 
407,  1   Pac.  487;   Winters  v.  Pear- 
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SOB,  72  Gal.  553,  554,  14  Pae.  304 
Hammond    v.    StaiTy    79    Cal.    556 
558,  21  Pae.  971;  Gardner  v.  Don 
iieUy,  86  Cal.  367,  372,  24  Pae.  1072 
Brownlee  v.  Riffenburg,  95  Cal.  447 
448,  30  Pae.  587;  MuUally  v.  Town 
KDd,  119  Cal.  47,  49,  50  Pae.  1066 
Hamilton  v.  Bell,  123  Cal.  93,  94,  55 
Pae.  758;  Rosenthal  y.  Perkins,  123 
Cal.  240,  242,  244,  245,  55  Pae.  804; 
MeConnick   ▼.   National    Surety    Co., 
m  Cal.  510,  511,  512,  66  Pae.  741; 
Hesser  t.  Rowley,  139  Cal.  410,  411, 
73  Pae  156. 

Idaho.— Glidden    t.    Whittier,    46 
Fed.  Rep.  437. 


Where  the  goods  were  in  fact  re 
leased  as  a  eonseqnenee  of  the  bond 
being  giren,  and  the  undertaking  for 
the  release  of  the  attached  property 
recited  that  it  was  given  pursuant 
to  an  order  of  the  court  requiring  it 
to  be  given,  and  the  officer  accepted 
the  bond  and  surrendered  the  prop- 
erty, it  must  be  presumed  that  an 
order  discharging  the  attachment 
was  made  pursuant  to  sections  554 
and  555  of  the  Code  of  Civil  Proce- 
dure, and  that  the  offieer  regularly 
performed  his  duty  in  releasing  the 
goods:  Rosenthal  v.'  Perkins,  123 
Cal.  240,  55  Pae.  804. 


§  2692.   Release  Undertakmsr— Bequisites  of. 

Before  makiog  an  order  to  release  an  attachment,  the  justice 
mnst  require  an  undertaking  on  behalf  of  the  defendant,  by  at 
least  two  sureties,  residents  and  freeholders,  or  householders,  in  the 
state  to  the  effect  that  in  case  the  plaintiff  recover  judgment  in  the 
action  the  defendant  will,  on  demand,  redeliver  the  attached  prop- 
erty so  released  to  the  proper  oflScer,  to  be  applied  to  the  payment  of 
the  judgment,  or,  in  default  thereof,  that  the  defendant  and  sure- 
ties will,  on  demand,  pay  to  the  plaintiff  the  full  value  of  the  prop- 
erty released  not  exceeding  the  amount  of  such  judgment.  The 
justice  making  such  order  may  fix  the  sum  for  which  the  under- 
taking must  be  executed;  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  the  same  may  be  ap- 
praised by  one  or  more  disinterested  persons,  to  be  appointed  for 
that  purpose.  The  sureties  may  be  required  to  justify  before  the 
justice  and  the  property  attached  cannot  be  released  from  the 
attachment  without  their  justification,  if  the  same  be  required.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
555;  (N.  D.)  Bev.  Codes  1905,  sees. 
6957,6958;  (Tex.)  Sayles'  av.  Stats. 
1897,  art  216;  (Or.)  B.  k  C.  Codes, 
«c  312;  Lord's  Or.  Laws,  sec.  311; 
(Idaho)  Bev.  Codes,  sec.  4320; 
(Mont.)  Rev.  Codes  1907,  sec.  6686; 
(Wyo.)  Comp.  Stats.  1910,  sec. 
5331;     (Utah)     Comp.    Laws    1907, 


3085;  (Neb.)  Cobbey's  Ann.  Stats. 
1909,  sec.  1889;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6393;  Hard- 
ing Y.  Minear,  54  Cal.  502,  504; 
Smith  ▼.  Fargo,  57  Cal.  157,  159; 
Metrovich  v.  Jovovich,  58  Cal.  341, 
344;  Pierce  v.  Whiting,  63  Cal.  540; 
Winters  v.  Pearson,  72  Cal.  553,  554, 
14  Pae.  304;  Coburn  v.  Brooks,  78 
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Cal.  443,  448,  21  Pae.  2;  Hammond 
V.  Starr,  79  Cal.  556,  558,  660,  21 
Pac.  971;  Gardner  ▼.  Donnellj,  86 
Cal.  367,  372,  24  Pac.  1072;  Brownlee 
y.  Biffenburg,  95  Cal.  447,  448,  449, 
30  Pac.  587;  MuUall/  y.  Townsend, 
119  Cal.  47,  49,  51,  50  Pac.  1066; 
Hamilton  y.  Bell,  123  Cal.  93,  94,  55 
Pac.  758;  Rosenthal  v.  Perkins,  123 
CaL  240,  242,  245,  55  Pac.  804;  Mc- 


Cormick  y.  National  Soretj  Co.,  134 
C4I.  510,  511,  66  Pac  741;  Hesser 
y.  ^owlej,  139  Cal.  410,  413,  73  Pac. 
156i 

Nebraska. — State  ez  reL  Ins.  Co. 
y.  Baker,  45  Neb.  42,  63  N.  W.  139; 
McCormack  y.  Tincher,  77  Neb.  857, 
110  N.  W.  547. 

Idabc— Glidden  t.  Whittier,  46 
Fed.  437. 


§  2693.    nndertaking  on  Eelease— Effect  of. 

An  undertaking  not  only  prevents  the  sheriff  from  making  a 
levy,  but  prevents  him  from  keeping  any  property  already  at- 
tached, and  releases  any  levy  already  made,  and  substitutes  the 
security  of  the  undertaking  in  place  of  the  property  which  has 
been,  or  is  about  to  be,  attached.^ 

1  Preston   y.   Hood,    64    Cal.    405,      Pac.  391.     See,  also,  Kerr's  C^c.  C.  C. 
407,  408,  1  Pac.  487;  McNamara  y.      P.,  Bee.  539. 
Hammerslag  (Cal.,  Jan.  29,  1884),  2 

§  2694.   Undertaking  on  Belease — Consideration. 

An  undertaking  given  voluntarily  in  consideration  of  the  release 
of  property  held  under  an  attachment  is  founded  upon  a  su£Scient 
consideration,  and  even  if  it  varies  from  the  prescribed  form,  is 
valid  as  common-law  obligation  for  the  payment  of  money.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  540. 
See  Palmer  y.  Vance,  13  Cal.  553, 
554,  556;  Smith  y.  Fargo,  57  Cal. 
157,  158,  159;  Lightle  y.  Berning,  15 
Nev.  389,  394;  Bunneman  y.  Wagner, 
16  Or.  433,  436,  18  Pac.  841. 

Forms  of  undertaking  held  to  be  in- 


sufficient as  statutory  bonds  but  good 
as  common-law  bonds,  are  g^yen  in  the 
following  cases:  Palmer  y.  Vance,  13 
Cal.  553,  554,  566;  Curiae  v.  Packard, 
29  CaL  194,  199;  Smith  y.  Fargo,  57 
CaL  157,  158,  159.  See,  also,  Kerr's 
cyc.  C.  C.  P.,  sec.  540. 


§  2695.    Release  of  Property,  When. 

The  sheriff  is  required  to  release  attached  property  when  the  de- 
fendant does  either  one  of  two  things,  to  wit :  1.  Gives  an  under- 
taking sufficient  to  satisfy  the  demand ;  or,  2.  Gives  an  undertak- 
ing in  an  amount  equal  to  the  value  of  the  property  attached.^ 

1  Curtin  y.  Haryey,  120  Cal.  620,  621,  52  Pac  1077.  See,  also,  Kerr's  Qrc 
C.  C.  P.^  sec.  540. 
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§  2686.  Power  of  Oonstablo  to  Beleasa  Oovemed  hj  What. 

A  constable  in  his  official  capacity  has  no  authority  to  release  an 
attachment,  except  what  the  statute  gives  him,  either  expressly  or 
by  necessary  implication.  There  is  no  authority  given  by  virtue 
of  his  office  to  release  property  before  a  return  of  the  writ,  except 
upon  the  giving  of  an  undertaking  provided  by  section  554  of  the 
Code  of  Civil  Procedure.  After  the  return,  the  statute  gives  him 
no  authority  at  all  in  that  behalf.  If  he  then  attempts  to  release 
the  property  without  the  plaintiff's  consent,  it  is  a  breach  of  his 
duty.  If  he  does  so  with  the  plaintiflP's  consent,  he  obtains  his 
authority  from  the  plaintiff  and  not  from  the  statute.  If  the  de- 
fendant after  the  return  of  the  writ  desires  a  release  of  the  prop- 
erty, he  cannot  lawfully  obtain  it  from  the  sheriff,  but  must  apply 
to  the  plaintiff,  or  he  may  enter  his  application  in  the  action,  by 
appl}ing  to  the  court  for  an  order  of  release,  as  provided  for  in 
sections  554  and  555  of  the  Code  of  Civil  Procedure.^ 

1  Hesser  ▼.  Bowley,  139  Cal.  410,      See,  also,  Kerr'g  Cyc.  G.  C.  P.,  sec. 
413,  73  Pac.  156;  Maskey  v.  Lack-      540. 
fflann,  146  Cal.  777,  779,  81  Pac.  115. 


§  2607.  Proceeding  on  Undertaking  Where  Execution  Unsatis- 
fied in  Whole  or  in  Part. 

If  the  execution  be  returned  unsatisfied,  in  whole  or  in  part,  the 
plaintif?  may  prosecute  any  undertaking  given  pursuant  to  section 
554  or  section  555  of  the  Code  of  Civil  Procedure,  or  he  may  pro- 
ceed as  in  other  cases  upon  the  return  of  an  execution.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
562;  (N.  D.)  Bev.  Codes  1905,  sec. 
6954;  (Or.)  B.  &  C.  Codes,  sec.  307; 
Wd'B  Or.  Laws,  sec.  306;  (Wash.) 
B.  &  B.  Codes,  sec.  1831;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5328;  Hard- 
ing V.  Minear,  54  Cal.  502,  504; 
Smith  V.  Fargo,  67  Cal.  167,  159; 
Metrovich  v.  Jovovich,  58  Cal.  341, 
W4;  Pierce  v.  VHiiting,  63  Cal.  538, 
540;  Winters  v.  Pearson,  72  Cal.  553, 
554,  14  Pac.  304;  Cobam  v.  Brooks, 
78  Cal.  443,  448,  21  Pac.  2;  Ham- 
mond T.  Starr,  79  Cal.  556,  558,  560, 


21  Pac.  971;  Gardner  v.  Donnelly, 
86  Cal.  367,  372,  24  Pac.  1072; 
Brownlee  v.  Riffenburg,  95  Cal.  447, 
448,  445,  30  Pac.  587;  Mullally  v. 
Townsend,  119  Cal.  47,  49,  51,  50 
Pac.  1066;  Hamilton  v.  Bell,  123 
Cal.  93,  94,  55  Pac.  758;  Rosenthal 
V.  Perkins,  123  Cal.  240,  242,  245, 
55  Pac.  804;  McCormick  v.  National 
Surety  Co.,  134  Cal.  510,  511,  66 
Pac.  741;  Hesser  v.  Rowley,  139  Cal. 
410,  413,  73  Pac.  156;  Hunt  v.  Rob- 
inson, 11  Cal.  262,  276. 
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§  2608.  Demand  for  Bedelivery  of  Seleased  Property  upon 
Whom  may  be  Made. 
A  demand  for  redelivery  of  property  released  by  an  undertak- 
ing given  under  sections  554  and  555  of  the  Code  of  Civil  Procedure 
may  be  made  by  either  the  officer  or  the  plaintiff  in  the  attachment 
suit.^ 

1  Brownlee  v.  Biffenburg,  05  Gal.  447^  440,  30  Pac.  587.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  552. 

§  2699.    Demand— Form. 

No  stereotyped  form  or  manner  of  demand  is  prescribed.  Any 
language  intended  to  constitute  a  demand,  and  which  plainly  in- 
forms the  party  on  whom  the  demand  is  made  that  he  is  required 
to  perform  the  duty  or  obligation  to  which  the  demand  refers,  is 
sufficient.* 

1  Mullally  ▼.  Townsend,  119  Cal.  47,  51,  52,  50  Pac.  1066.  See,  also,  Kerr's 
Cyc  C.  C.  P.,  see.  552. 

§  2700.    Undertaking  on  Release  of  Attachment  by  Order  of  Court 
— ^Form. 

[Title  of  Court  and  Cause.] 

Whereas,  the  above-named  plaintiff  commenced  an  action  in  the 

justice's   court   of   the   county  of  ,  state  of 

,  against  the  above-named  defendant,  claiming  that  there 

was  due  to  said  plaintiff  from  said  defendant  the  sum  of 

dollars,  gold  coin  of  the  United  States,  besides  interest,  and  there- 
upon an  attachment  issued  against  the  property  of  the  said  de- 
fendant as  security  for  the  satisfaction  of  any  judgment  that 
might  be  recovered  therein,  and  certain  property  and  effects  of 
the  said  defendant  have  been  attached  and  seized  by  the  sheriff  of 
the  county  of ,  under  and  by  virtue  of  the  said  writ: 

And  whereas,  the  said  defendant  has  appeared  in  the  said  ac- 
tion, and  has  applied  to  the  justice  presiding  in  said  court,  upon 
reasonable  notice  to  the  said  plaintiff,  for  an  order  to  discharge 
the  said  attachment,  and  the  said  justice  having  fixed  the  siun 

for  which  the  undertaking  shall  be  executed  at  the  sum  of 

dollars, — 

Now,  therefore,  we,  the  undersigned,  residents  and  freeholders 
in  the  said  state  of ,  in  consideration  of  the  release  from 
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ittaehment  of  all  of  the  property  attaehed,  as  above  mentioned, 
and  the  discharge  of  said  attachment,  do  hereby  jointly  and  sever- 

aUy  undertake  in  the  said  sum  of dollars,  and  promise 

that  in  case  the  said  plaintiff  recover  judgment  in  said  action,  the 
said  defendant  will,  on  demand,  redeliver  such  attached  property 
so  released  to  the  proper  officer,  to  be  applied  to  the  pa3rment  of 
the  judgment,  or  that  in  default  thereof  the  said  defendant  and 
sorties  will,  on  demand,  pay  to  the  said  plaintiff  the  full  value  of 
the  property  released,  not  exceeding  the  said  sum  of dol- 
lars. 


[Dated.] 

§  2701.   Undertaking  on  Eelease  of  Attachment  to  Constable- 
Form. 

[Title  of  Court  and  Cause.] 

Whereas,  the  plaintiff  in  the  above-entitled  cause  has  com- 
menced an  action  in  the  aforesaid  court  against  the  above-named 
defendants  for  the  recovery  of  two  hundred  and  fifty  ($250)  dol- 
lars, gold  coin  of  the  United  States; 

And  whereas,  an  attachment  has  been  issued,  directed  to  the 
constable  of  Pine  Grove  township,  of  the  county  of  Monterey, 
and  placed  in  his  hands  for  execution,  whereby  he  is  commanded 
to  attach  and  safely  keep  all  the  property  of  the  said  defendants 
within  his  county  not  exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff's  demand  therein 
stated,  in  conformity  with  the  complaint,  at  two  hundred  and 
fifty  dollars,  gold  coin  of  the  United  States,  unless  the  defend- 
ants give  him  security  by  the  undertaking  of  at  least  two  suffi- 
cient sureties  in  an  amount  sufficient  to  satisfy  said  demand, 
besides  costs  [or  in  an  amount  equal  to  the  value  of  the  prop- 
erty which  ha«  been  or  is  about  to  be  attached],  in  which  case 
to  take  such  undertaking ; 

And  whereas,  the  said  defendants  are  desirous  of  giving  the 
undertaking  mentioned  in  the  said  writ, — 

Now,  therefore,  we,  the  undersigned,  residents  of  Pine  Grove 
township,  in  the  county  of  Monterey,  in  consideration  of  the 
premises,  and  to  prevent  the  levy  of  said  attachment,  do  hereby 


§§  2702-2704  hilltkb's  jubtiges'  code.  1068 

jointly  and  severally  undertake  in  the  sum  of  three  hundred 
($300)  dollars,  gold  coin  of  the  United  States,  and  promise  to 
the  effect  that  if  the  said  plaintiff  shall  recover  judgment  in 
said  action,  we  will  pay  to  the  said  plaintiff  the  amount  of  said 
judgment,  together  with  the  costs,  not  exceeding  in  all  the  sum 
of  three  hundred  ($300)  dollars,  gold  coin  of  the  United  States. 

Witness  my  hand,  etc. ;  and  dated. 

§  2702.    Notice  That  Sureties  diall  Justify— FomL 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  exception  is  made  to  the  suffi- 
ciency of  the  defendant's  sureties  on  his  undertaking  discharging 
the  attachment  in  the  above-entitled  action,  and  they  will  be 
required  to  justify  as  to  their  sufficiency. 


Attorney  for  Plaintiff. 
To ,  Attorneys  for  Defendant. 

§  2703.    Notice  That  Sureties  will  Justify— Discharge  of  Attach- 
ment-^FoniL 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  defendant's  sureties  on  his 
undertaking  to  discharge  the  attachment  in  this  case  will  justify 

before ,  the  justice  of  the  peace  who  issued  said  writ, 

at  his  office  in  the  town  of ,  on  Monday, ,  19 , 

at  ten  o'clock  A.  M. 


Attorneys  for  Defendant. 
To ■• ,  Attorney   for  Plaintiff. 

§  2704.    Appointment  of  Appraiser— Discharge  of  Attachment — 
Docket  Order— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  having  demanded  that  the  attachment  issued 
in  this  case  be  discharged  upon  his  filing  an  undertaking  as  by 
law  required  in  such  cases, is  hereby  appointed  to  ap- 
praise the  property  described  in  the  return  of  said  writ  of  attach- 
ment, and  to  forthwith  report  its  value  to  this  court. 


I 
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§  2706.  Oregon— Undertaking  to  Discharge  Attachment— Form. 


Justice's  Ck)Tirt  for  the  Precinct  of 


State  of  Oregon, 
Connty  of 


Civil  Action  to  Recover  Money. 

Whereas,  on  the  application  of  the  above-named  defendant, 
,  an  order  has  been  made  in  the  above-entitled  action 


(liseharging  certain  property  of  the  said  defendant  from  an  at- 
tachment heretofore  issued  and  levied  in  such  action  by  and  on 

behalf  of  the  above-named  plaintiff, :  We, and 

— - — f  sureties,  hereby  undertake  to  pay  said  plaintiff  the 
amoimit  of  any  judgment  that  may  be  recovered  against  said 
defendant  in  such  action. 

Dated  this day  of ,  19 . 


Sureties. 
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ARTICLE  XIX. 

GROUNDS  rOK  DISCHABGE  OF  ATTACHMENT. 

9  2706.  When  motion  should  be  made. 

§  2707.  When  -writ  should  be  discharged,  where  amendment  impossible. 

§  2708.  Where  motion  is  made  on  affidavits,  plaintiff  may  oppose  bj  affidaTits. 

§  2709.  Motion  to  discharge  attachment  may  be  made  upon  what  grounds. 

§  2710.  Unauthorized  summons. 

§  2711.  Attachment — Unauthorized  summons  or  undertaking — Attachment 
void. 

§  2712.  Defendants  misnamed  are  entitled  to  move  to  discharge  writ. 

§  2713.  Defective  complaint. 

§  2714.  Effect  of  writ  issued  in  a  different  amount  than  stated  in  affidavit 

§  2715.  Irregularities,  how  waived. 

§  2716.  Irregularities  in  issuance  of  writ,  where  usually  appear. 

§  2717.  Power  of  justice  court  to  discharge  writ. 

S  2718.  Attachment — Dissolution — Discharge  or  release. 

§  2719.  Release  of  real  property  from  attachment. 

§  2720.  Colorado — Dismissal  by  one  creditor  will  not  affect  others. 

§  2721.  Colorado— Belease  of  property  by  bond — Appraisement — Sureties  jus- 
tify. 

S  2722.  Colorado-— Motion  to  dissolve  attachment. 

§  2723.  Order  discharging  attachment — Form. 

%  2724.  Order  discharging  attachment — ^Docket  order — Form. 

§  2725.  Order  to  sheriff  to  release  execution — Form. 

§  2726.  Notice  of  motion  to  discharge  attachment — ^Form. 

§  2727.  Discharge  of  attachment — ^Docket  order — Form. 

»  

S  2728.  Order  discharging  attachment  or  ginng  undertaking — ^Form. 

§  2729.  Notice  of  motion  to  discharge  attachment  improperly  issued — Form. 

§  2730.  Order  refusing  to  discharge  attachment— Docket  entry — ^Form. 

§  2731.  Washington — Undertaking  to  discharge  attachment — ^Form. 

§  2706.    When  Motion  Should  be  Hade. 

The  defendant  may  at  any  time  either  before  or  after  the  re- 
lease of  the  attached  property,  or  before  any  attachment  shall  have 
actually  been  levied,  apply  on  motion,  upon  reasonable  notice  to 
the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  the 
justice  thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ground  that  the  same  was  improperly  or  irregularly  issued.^ 

1  See   Kerr's   Cyc.   C.    C.   P.,   sec.  287,   290,   18  Pac.  330;   Kennedy   v. 

556.    See,    also,    Donnelly    v.    Stru*  California  Say.  Bank,  97  Cal.  93,  99, 

i»ven,   63   Cal.   182,   183;   Winters  v.  33   Am.  St.  Bep.   163,  31  Pac.    846; 

Pearson,   72   Cal.   553,   554,   14   Pac.  Risdon  I.  &  L.  Wks.  v.  Citizens'  T. 

304;  Laughlin  r.  Thompson^  76  Cal.  Co.,  122  Cal.  94,  96,  68  Am.  St.  Bep. 
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25,  54  Pae.  529;  Sparks  t.  Bell,  137 
CftL  415,  418,  419,  70  Pae.  281,  584; 
Holmei  T.  Marshall,  145  Gal.  777, 
783,  79  Pae.  534;  Hesser  ▼.  Bowleg, 
139  CaL  410,  413,  73  Pae.  156;  Mar- 
tinovirh  ▼.  Marsicano,  150  Cal.  597, 
603,  89  Pae.  333. 

ICoatana. — (Mont.)  Bev.  Code  1907, 


gee.  6681 ;  Wilson  ▼.  Barbour,  21 
Mont.  179,  53  Pae.  317.  See,  also, 
Mont.  Bey.  Code  1907,  see.  6682. 

When  motion  made  on  affidayit: 
Wilson  T.  Barbour,  21  Mont.  179,  53 
Pae.  317;  Sparks  t.  BeU,  137  Oal. 
418,  70  Pae.  281. 


§  2707.  When  Writ  Should  be  Discharged,  Where  Amendment 
Impossible. 

If  upon  snch  application,  it  satisfactorily  appears  that  the  writ 
of  attachmeDit  was  improperly  or  irregularly  issued  it  must  be 
discharged ;  provided  that  such  attachment  shall  not  be  discharged 
if,  at  or  before  the  hearing  of  such  application,  the  writ  of  attach- 
ment, or  the  ciffidavit,  or  undertaking  upon  which  such  attachment 
was  based  shall  be  amended  and  made  to  conform  to  the  provisions 
of  the  code.* 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  558; 
Winters  v.  Pearson,  72  Cal.  552, 
554, 14  Pae.  304;  Kennedy  v.  Califor- 
nia Say.  Bank,  97  Cal.  93,  99,  33  Am. 
St  Bep.  163,  31  Pae.  846 ;  Tibbet  ▼. 
Tom  Sne,  122  Cal.  206,  209,  54  Pae. 
741;  Sparks  t.  BeU,  137  Cal.  415, 
418,  419,  70  Pae.  281;  Martinovich  v. 
Manicano,  140  Cal.  597,  603,  89  Pae. 


333;  (Nev.)  Cutting's  Comp.  Laws 
1900,  see.  3238;  (N.  D.)  Bev.  Codes 
1905,  see.  6963;  (Idaho)  Bev.  Codes, 
see.  4318;  (Mont.)  Bev.  Codes  1907, 
see.  6683;  (Okl.)  Comp.  Laws  1909, 
see.  6305;  (Wyo.)  Comp.  Stats.  1910, 
see.  5333;  (Utah)  Comp.  Laws  1907, 
see.  3084. 


§  2708.    Where  Motion  is  Made  on  AfSdavits,  Plaintiff  may  Op- 
pose by  AflSdavits. 

If  the  motion  to  discharge  an  attachment  be  made  npon  affidavits 
on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affida^vits  or  other  evidence,  in  addition  to  those 
oa  which  the  attachment  was  made.^ 


1  Barbieri  ▼.  Bamelli,  84  Oal.  174, 
176,  24  Pae.  113;  Sparks  ▼.  BeD,  137 
Cal  415,  418,  70  Pae.  281.  See,  also, 
(CaL)  Kerr's  Cyc.  C.  C.  P.,  see. 
557;  (Nev.)  Cutting's  Comp.  Laws 
1900,  Bee.  3234;  (N.  D.)  Bev.  Codes 
1905,  see.  6962;  (Or.)  B.  &  C.  Codes, 


sees.  283-313;  Lord's  Oregon  Laws, 
sees.  282-310;  (Idaho)  Bev.  Codes, 
sec.  4320;  (Mont.)  Bev.  Codes  1907, 
sec.  6682;  (Utah)  Comp.  Laws  1907, 
sec.  3087;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  see.  6413. 


§§2709-2711  hillyeb's  justices' CODE.  1072 

§  2709.   Motion  to  Discharge  Attachment  may  be  Made  upon 
What  Grounds. 

A  motion  to  discharge  an  attachment  may  be  made  on  the  fol- 
lowing grounds,  among  others: 

1.  Irregularity  in  issuance  of  writ;^  2.  Abuse  of  process;*  3. 
Attachment  of  partner  by  partner;' 4.  Insufficiency  of  the  affi- 
davit;* 5.  Failure  of  affidavit  to  state  amount  of  debt;*^  6.  False 
statement  in  affidavit ;  *  7.  Failure  of  affidavit  to  make  statement 
about  security ;  ^  8.  Statement  in  alternative  form  in  re  security ;  • 
9.  Bankruptcy ;  •  10.  Complaint  incurably  defective ;  *®  11.  Debt 
secured  by  mortgage  or  lien;"  12.  Existence  of  vendor's  lien;" 
13.  Exemption  from  execution ;  ^*  14.  Writ  issued  for  greater 
amount  than  stated  in  affidavit ;  ^*  15.  Irregular  issuance  as  to  one 
of  defendants.^* 

1  Keonedj  T.  Gal.  Savings  Bank,  S  Harvej  v.  Foster,  64  Cal.  296, 

97  Gal.  93.  30  Pac.  849. 

a  Griswold  V.  Sharpe,  2  Gal.  1724.  *  ^'^»«  ^-  ^i^^"'  ?*  ^f^'  ^02. 

10  Hathaway    t.    Davis,    33     Gal. 
8  Wheeler  v.  Parnum,  38  CaL  203,      igi-  Hammond  v.  Starr,  79  Gal.  556. 

2^^*  See,    also,   Hale  Bros.   v.   Milliken, 

4  Hawley  v.  Delmas,  4  Cal.  195;      1^  ^^'  134,  75  Pac.  653. 

Wilke   V.    Gohn,   54   Gal.   212,    214;  "  Barbieri    v.    Bamelli,    84    Cal. 

V^inter  v.  Pearson,  72  Gal.  553,  14  174,  24  Pac.  113. 

Pac  304.  ^^  Gessner  y.   Palmateer,   89   Cal. 

^  ,     ^  -  89»  24  Pac.  608,  13  L.  B.  A.  187. 

5  Harvey   t.   Poster,  64  Gal.   296,  ^3  g^j^^^   ^    MarshaU,   145   Cal. 
30  Pac.  849.  777^  74  p^^    534 

«  Firk  ▼.  French,  114  Cal.  400,  46  i4  Baldwin  v.  Napa  ft  8.  W.  Co., 

Pac.  161.  137  Oal.  646,  650,  70  Pac.  732. 

7  Scrivener  v.  Dietz,  68  CaL  1,  18  "  Sparks  v.  Bell,  137  Gal.  415,  70 

Pac.  849.  Pac.  286. 

§  2710.    Unauthorized  Summons. 

An  unauthorized  and  void  summons  will  not  support  a  writ  of 
attachment.* 

1  Hisler  v.  Garr,  34  CaL  641,  646.    See,  also,  Kerr's  Cjc  C.  C.  P.,  sec  537. 

§  2711.    Attachment — ^Unauthorized  Summons  or  Undertaldiig — 
Attachment  Void. 
Attachment  in  justice's  court  without  an  authorized  summons 
or  undertaking  is  void.* 

1  Hisler  v.  Garr,  34  Gal.  641. 
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§  2712.  Defendants  Misnamed  are  Entitled  to  Move  to  Discharge 
Writ. 

Persons  not  named  as  defendants,  but  claiming  to  be  such,  arc 
entitled  to  move  to  discharge  a  writ,  if  by  their  affidavits  they  state 
that  they  are  the  defendants  in  an  action,  misnamed  in  the  plain- 
tiff's complaint  and  affidavit,  and  plaiotiff  does  not  deny  such  affi- 
davit* 

1  Sparks  ▼.  Bell,  187  Cal.  415,  418,  70  Pac.  281.  See,  also,  Kerr^  Cjt.  C.  C. 
P^iee.556. 

§  2713.  Defective  Complaint. 

If  the  complaint  is  defective  merely  and  can  be  made  good  by 
amendment,  the  plaintiff  should  be  allowed  to  amend,  before  the 
decision  of  a  motion  to  dissolve ;  but  if  the  complaint  is  incurable, 
the  attachment  must  be  dissolved.^ 

1  Hathaway  v.  Davis,  33  Cal.  161,  556,  559,  21  Pac.  971.  See,  also, 
16S,  169;  Hammond  t.  Starr,  79  Cal.      Kerr's  Cjc  C.  C.  P.,  see.  556. 

§  2711  Effect  of  Writ  Issued  in  a  Different  Amount  Than  Stated 
in  Affidavit. 
A  writ  of  attachment  issued  for  an  amount  claimed  in  the  com- 
plaint, rather  than  for  a  smaller  amount  specified  in  the  afiidavit, 
is  improperly  issued,  and  should  be  discharged  on  application, 
properly  made.^ 

1  Baldwin  y.  Napa  ft  S.  W.  Co.,  187  Cal.  646,  650,  70  Pac.  732.  See,  also, 
Kerr's  Cyc  C.  C.  P.,  «ec.  556. 

§  2716.  Irregularities,  How  Waived. 

Any  irregularities  in  obtaining  an  attachment  are  waived  by  the 
defendant  when  he  appears  and  answers  without  taking  advantage 
of  them,  by  motion  or  otherwise,  in  the  course  of  proceedings.  The 
process  is  merely  auxiliary,  and  the  judgment  in  the  action  cures 
all  irregularities.* 

1  Porter  v.  Pico,  55  Cal.  165,  173;  Cal.  1,  3,  8  Pac.  609.  See  Schwartz 
Hirrey  v.  Poster,  64  Cal.  296,  298,  v.  CoweU,  71  CaL  306,  12  Pac.  252. 
30  Pae.  849;  Scrivener  ▼.  Dietz,  68 

§2716.   Irregrnlarities   in   Issuance   of   Writ,   Where   Usuany 
Appear. 

An  attachment  may  be  said  to  have  been  properly  issued  when 
^ed  in  the  cases  provided  for  by  section  537  of  the  Code  of  Civil 

6S 
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Procedure.  It  is  regularly  issued  when  the  requirements  of  sec- 
tions 538  and  539  are  complied  with.  Irregularities  which  will 
warrant  a  discharge  of  the  writ  will  usually  appear  upon  the  face 
of  the  affidavit  or  undertaking,  or  where  properly  but  prematurely 
issued,  by  comparison  with  the  summons  and  complaint.  Where, 
however,  the  attachment  was  improperly  issued — that  is  to  say,  in 
a  case  not  provided  for  by  statute — ^the  evidence  must  usually  be 
sought  outside  of  the  papers  upon  which  it  is  evidently  founded.^ 

1  Kohler  y.  Agassiz,  99  Cal.  9,  13,  415,  419,  70  Pac.  281.  See,  also, 
33  Pac.  741;  Sparks  v.  Bell,  137  Cal.      Kerr's  Cye.  C.  C.  P.,  sec.  556. 

§  2717.    Power  of  Justice  Court  to  Discharge  Writ 

The  justice's  court  has  power  over  its  own  process,  and  to  set 
aside  a  levy  of  a  writ  of  attachment  or  execution  upon  exempt 
property.  Such  an  order  releasing  property  exempt  from  execu- 
tion is  not  a  dissolution  of  the  writ,  but  is  an  order  setting  aside 
an  erroneous  levy  of  the  writ.^ 

1  Kerr's  Cye.  C.  C.  P.,  see.  556.  See  Holmes  v.  Marshall,  145  Gal.  777,  783, 
79  Pac.  534. 

§  2718.    Attachment— Dissolution— Discharge  or  Belease. 

The  dismissal  of  an  action  by  a  justice  of  the  peace  dissolves 
an  attachment,  though  the  case  is  subsequently  reinstated,  and 
the  parties  appear  and  try  it,  and  defendant  cannot,  by  submit- 
ting himself  anew  to  the  jurisdiction  of  the  court,  affect  the  rights 
of  strangers  to  the  action  as  to  the  property  attached.^ 

1  O'Connor  v.  Blake,  29  Cal.  312. 

§  2719.    Belease  of  Beal  Property  from  Attachment. 

An  attachment  as  to  any  real  property  may  be  released  by  a 
writing  signed  by  the  plaintiff,  or  his  attorney,  or  the  olKcer  who 
levied  the  writ  and  acknowledged  and  recorded  in  the  like  manner 
as  a  grant  of  real  property;  and  upon  the  filing  of  such  release, 
it  is  the  duty  of  the  recorder  to  note  the  same  on  the  record  of  the 
copy  of  the  writ  on  file  in  his  office.^  Such  attachment  may  also 
be  released  by  an  entry  in  the  margin  of  the  record  thereof,  in  the 
county  recorder's  office,  in  the  manner  provided  for  the  discharge 
of  mortgages.^ 

1  See  (Cal.)  Kerr's  Cjrc.  C.  C.  P.,  6680;  (Utah)  Comp.  Laws  1907,  see. 
sec.  560;    (Idaho)    Bev.    Codes,    sec.      3089. 

4318;   (Mont)  Bev.  Codes  1907,  «».       _^„^*  ^*"'"  ^f^'  ^^'  <^^«'  "*«• 

2938. 
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§2720.  Colorado— Dismissal  by  One  Creditor  will  not  Affect 
Others. 
In  cases  wherein  a  creditor  ha((  been  made  a  party  to  the  ac- 
tion, a  dismissal  by  the  first  or  any  subsequent  attaching  cred- 
itor of  his  cause  of  action,  or  his  proceedings  in  attachment,  shall 
not  operate  as  a  dismissal  of  the  attachment  proceedings  as  to 
any  other  attaching  creditor.* 

^  (Colo.)  Bev.  Stats.  1908,  sec.  3772. 

§  2721.  Colorado — Release  of  Property  by  Bond — Appraisement 
— Sureties  Justify. 
The  defendant  may,  at  any  time  before  final  judgment  in  the 
action,  release  all  property  which  may  have  been  seized  by  virtue 
of  the  attachment  writ,  by  his  executing  an  undertaking.  Such 
undertaking  must  be  given  by  the  defendant  to  the  plaintiff,  be 
signed  by  two  responsible  sureties,  each  a  resident  of  the  county 
in  which  the  suit  is  pending,  and  be  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  against  the  defendant  in  the  action, 
and  the  attachment  is  not  dissolved,  the  defendant  will  deliver  to 
the  constable  all  property  which  has  been  seized  by  him  by  virtue 
of  the  attachment  writ,  or  on  failure  so  to  do,  will  pay  to  the 
plaintiff  the  full  value  of  the  property  attached,  not  exceeding  the 
amount  of  the  judgment  and  costs  recovered  in  the  action.  To 
ascertain  the  value  of  the  property  attached,  the  justice,  on  the 
application  of  the  defendant,  must  appoint  three  disinterested 
persons,  who  shall  be  sworn  to  appraise  and  fix  the  value  of  the 
property  attached,  and  who  must  make  due  return  of  the  appraise- 
ment to  the  justice  forthwith.  '  Upon  return  of  such  appraisement, 
the  sum  to  be  fixed  in  the  undertaking  must  be  double  the  amount 
of  such  appraisement.  The  sureties  on  such  undertaking  must  be 
required  by  the  justice  to  justify  in  double  the  amount  of  the  ap- 
praised value  of  the  attached  property,  as  in  other  cases.*  * 

^  (Colo.)  Bev.  Stats.  1908,  sec.  3786. 

§  2722.  Colorado — ^Motion  to  Dissolve  Attachment. 

The  defendant  may  also  at  any  time  before  the  trial  of  an 
action  on  its  merits,  upon  at  least  twenty-four  hours'  notice  to  the 
plaintiff  or  his  agent,  move  the  justice  to  discharge  the  writ  of 
attachment  on  the  ground  that  the  writ  was  improperly  issued  for 
any  reasons  appearing  on  the  face  of  the  papers  in  the  action. 
And  on  the  hearing  of  such  motion,  the  justice  has  full  power  to 
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permit  all  papers  and  process  in  the  action  to  be  amended  with  a 
view  to  substantial  justice  to  the  parties.  No  writ  of  attachment 
must  be  dissolved  in  any  case  for  any  error  or  defect  in  the  affi- 
davit, undertaking  or  process,  if,  at  the  request  of  the  plaintiff, 
such  defective  papers  may  be  amended  or  new  papers  be  substi- 
tuted therefor,  and  the  suit  shall  proceed  as  if  such  defective 
papers  had  been  originally  sufficient,^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3787. 

§  2723.    Order  Discharging  Attachment — ^Form. 

[Title  of  Court  and  Cause.] 

The  defendant  herein  having  recovered  judgment  against  plain- 
tiff, it  is  ordered  that  the  attachment  heretofore  issued  herein  be 
and  the  same  is  hereby  discharged,  and  that  the  constable  serving 
said  writ  deliver  to  defendant  all  property  attached  and  taken 
possession  of  by  him. 

[Signed  and  dated.] 

§  2724.    Order  Dischargmg  Attachment— Docket  Order— Fonn. 

[Title  of  Court  and  Cause.] 

The  defendant's  application  to  discharge  the  attachment 
herein,  on  the  ground  that  the  same  was  improperly  and  irregu- 
larly issued,  coming  on  regularly  to  be  heard  on  the  affidavits 

of  plaintiff  and  defendant,  and  of ,  notary  public,  and 

it  appearing  to  my  satisfaction  that  the  defendant  herein  did 
not  make  oath  to  the  so-called  affidavit  of  attachment  on  file 
herein, — it  is  ordered  that  the  said  attachment  be  and  the  same 
is  hereby  discharged  and  vacated;  and  the  constable  holding 
said  writ  is  ordered  to  return  the  same  to  this  court,  and  to  de- 
liver to  defendant  all  the  property  in  his  possession  by  authority 
of  said  attachment. 


§  2726.    Order  to  Sheriff  to  Release  Execution— Form. 

[Title  of  Court  and  Cause.] 

To  the  Sheriff  of  the  City  and  County  of ,  State  of  Cali- 
fornia : 
Tou  are  hereby  directed  to  release  all  the  property  levied  upon 
by  you  under  and  by  virtue  of  the  writ  of  execution,  issued  in  the 
above-entitled  action. 


Attorney  for  Plaintiff. 
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§  2726.  Notice  of  Motion  to  Discharge  Attachment— Form. 

[Title  of  Court  and  Caiuse.] 

Ton  will  please  take  notice  that  on ,  the day  of 

,  19 ,  at  the  hour  of o'clock M.,  the  defend- 
ant herein  will  move  the  court,  at  the  courtroom  thereof,  at  the 

town  of ,  in  said  township,  for  an  order  discharging  the 

attachment  issued  herein,  and  the  whole  thereof,  upon  the  execu- 
tion of  the  undertaking  provided  by  law  in  such  case.  Said  mo- 
tion will  be  based  upon  all  the  pleadings,  papers,  and  returns  in 
this  case  and  upon  the  ground  that  it  is  a  proper  case  therefor. 


Attorneys  for  Defendant. 
To ,  Attorneys  for  Plaintiff. 

§  2727.  Discharge  of  Attachment— Docket  Order— Form. 
pntle  of  Court  and  Cause.] 

The  defendant  having  executed  and  delivered  his  undertaking 
to  discharge  the  attachment  levied  in  this  action,  and  said  un- 
dertaking being  in  form  and  substance  as  ordered  by  me,  and 
I  havmg,  after  said  justification,  approved  the  said  undertaking, 
it  is  hereby  ordered  that  the  attachment  issued  in  this  case  be 
^d  the  same  is  hereby  discharged. 

$2728.  Order  Discharging  Attachment  or  Oiving  Undertaking-^ 
Form. 

[Title  of  Court  and  Cause.] 
It  appearing  to  my  satisfaction  that  good  cause  exists  therefor, 
^t  is  ordered  that  the  attachment  heretofore  issued  herein,  and 
^c^ed  upon  the  property  described  in  the  constable 's  return  to 
*^^d  attachment,  be  released  upon  the  defendant  giving  an  under- 
taking, in  the  sum  of dollars. 

§  2729,   Notice  of  Motion  to  Discharge  Attachment  Improperly 
Issued— Form. 

[Title  of  Court  and  Cause.] 

^OQ  will  please  take  notice  that,  on  the  affidavit  of  which  a 
*%  is  served  herewith,  and  on  the  papers  filed  in  said  action,  the 

At 

"wendant  will  move ,  justice  of  the  peace,  at  his  office  in 

Township,  county,  on  ,  the 

day  of ,  19 ,  to  discharge  the  attachment  issued 
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in  this  case,  on  the  ground  that  the  same  was  imjHroperly  issaed 
[or  irregularly  issued]  in  this  [state  ground]. 


Attorneys  for  Defendant. 
To ,  Attorney  for  Plaintiff. 

§  2730.    Order  Refusing  to  Discharge  AttachmBnt— Docket  Entry 
—Form. 

[Title  of  Court  and  Cause.] 

The  defendant  having  applied  to  the  court  for  an  order  dis- 
charging the  attachment  herein,  on  the  ground  that  the  same  was 
improperly  [or  irregularly]  issued,  and  the  said  motion  having 
been  by  me  heard  and  considered  on  its  merits,  the  said  motion 
is  denied. 

§  2731.    Washington— Undertaking  to  Discharge  Attachment — 
Form. 

[Title  of  Court  and  Cause.] 

Whereas,  a  writ  of  attachment  has  been  issued  by ,  one 

of  the  justices  of  the  peace  in  and  for county,  against 

the  personal  property  of  ,  defendant,  in  an  action  in 

which is  plaintiff^ — 

Now,    therefore,    we,    ,    defendant,    and 

,  acknowledge  ourselves  bound  unto ,  constable, 

in  the  sum  of dollars  [double  the  value  of  the  property], 

engaging  to  deliver  the  property  attached,  to  wit  [here  set  forth 
a  list  of  articles  attached] ,  or  pay  the  value  thereof  to  the  sheriff 
or  constable,  to  whom  the  execution  upon  a  judgment  obtained  by 
plaintiff  in  the  aforesaid  action  may  be  issued. 


Dated  this day  of  ,  19- 
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ARTICLE  XX. 

EFFECT  OF  JTJIKJMENT  UPON  ATTACHMENT. 

i  2732.   Procedure  where  judgment  for  plaintiff,  disposition  of  balmnoe  after 

sale. 
I  2733.    If  defendant  recover  judgment,  what  procedure. 
\  2734.   Deduction  of  fees  by  sheriff,  redeliyerj  of  property  after  attached 

•ale. 
i  2735.   Directions  for  sale  need  not  be  placed  in  judgment. 

§  2732.  Ptocedture  Where  Judgment  for  Plaintiff,  Disposition  of 
Balance  After  Sale. 
If  jndgment  be  recovered  by  the  plaintiff,  the  sheriff  or  con- 
stable  must  satisfy  the  same  out  of  the  property  attached  by  him 
which  has  uot  been  delivered  to  the  defendant,  or  a  claimant  as 
hereinbefore  provided,  or  subjected  to  execution  on  another  judg- 
inent  recovered  previous  to  the  issuing  of  the  attachment,  if  it  be 
roffieient  for  that  purpose : 

1-  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perish- 
able property  sold  by  him,  or  of  any  debts  or  credits  collected  by 
'uQ,  or  80  much  as  shall  be  necessary  to  satisfy  the  judgment ; 

2-  If  any  balance  remain  due,  and  an  execution  shall  have  been 
^6d  on  the  judgment,  he  must  sell  under  the  execution  so  much 
of  the  property,  real  or  personal,  as  may  be  necessary  to  satisfy  the 
balanese  if  enough  for  that  purpose  remain  in  his  hands.  Notices 
of  the  sales  must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution.^ 


*  8e«  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
^  550;  (Nev.)  Cutting's  Comp. 
^^  190O,  sec.  3230;  (Ariz.)  Bev. 
St»ti.  I9ai,  sec.  359;  (N.  D.)  Rev. 
^odes  1905,  sec.  6954;  (Tex.)  Sayles' 
'■i^.  8taU.  1897,  art.  214;  (Or.)  B. 
^  C.  Codes,  sees.  309,  310;  Lord's 
^-  LawB,  sees.  308,  309;  (Wash.) 
^  *  B.  Codes,  sec.  1835;  (Idaho) 
J^cv.  Codes,  see.  4302;  (Mont.)  Bev. 
^'Odei.1907,  sec.  6675;  (S.  D.)  Comp. 
^^»i  1910,  sec.  218;  (Okl.)  Comp. 
^»i  1909,  see.  6306;  (Wyo.)  Comp. 


Stats.  1910,  sec.  5326;  (Utah)  Comp. 
Laws  1907,  sec.  3080;  (Neb.)  Cob- 
bey's  Ann.  Stats.  1909,  sec.  1883; 
(Kan.)  Dassler's  Oen.  Stats.  1909, 
sec.  6407;  Anderson  v.  Go£f,  72  Cal. 
65,  70,  1  Am.  St.  Rep.  34,  13  Pac.  73; 
People  V.  Hi^era,  122  Cal.  466,  468, 
65  Pac.  252;  McFaU  v.  Buckeye  G. 
W.  Assn.,  122  Cal.  468,  471,  68  Am. 
St.  Bep.  47,  55  Pac.  253. 

Nebraska. — Rhodes  v.  Samuels,  67 
Neb.  1,  93  N,  W.  148. 
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§  2733.    If  Defendant  Recover  Judgment,  What  Procedure. 

If  the  defendant  recover  judgment  against  the  plaintiff,  and  no 
appeal  is  perfected  and  undertaking  executed  and  filed  as  pro- 
vided in  section  946  of  the  Code  of  Civil  Procedure,  any  un- 
dertaking received  in  the  action,  all  the  proceeds  of  sales  and 
money  collected  by  the  sheriff  or  constable  and  all  the  property 
attached  remaining  in  the  sheriff  or  constable's  hands,  must  be  de- 
livered to  the  defendant  or  his  agent,  the  order  of  attachment  be 
discharged,  and  the  property  released  therefrom.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Co.,  76  Cal.  562,  564,  565,  18  Pa*. 

553;    (Not.)    Cutting's  Comp.   Laws  682;  Hamilton  t.  Bell,  123  Cal.  93, 

1900,  sec.  3240;   (N.  D.)  Bev.  Codes  94,  96,  55  Pac.  758;   Aigeltinger  v. 

1905,  sec.  6965;   (Tex.)  Sayles'  Civ.  Whelan,  133  Cal.  110,  112,  113,  65 

Stats.  1897,  art.  204;   (Or.)  B.  ft  C.  Pac.  125;  Primm  v.  Superior  Court 

Codes,    see.    306;    Lord's   Or.   Laws,  (Cal.  App.,  March  6,  1906),  84  Pae. 

sec.   305;    (Wash.)    B.   &   B.   Codes,  786;  O'Connor  r.  Blake,  29  Cal.  312, 

sec.  1837;  (Idaho)  Boy.  Codes,  sees.  316. 

4318,  4319;  (Mont.)  Ber.  Codes  1907,  An  attachment  of  defendant's  prop- 
sec.  6678;  (Okl.)  Comp.  Laws  1909,  erty  in  a  justice's  court  is  dissolved 
sec.  6306;  (Wyo.)  Comp.  Stats.  upon  judgment  in  his  favor,  though 
1910,  sec.  5329;  (Utah)  Comp.  Laws  plaintiff  appeals. 
1907,  sees.  3076-3081;  (Neb.)  Cob-  Montana. — ^If  defendant  recover 
bey's  Ann.  Stats.  1909,  sec.  1882;  judgment:  Michener  v.  Franshaw, 
Loveland   v.    Alvord   Con.    Q.   Min.  33  Mont.  112,  81  Pac.  954. 

§  2734.  Deduction  of  Fees  by  Sheriff,  Bedelivery  of  Property 
After  Attached  Sale. 
If,  after  selling  all  the  property  attached  by  him  remaining  in 
his  hands,  and  applying  the  proceeds,  together  with  the  proceeds 
of  any  debts  or  credits  collected  by  him,  deducting  his  fees,  to  the 
payment  of  the  judgment,  any  balance  shall  remain  due,  the  sheriff 
or  constable  must  proceed  to  collect  such  balance,  as  upon  an  exe- 
cution in  other  cases.  Whenever  the  judgment  shall  have  been 
paid,  the  sheriff  or  constable,  upon  reasonable  demand,  must  de- 
liver over  to  the  defendant  the  attached  property  remaining  in  his 
hands,  and  any  proceeds  of  the  property  attached  imapplied  on  the 
judgment.^ 

1  See,  also,  (Cal.)   Kerr's  Cyc.  C.  Codes  1907,  see.  6676;  (S.  D.)  Comp. 

C.    P.,    sec.    551;    (Nev.)    Cutting's  Laws  1910,  sec.  218;    (Okl.)    Comp. 

Comp.  Laws  1900,  sec.  3231;  (Ariz.)  Laws  1909,  sec.  6306;  (Wyo.)  Comp. 

Rev.  Stats.  1901,  sec.  353;   (N.  D.)  Stats.  1910,  sec.  5327;  (Utah)  Comp. 

Rev.  Codes  1905,  sec.  6954;  (Wash.)  Laws  1907,  sec.  3081;    (Neb.)    Cob- 

R.   Sc  B.  Codes,  sec.    1835;    (Idaho)  bey's  Ann.  Stats.  1909,  sec.   1883. 
Rev.  Codes,  sec.  4316;  (Mont.)  Rev. 
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§  2735.  Directioiui  for  Sale  Need  not  be  Placed  in  Judgment. 

DirectioiiB  for  the  sale  of  the  attached  property  are  not  required 
to  be  giyen  in  a  judgment.  The  code  contains  express  directions 
to  the  sheriff  as  to  the  sale  of  attached  property.  The  lien  of  at- 
tachment is  not  lost  by  taking  a  simple  money  judgment  without 
embodying  therein  the  directions  for  the  sale  of  attached  prop- 
erty.^ 

iLowY.  Henry,  9  Cal.  538,  551;       Bep.    34,    13    Pac.    73.    See,    also, 
Porter  t.  Pico,  55  Cal.  165,  174;  An-      Kerr'a  Qyc.  C.  C.  P.,  lee.  550. 
i«rsoA  T.  Goff^  72  GaL  65,  1  Am.  St. 
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CHAPTER  LXX. 

CLAIM  AND  DELIVERY  IN  REPLEVIN. 

ARTICLE  L 

HISTOBY  AND  ESSENTIAL8. 

§  2736.  History  of  claim  and  delivery  in  repleyin. 

S  2737.  When  claim  and  delivery  lies. 

§  2738.  When  claim  and  delivery  lies— At  time  of  issninf^  snmmons. 

§  2739.  Washington — Plaintiff  may  claim  immediate  delivery. 

S  2740.  Gist  ef  action. 

§  2741.  Possession ,  or  right  to  possession,  ullimate  fact  in  claim  and  dslivfirj. 

9  2742.  Basis  of  action. 

8  2743.  Basis  of  action,  right  of  immediate  possessioB. 

§  2744.  Mortgagee  may  maintain  claim  and  delivery. 

§  2745.  Lienholder  may  maintain  action. 

§  2746.  Mere  possession  sufficient  against  trespasser. 

§  2747.  Claim  and  delivery  for  severed  property. 

§  2748.  When  replevin  will  lie  for  growing  timber,  and  when  not. 

§  2749.  Money  may  be  subject  to  claim  and  delivery,  when. 

§  2750.  Claim  and  delivery  where  property  sold  on  installment  contract. 

§  2751.  Claim   and   delivery   where   property   sold   on   installment   contract, 

where  title  remains  in  vendor. 

§  2752.  Claim   and    delivery  where   property   sold   on  installment   eontnket, 

conditional  sale. 

§  2736.    History  of,  Claim  and  Delivery  in  Replevin. 

The  action  of  claim  and  delivery  is  a  possessory  action.  It  is 
the  lineal  descendant  of  one  of  the  early  actions  given  by  the  com- 
mon law,  instituted  for  the  purpose  of  recovering  possession  of 
chattels,  known  as  replevin.  The  scope  of  its  application  has  been 
greatly  enlarged  in  modern  times,  but  the  essential  object  of  the 
action  remains  the  same,  viz.,  to  enforce  the  plaintiff's  right  to 
present  possession  of  chattels  as  against  the  defendant  who  unlaw- 
fully detains  them,  and  under  our  law  their  value,  if  possession 
cannot  be  had,  together  with  damages  for  detention.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Stats.  1897,  art.  4864;    (Or.)   Codes, 

509;    (Nev.)    Cutting's  Comp.  Laws,  see.  284;  Lord's  Oregon  Laws,  sec. 

see.  3194;    (Aris.)   Bev.  Stats.   1901,  283;  (Wash.)  B.  &  B.  Codes,  sec  707 ; 

sec.  3812;    (N.  D.)  Bev.  Codes  1905,  (Idaho)     Bev.     Codes,     sec.      4690; 

sec.  6917;    (Tex.)   Sayles'  Tex.  Civ.  (Mont.)     Bev.     Codes,     sec.     6622; 
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(a  D.)  Comp.  LawB  1910,  sec.  184, 
p.  352;  (Utah)  Comp.  Laws  1907, 
lec.  3045;  (Wyo.)  Comp.  Stata. 
1910,  sec.  5005;  (Okl.)  Comp.  Laws 
1909,  tee.  5787;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1978;  (Kaa.)  Daas- 
ler*!  Gen.  Stats.  1909,  see.  6419; 
HaU  T.  Susskind,  109  Cal.  203,  206, 
U  Pae.  1012;  De  Thomas  t.  Wither- 
by,  61  Oal.  92,  97,  44  Am.  Bep. 
542;  MeCoe  t.  Tunstead,  66  Cal.  486, 
4«7,  6  Pac.  316;  Swasey  y.  Adair,  88 
OftL  203,  26  Pac.  83 ;  Riciotto  ▼.  Cle- 
ment,  94  Cal.  105,  106,  29  Pae.  414; 
Fanlkner  t.  First  Nat.  Bank,  130  Cal. 
258,  263,  264,  62  Pftc.  463. 

Idaho.— Cunningham  t.  Stoner,  10 
IdAho,  549,  79  Pae.  228. 

Nehraflka.^Lawrence  ▼.  Curtia,  13 
Neb.  516,  15  N.  W.  483 ;  HUl  v.  Wil- 
kinson, 25  Neb.  103,  41  N.  W.  134; 
Cooms  T.  Brenklander,  29  Neb.  589, 
45  N.  W.  929. 

Ktrada.— Buckley  ▼.  Buckley,  9 
Ner.  373;  Hilger  v.  Edwards,  5  Nev. 
85;  West  T.  Humphrey,  21  Nev.  80; 
Perkins  t.  Barnes,  3  Nev.  557;  Whit- 
B*n  M.  Co.  V.  Tritle,  4  Nev.  494; 
Ward  T.  C.  E.  W.  Co.,  13  Nev.  46; 
Hanson  v.  Chiatovieh,   13  Nev.  395; 


Gardner  v.  Brown,  22  Nev.  156 ;  Lam- 
bert V.  McFarland,  2  Nev.  58;  Bollins 
V.  Stout,  6  Nev.  150;  Fensier  v.  Lam- 
mon,  6  Nev.  209;  Carson  v.  Apple- 
garth,  6  Nev.  187;  Buckley  v.  Buck- 
ley, 12  Nev.  423;  O'Meara  v.  North 
American  M.  Co.,  2  Nev.  112;  Carl- 
yon  V.  Lannan,  4  Nev.  156;  Hixon  v. 
Pixley,  15  Nev.  475;  Boylan  v.  Hug- 
net,  8  Nev.  345;  Swan  v.  Smith,  13 
Nev.  257. 

Utah. — Munns  v.  Loveland,  15 
Utah,  250,  49  Pae.  743;  Jones  v.  Mc- 
Queen, 13  Utah,  178,  45  Pac.  202; 
Farrand  A  Y.  O.  Co.  v.  M.  E.  Church, 
18  Utah,  29,  54  Pae.  818;  Woodward 
V.  Edmunds,  20  Utah,  118,  57  Pac. 
848;  Nebeker  v.  Harvey,  21  Utah, 
363,  60  Pac.  1029;  Manti  Bank  v. 
Peterson,  30  Utah,  475,  86  Pac.  414. 

Washington. — ^McGraw  v.  Franklin, 
2  Wash.  17;  Dow  v.  Dempeey,  21 
Wash.  86;  Hall  v.  Law  G.  ft  T.  Soc, 
22  Wash.  305;  Eidson  v.  Woolery,  10 
Wash.  225;  Bancroft- Whitney  Co.  v. 
Gowan,  24  Waah.  66;  Kehoe  v.  Mc- 
Conaghy,  29  Wash.  175;  Springer  v. 
Ayer,  50  Wash.  642;  National  Bank 
V.  Meerwaldt,  8  Wash.  630;  Phillipos 
V.  Mihran,  38  Wash.  402. 


§  2737.    When  Olaim  and  Delivery  Lies. 

Claim  and  delivery  or  replevin  lies  for  all  goods  and  chattels 
imlawfully  taken  or  detained,  and  may  be  brought  whenever  one 
person  claims  the  personal  property  in  the  possession  of  another^ 
and  this  whether  the  claimant  ever  had  possession  or  not,  and 
whether  Ids  property  in  the  goods  be  absolute  or  qualified,  pro- 
vided he  has  the  right  to  possession.^ 


1  Lazard  v.  Wheeler,  22  Cal.  139,  142.    See,  also,  Kerr's  Cye.  C.  C.  P^  sec. 
509. 
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§  2738.    When  Claim  and  Delivery  Lies— At  Time  of  Issuing 
Summons. 
In  an  action  to  recover  possession  of  personal  property,  the 
plaintiff  may,  at  the  time  of  issuing  summons  or  at  any  time  there- 
after before  answer,  claim  the  delivery  of  such  property  to  him.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sees. 
509,  870;  (Nev.)  Cuttinjr'g  Comp. 
Laws,  sec.  3202;  (Ariz.)  Bev.  Stats. 
1901,  sec.  3820;  (N.  D.)  Bev.  Codes 
1905,  sec.  6925;  (Or.)  B.,  &  C.  Codes, 
sec.  292;  (Wash.)  B.  k  B.  Codes,  sec. 
714;  (Idaho)  Bev.  Codes,  see.  4279; 
(Mont.)  Bev.  Codes,  see.  6634;  (S. 
D.)  Comp.  Laws  1910,  sec.  192,  p. 
353;  (Utah)  Comp.  Laws  1907,  sec. 
3053;  (Wyo.)  Comp.  Stats.  1910,  sec. 


5020;  (Okl.)  Comp.  Laws  1909,  see. 
5698;  (Neb.)  Cobbej's  Ann.  Stats., 
sec.  1989;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6432;  De  Thomas  t. 
Witherby,  61  Cal.  92,  97,  44  Am.  Rep. 
542;  McCue  v.  Tunstead,  66  Cal.  486, 
487,  6  Pac.  316;  Swasey  v.  Adair,  88 
Cal.  203,  26  Pac.  83;  Biciotto  t. 
Clement,  94  Cal.  105, 106,  29  Pac.  414; 
Faulkner  v.  First  Nat.  Bank,  130  Cal. 
258,  263,  264,  62  Pac.  463. 


§  2739.  WashinfiTton— Plapintiff  may  Claim  Immediate  Delivery. 
The  plaintiff  in  an  action  to  recover  the  possession  of  personal 
property  may,  at  the  time  of  the  issuance  of  the  summons,  or 
at  any  time  before  answer,  claim  the  immediate  delivery  of  such 
property  as  provided  in  the  statutes  governing  replevin,^ 

1  Bern.  A  Bal.  Ann.  Codes  ft  Stats.,  sec.  1796. 

§  2740.    Qist  of  Action. 

The  gist  of  the  action  of  claim  and  delivery  is  the  detention,  and 
the  recovery  of  the  property  is  its  primary  object.^ 

1  Gardner  v.  Brown,  22  Nev.  156,      D.  281,  52  N.  W.  1090.     See,  also, 
37  Pac.  240;  Wims  v.  De  Witt,  3  S.      Kerr's  Cyc.  C.  C.  P.,  sec.  509. 


§  2741.  Possession,  or  Bight  to  Possession,  Ultimate  Fact  in 
Claim  and  Delivery. 
The  ultimate  fact  in  claim  and  delivery  is  that  the  plaintiff  was 
at  the  time  the  action  was  commenced  the  owner  of,  or  had  some 
special  property  in,  the  chattel,  coupled  with  the  right  to  the  imme- 
diate possession  thereof.  The  fact  that  he  was  the  owner  and  en- 
titled to  the  possession  at  a  previous  date  is  evidence  from  which 
the  ultimate  fact  may  be  deduced,  upon  the  principle  that  '*a 
thing  once  proved  to  exist  continues  so  long  as  usual  with  things 
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of  that  nature."    This  principle,  however,  has  no  application  to 
statement  of  facts  in  pleading.^ 

1  IVedericks  ▼.  Tracy,  98  Cal.  658,  t6t,  13  Iowa,  253,  81  Am.  Bee.  430; 
660)  33  Pae.  750.    8e«  Alden  ▼.  Oar-      Kerr's  Gyc.  G.   C.  P.,  lee.  420. 

§2742.    Basis  of  Action. 

It  is  settled  by  an  unvarying  line  of  decisions  that  in  order  to 
maintain  an  action  of  claim  and  delivery  the  plaintiff  must  be  en- 
titled at  the  time  the  action  is  commenced  to  immediate  possession 
of  the  property  sought  to  be  recovered.* 

1  People's  Say.  Bank  y.  Jones,  114  Gal.  422,  425,  46  Pae.  278.  See,  also, 
KeiT*!  Cjrc  C.  C.  P.,  sec.  509. 

§  2743.   Basis  of  Action,  Bight  of  Immediate  Possession. 

Actual  prior  possession  of  the  plaintiff  is  not  essential.  He  must 
be  entitled  to  immediate  possession,  and  must  have  some  general  or 
ipedal  property  in  the  subject  of  the  action.* 

1  Gaida  y.  Gann,  119  GaL  315,  317,  51  Pae.  684.  See,  also,  Kerr's  Cjc  C. 
C.  P.,  sec  509. 

§  2744.    Mortgagee  may  Maintain  Claim  and  Delivery. 

A  mortgagee  of  a  chattel  may  maintain  a  replevin  for  the  mort- 
gaged property,  provided  he  has  the  right  of  possession  given  him 
by  the  terms  of  the  mortgage.^ 

1  Bank  of  Woodland  y.   Dnnean,  414,  429;  Berson  ▼.  Nnnan,  63  Gal. 

117  CaL  412,  416,  49  Pae.  414;  Flinn  550,  551.    See,  also,  Kerr's  Gye.  G. 

T.  Ferry,  127  Gal.  648,  652,  60  Pae.  C.  P.,  sec.  509. 
434,  citing  Wright  T.  Boss,  36  Gal. 

§  2746.    Uenholder  may  Maint>a1n  Action. 

Beplevin  lies  by  lienholder  of  the  property  upon  which  he  has 
a  lien  dependent  upon  the  possession  of  the  property  when  it  is 
taken  from  him  by  the  sheriff  under  process  against  the  owner.^ 

^  Douglass  y.  McFarland,  92  Gal.  656,  658,  28  Pae.  687.  See,  also,  Kerr's 
Cye.  C.  C.  P.,  see.  509. 

f  2746.   Mere  Possession  Sufficient  Against  Trespasser. 

Mere  possession  is  sufficient  as  against  a  trespasser  to  give  the 
right  of  action.^ 

1  Langhlin  y.  Thompson,  76  GaL^  287,  290,  18  Pae.  330.  See,  also,  Kerr's 
^c  a  C.  P.,  sec.  609. 


§§2747-2750  hillyer's  justices'  oodb.  1086 

§  2747.    Claim  and  Delivery  for  Severed  Property. 

Where  the  property  sued  for  in  claim  and  delivery  has  been 
severed  from  the  plaintiflE's  land,  he  can  show  his  ownership  of  a 
chattel  by  showing  the  ownership  of  the  land  unless  the  defendant 
has  and  had,  when  the  property  was  severed  from  freehold,  ad- 
verse  possession  of  the  land,  claiming  title  thereto.^ 

1  Martin  v.  Thompson,  62  Cal.  618,  38,  40,  79  Am.  St.  Rep.  22,  60  Pae. 
620,  45  Am.  Rep.  633  (cited  and  ap-  527).  See,  also,  Kerr'a  Cyc.  C.  C.P., 
proved  in  Hines  t.  Good,  128  Cal.      sec.  509. 

§  2748.    When  Beplevin  will  Lie  for  Growing  Timber,  and  When 
not. 

Growing  timber  is  part  of  the  realty,  and  therefore  replevin  will 
not  lie  for  its  recovery,  but  when  once  cut  the  character  of  the 
property  is  changed;  it  has  ceased  to  be  part  of  the  realty  and  has 
become  personalty,  but  its  title  is  not  changed.  It  belongs  to  the 
owner  of  the  land  as  much  afterward  as  previously,  and  he  is  en- 
titled to  all  the  remedies  for  its  recovery  which  the  law  affords  for 
the  recovery  of  any  other  personal  property  wrongfully  taken  or 
detained  from  its  owner.^ 

1  Page  ▼.  Fowler,  37  Cal.  100,  107.    See,  alao,  Kerr*!  Ojre.  C.  C.  P.,  see.  509. 

§  2749.    Honey  may  be  Subject  to  daim  and  Delivery,  When. 

Money  may  be  the  subject  of  replevin  if  so  situated  in  some  spe- 
cific fund  or  deposit  that  it  may  be  identified  as  the  identical 
money  alleged  to  have  been  taken  or  detained.^ 

1  Rowland  v.  Madden,  72  CaL  IT,  18,  12  Pac.  226,  870.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  fee.  509. 

§  2750.    Claim  and  Delivery  Where  Property  Sold  on  Installment 
Contract. 

Upon  a  default  in  payments  under  a  contract  for  the  sale  upon 
deferred  payments,  providing  that  the  title  shall  remain  in  the 
vendor  and  that  the  vendor  may  retake  the  property  upon  default, 
the  vendor  may  recover  possession  in  an  action  of  claim  and  de- 
livery, or  may  treat  the  same  as  an  absolute  one  and  bring  his 
action  to  recover  the  contract  price,  but  these  remedies  being  in- 
consistent, the  vendor  must  elect  which  he  shall  pursue ;  he  cannot 
have  both.^ 
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1  Parke  &  L.  Co.  v.  White  Biver      353,    356,    42    Pae.    485.    See,    also, 
L  Co.,  101  Cal.  37,  40,  35  Pac.  442;      Kerr's  Gjc.  C.  C.  P.,  sec  509. 
Holt  Mfg.  Co.   V.  Ewing,   109    Cal. 

§  2761.   Olaim  and  Delivery  Where  Property  Sold  on  Installmeht 

Contract,  Where  Title  Remains  in  Vendor. 
Upon  a  default  in  payment  under  a  contract  of  sale  providing 
that  the  title  shall  remain  in  the  vendor  until  full  payment  be 
made  and  that  the  vendor  may  retake  possession   upon  default, 
claim  and  delivery  lies  by  the  vendor.^ 

1  Bodge  y.  Carter,  140  CaL  663,  666,  74   Pae.  292.    Bee,  also,  Kerr's  Cjc. 
C.  C.  P,  see.  509. 

$  2782.   Glaixn  and  Delivery  Where  Property  Sold  on  Installment 

Contract,  Conditional  Sale. 

^  sendee  in  a  conditional  sale  can  confer  no  greater  rights  upon 

^  piircliaser  or  mortgagee  than  he   himself  has,  and   therefore 

replevin  lies  by  the  vendor  in  such  a  sale  against  the  purchaser  or 

mortgagee  of  the  vendee.* 

»  Lnndy  P.  Co.  r.  White,  12S  Cal.  170,  172,  79  Asl  St.  Bep.  41,  60  Pac.  759. 
^  «1»,  Kerr's  Qyc  C.  0.  P.,  sec.  609. 
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AETICLE  n. 

WHEN  CLAIM  AND  DELIVEEY  WILL  NOT  MB. 

f  2753.    When  claim  and  deliyery  will  not  lie. 

I  2754    When  claim   and  delivery  will  not  lie,   where   defendant   has  lien 

against  property. 
§  2755.    When  claim  and  delivery  will  not  lie,  after-acquired  title  in  plaintiff. 
8  2756.    When  claim  and  delivery  will  not  lie,  property  severed  from  freehold 

where  plaintiff  not  in  possession. 
S  2757.    Where  plaintiff  not  owner,  or  entitled  to  possession. 

§  2753.    When  Claim  and  Delivery  will  not  Lie. 

Claim  and  delivery  will  not  lie  when  it  is  apparent  that  at  the 
time  of  the  commencement  of  the  action  the  defendant  has  not  the 
right  to  possession  or  power  to  deliver  the  property  in  satisfaction 
of  a  judgment  for  its  possession.^ 

1  Richards  v.  Morey,  133  Cal.  437,  439,  65  F&c.  886.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  509. 

§  2764  When  Claim  and  Delivery  will  not  Lie,  Where  Defend- 
ant has  Lien  Against  Property. 
The  action  of  claim  and  delivery  does  not  lie  against  one  in 
actual  possession  of  property  having  a  lien  thereon  dependent 
upon  possession.  The  owner  must  redeem  from  the  lien  or  bring 
an  action  for  that  purpose.^ 

1  Sutton  V.  Stephan,  101  Cal.  545,  548,  36  Pac.  106.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  509. 

§  2765.    When  Claim  and  Delivery  will  not  Lie,  After-acquired 
Title  in  Plaintiff. 
An  after-acquired  title  is  not  sufficient  to  support  replevin.* 

1  People's    Sav.    Bank   y.    Jones,    •  51  Pac.  684.    See,  also,  Kerr's  Cyc. 
114    Oal.    422,    425,    46    Pac.    278;      C.  C.  P.,  sec.  509. 
Garcia  ▼.  Gunn,  119  Gal.  315,  317, 

§  2756.    When  Claim  and  Delivery  will  not  Lie,  Property  Severed 
from  Freehold  Where  Plaintiff  not  in  Possession. 

The  plaintiff  out  of  the  possession  of  real  property  cannot  sue 
for  the  property  severed  from  the  freehold,  when  the  defendant 
is  in  possession  of  the  premises  from  which  the  property  was 
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severed,  holding  them  adversely  in  good  faith  under  a  claim  and 
color  of  title.* 

1  Halleek  ▼.  Mixer,  16  Cal.  574,      Gal.  154,  157.    See,  also,  Kerr't  Cje. 
579,  580;   Kimball   y.   Lohmas,    81      G.  G.  P.,  see.  509. 


§  2757.    Where  Plaintiff  not  Owner,  or  Entitled  to  Possession. 

A  plaintiff  cannot  recover  in  claim  and  delivery  if  it  be  found 

that  he  is  not,  and  never  has  been,  the  owner,  nor  entitled  to  the 

possession  of  the  property.* 

1  Gardinell  t.  Bennett,  52  Gal.  Beatty,  127  Gal.  177,  183,  59  Pao. 
^'^%  477;  Fredericks  ▼.  Tracy,  98  837.  See,  also,  Ken's  Cyc  0.  G.  P., 
^  658,  660,  Sa  Pae.  750;  Keech  v.     see.  509. 
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AETICLE  m. 

AFFIDAVIT  AND  UNDERTAKING  FOB  CLAIM  AND  DBLIVEBY. 

f  2758.  Affidayit  on  claim  and  delivery,  what  must  state. 

9  2759.  Washington — Affidavit  where  delivery  claimed,  contents  of. 

i  2760.  Colorado^ Affidavit  for  replevin. 

§  2761.  Colorado — Constable  to  deliver  copy  to  defendant. 

I  2762.  Colorado— Constable  may  break  building — ^Not  to  seize  goods  from 

officer. 

S  2763.  Affidavit  must  be  delivered  to  sheriff. 

f  2764.  Where  affidavit  fails  to  describe  property,  no  jurisdiction. 

§  2765.  Undertaking  and  levy  of  writ  in  claim  and  delivery. 

9  2766.  When  undertaking  insufficient. 

9  2767.  Washington — Execution  of  order — ^Bond. 

9  2768.  Washington — ^Beturn  of  order  and  affidavit. 

9  2769.  Colorado — Undertaking — Terms   of — Amount. 

9  2770.  Colorado — Officer  liable  for  insufficient  bond. 

§  2768.    Affidavit  on  Claim  and  Delivery,  What  must  State. 

Where  a  delivery  of  property  is  claimed,  an  affidavit  must  be 
made  by  the  plaintiff,  or  by  someone  in  his  behalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (par- 
ticularly describing  it),  or  is  entitled  to  the  possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant ; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information,  and  belief ; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pur- 
suant to  a  statute ;  or  seized,  under  an  execution  on  an  attachment 
against  the  property  of  the  plaintiff;  or,  if  so  seized,  that  it  is  by 
statute  exempt  from  such  seizure; 

5.  The  actual  value  of  the  property.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
510;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3195;  (Ariz.)  Rev.  Stats.  1901, 
sec.  3813;  (N.  D.)  Eev.  Codes  1905, 
sec.  6018;  (Tex.)  Sayles*  Tex.  Civ. 
Stats.  1897,  art.  4865;  (Or.)  B.  &  C. 
Codes,  see.  285;  Lord's  Oregon  Laws, 
sec.  284;  (Wash.)  B.  &  B.  Codes,  sec. 
708;  (Idaho)  Bev.  Codes,  sec.  4272; 
(Mont.)  Rev.  Codes,  sec.  6623;  (S. 
D.)    Comp.  LawB  1910,  sec  184,  p. 


352;  (Utah)  Comp.  Laws  1907,  see. 
3046;  (Wyo.)  Comp.  Stats.  1910,  see. 
5006;  (Okl.)  Comp.  Laws  1909,  sec. 
5688;  (Neb.)  Cobbey's  Ann.  Stats., 
sec.  1979;  (Kan.)  Basher's  Gen. 
Stats.  1909,  sec.  6420;  Cobum  v. 
Smart,  53  CaL  742,  743;  De  Thomas 
V.  Witherby,  61  Cal.  92,  97,  44  Am. 
Rep.  542;  Noble  v.  Desmond,  72  Cal. 
rao,  331,  14  Pac.  16;  Laughlm  v. 
Thompson,  76  CaL  287,  289,  290,  18 
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Pfee.  330;  Swasey  ▼.  Adair,  88  OaL  Waaliington.— Scott  t.  McGraw,  3 
£03,  26  Pae.  83;  Faulkner  y.  First  Wash.  675;  Dawson  t.  Baum,  3  Wash. 
Nat  Bank,  130  Cal.  258,  263,  264,  62  Ter.  464;  Andrews  t.  Hoeslich,  47 
Pac463.  Wash.  220;  Thomas  v.  Seattle  Brew- 
Idaho.— Bingham  Co.  etc.  V.  Bogers,  ing  &  Malting  Co.,  48  Wash.  560. 
7  Idaho,  63,  59  Pac.  931. 

§2759.   Washington— Afl9davit  Where  Delivery  Claimed,  Con- 
tents of. 
When  a  delivery  is  claimed,  an  afiBdavit  must  be  made  by  the 
plaintiflf,  or  by  someone  in  his  behalf,  showing, — 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (par- 
ticularly describing  it),  or  is  lawfully  entitled  to  the  possession 
thereof  by  virtue  of  a  special  property  therein,  the  facts  in 
respect  to  which  must  be  set  forth ; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
bis  best  knowledge,  information,  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment, 
or  fine,  pursuant  to  a  statute,  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff,  or  if  so  seized, 
that  it  is  by  statute  exempt  from  such  seizure ;  and 

5.  The  actual  value  of  the  property.* 

1  Sem.  ft  Bal.  Ann.  Codes  k  Stats.,  sec.  1797. 

§  2760.    Colorado— Affidavit  for  Replevin. 

The  plaintiff,  his  agent  or  attorney,  shall  file  an  affidavit  in 
the  office  of  the  justice,  showing : 

First — ^That  the  plaintiff  is  the  owner  of  the  property  claimed, 
particularly  describing  it,  or  is  lawfully  entitled  to  the  possession 
thereof. 

Second — That  the  property  is  wrongfully  detained  by  the  de- 
fendant. 

Third — The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief. 

Fourth — That  the  same  has  not  been  taken  for  a  tax,  assess- 
ment or  fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff;  or,  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure. 

Fifth— The  real  value  of  such  property.* 

^  (Colo.)  Bey.  StaU.  1908,  sec.  3818. 
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§  2761.    Colorado — Constable  to  Deliver  Copy  to  Defendant. 

The  constable  must  execute  the  writ  by  taking  into  his  posses- 
sion the  goods  and  chattels  mentioned  in  the  writ.  He  must 
also  deliver  a  copy  of  the  writ  to  the  defendant,  or  leave  a  copy 
at  his  usual  place  of  residence,  with  some  person  over  the  age 
of  twelve  years,  and  make  return  upon  said  writ  of  the  time  and 
manner  of  service  and  any  undertaking  taken  by  him.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3822. 

§  2762.    Colorado^Constable  may  Break  Building— Not  to  Seize 
QoodB  from  Officer. 

The  constable  in  executing  the  writ  may  break  open  any  build- 
ing or  inclosure  in  which  the  property  claimed,  or  any  part 
thereof,  is  concealed;  but  not  until  he  has  been  refused  an  en- 
trance into  such  building  or  inclosure,  and  a  delivery  of  the  prop- 
erty after  having  demanded  the  same :  Provided,  that  when  the 
property  described  in  the  writ  of  replevin  so  directed  to  such 
constable  shall  be  in  the  custody  of  a  sheriff  or  other  officer, 
under  or  by  virtue  of  any  process  issued  from  a  court  of  record 
in  this  state,  then  such  constable  shall  not  seize  and  take  such 
property;  but  shall  return  the  fact  that  such  property  is  in  the 
custody  of  a  sheriff  or  other  officer  [naming  him],  under  such 
process  as  the  case  may  be,  which  return  of  such  constable  to 
his  said  writ  of  replevin  shall  be  a  sufficient  return  thereto.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3830. 

§  2763.    Affidavit  must  be  Delivered  to  Sheriff. 

The  affidavit,  with  the  order  indorsed  thereon  and  the  undertak- 
ing, goes  into  the  hands  of  the  sheriff  or  constable  and  constitutes 
the  process  in  claim  and  delivery.  He  must  determine  whether 
they  are  regular  and  sufficient.^ 

1  Laughlin  t.  Thompson,  76  Cal.  287,  290,  18  Pac  330;  Kerr's  Cjt,  C.  C.  P., 

sec.  509. 

§  2764.    Where  Affidavit  Fails  to  Describe  Property,  No  Juris- 
diction. 

Where  the  affidavit  fails  to  describe  the  property  or  to  state  that 
the  plaintiff  is  the  owner  thereof,  or  has  a  special  interest  therein. 
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the  court  acquires  no  jurisdiction,  and  these  defects  in  the  affidavit 
cannot  be  cured  by  amendment.^ 


1  Cleodenning  ▼.  Guise,  8  Wyo. 
91,  55  Pae.  447;  Cobam  v.  Smart,  53 
Cal.  742,  743;  De  Thomas  ▼.  Wither- 
by,  61  Cal.  92,  97,  44  Am.  Rep.  542; 
Noble  T.  Desmond,  72  Cal.  330,  331, 
14  Pae.  16;  Laughlin  t.  Thompson, 


76  Cal.  287,  289,  290,  18  Pae.  330; 
Swasey  v.  Adair,  88  Cal.  203,  26 
Pae.  83;  Faulkner  v.  First  Nat. 
Bank,  130  Cal.  258,  263,  264,  62  Pae. 
463.  See,  also,  Kerr's  Cyc.  C.  C.  P., 
sec.  510. 


§  2766.    Undertaking  and  Levy  of  Writ  in  Claim  and  Delivery. 

Upon  a  receipt  of  the  affidavit  and  notice,  with  a  written  under- 
taking, executed  by  two  or  more  sufficient  sureties,  approved  by  the 
sheriff  or  constable,  to  the  effect  that  they  are  bound  to  the  defend- 
ant in  double  the  value  of  the  property  as  stated  in  the  affidavit 
for  the  prosecution  of  the  action,  for  the  return  of  the  property 
to  the  defendants,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  from  any  cause  be  recovered 
against  the  plaintiff,  the  sheriff  or  constable  must  forthwith  take 
the  property  described  in  the  affidavit,  if  it  be  in  the  possession  of 
the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He  must, 
without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  no- 
tice, and  undertaking,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found,  or  to  his  agent  from  whose  possession  the  prop- 
erty is  taken ;  or,  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suitable  age 
and  discretion,  or,  if  neither  have  any  known  place  of  abode,  by 
putting  them  in  the  nearest  postoffice,  directed  to  the  defendant.^ 


>  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
512;  (Ncv.)  Cutting's  Comp.  Laws, 
see.  3197;  TAriz.)  Bev.  Stats.  1901, 
lee.  3815;  (N.  D.)  Rev.  Codes,  1905, 
•M.  6920;  (Tex.)  Sayles'  Tex.  Civ. 
State.  1897,  art.  4867 ;  (Or.)  B.  &  C. 
Codes,  Bee.  287;  Lord's  Oregon  Laws, 
Kc  286;  (Idaho)  Rev.  Codes,  sec. 
4274;  (Mont.)  Rev.  Codes  1907,  sec. 
W25;  (a  D.)  Comp.  Laws  1910,  sec. 
lS7,p.  352;  (Utah)  Comp.  Laws  1907, 
>ee.  3048;  (Wyo.)  Comp.  Stats.  1910, 
•ee.  5009;  (Okl.)  Comp.  Laws  1909, 
■•ft.  5690;  (Neb.)  Cobbey's  Ann. 
State.,  see.   1982;    (Kan.)    Dasslcr's 


Gten.  Stats.  1909,  sec.  6422.  See,  also, 
Cobum  V.  Smart;  53  Cal.  742,  743; 
Noble  V.  Desmond,  72  Cal.  330,  331, 
14  Pae.  16;  Laughlin  v.  Thompson,  76 
Cal.  287,  289,  290,  18  Pae.  330;  Knee- 
bone  V.  Kneebone,  83  Cal.  645,  648, 
23  Pae.  1031;  Swasey  v.  Adair,  88 
Cal.  203,  26  Pae.  83;  Tapscott  v. 
Lyon,  103  CJal.  297,  310,  37  Pae.  225; 
Faulkner  v.  First  Nat.  Bank,  130  Cal. 
258,  263,  264,  62  Pae.  463. 

Nebraska. — Thomas  v.  Edgerton,  40 
Neb.  28,  58  N.  W.  551;  State  v.  Wait, 
23  Neb.  166,  36  N.  W.  380;  Brounty 
V.  Daniels,   23   Neb.   164,   36   N.  W. 
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463 ;  Lawrence  ▼.  Curtis,  13  Neb.  516,  German  Nat.  Bank  ▼.  Aultman  M.  Co., 

14  Ns  W.  483;  Hill  v.  Wilkinson,  25  63  Neb.  324,  88  N.  W.  479;  Dodd  t. 

Neb.  103,  41  N.  W.  134;  Commercial  Skelton,  65  Neb.  585,  91  N.  W.  543; 

Bank  v.   Ketcham,  46   Neb.   568,   65  Fergus  t.  Gagnon,  4  Neb.  Unof.  25,  93 

N.  W.  201;   Bolin  v.  I^nee,  51  Neb.  N.  W.  146;   Engal  v.  Dado,  66  Neb. 

6o2,  71  N.  W.  293;  Best  v.  Stewart,  400,  92  N.  W.  629;  Armour  v.  Arres, 

48  Neb.  860,  67  N.  W.  881;  Muller  v.  5  Neb.  Unof.  383,  98  N.  W.  843. 
Plue,   45   Neb.   707,   64   N.   W.   232; 

§  2766.    When  Undertaking  Insufficient. 

An  undertaking  conditioned  **for  the  prosecution  of  an  action 
for  the  return  of  property  to  a  defendant,  and  for  the  payment 
to  said  defendant  of  such  a  sum  as  may  for  any  cause  be  recovered 
against  said  plaintiff,"  is  not  in  the  statutory  form,  and  the  sure- 
ties cannot  be  held  for  the  value  of  the  property.^ 

1  Mitchum  ▼.  Stanton^  49  Gal.  302,  305.  See,  also,  Kerr's  Cjc,  C.  C.  P.,  sec 
512. 

§  2767.    Washington— Execution  of  Order— Bond. 

Upon  the  receipt  of  the  affidavit  and  order,  with  a  bond,  exe- 
cuted by  two  or  more  sufl&cient  sureties,  approved  by  the  sheriff 
or  constable,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property  as  stated  in  the  aflSdavit,  for  the  prosecu- 
tion of  the  action,  for  the  return  of  the  property  to  the  defendant, 
if  return  thereof  be  adjudged,  and  for  the  payment  to  him  of 
such  sum  as  may  for  any  cause  be  recovered  against  the  plain- 
tiff, the  sheriff  or  constable  must  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant  or  his  agent,  and  retain  it  in  his  custody.  He  must 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit, 
order,  and  bond,  by  delivering  the  same  to  him  personally  if  he 
can  be  found  within  the  county,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken,  or  if  neither  can  be  found  in  the 
county,  by  leaving  them  at  the  usual  abode  of  either  within  the 
county,  with  some  person  of  suitable  age  and  discretion;  or  if 
neither  have  any  known  place  of  abode  in  the  county  by  putting 
them  into  the  postoffice,  directed  to  the  defendant  at  the  x>08t- 
ofBce  nearest  tp  him.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1799. 
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$  2788.   Washington— Betiirn  of  Order  and  Affidavit. 

He  officer  must  return  the  order  and  affidavit  with  his  pro- 
ceedings thereon  to  the  justice  within  five  days  after  taking  the 
property  mentioned  therein.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stata.,  sec.  1809. 

§  2769.    Colorado — ^Undertaking— Terms  of— Amount. 

The  plaintiff  shall  also  file  with  sueh  justice  an  undertaking 

in  not  less  than  double  the  amount  of  the  property  sought  to 

be  replevied,  signed  by  one  or  more  good  and  sufficient  sureties, 

to  the  effect  that  the  plaintiff  shall  duly  prosecute  the  action 

uid  pay  all  the  costs  and  damages  which  may  be  awarded  against 

Wni,  and  if  the  property  be  delivered  to  him,  that  he  will  return 

tie  same  to  the  defendant  if  a  return  thereof  be  adjudged.^ 

>  (Colo.)  Bev.  Stats.  1908,  sec.  3820. 

§  2770.   Colorado— Officer  Liable  for  Insufficient  Bond. 

li  the  justice  or  constable  in  any  case  shall  take  an  insufficient 
undertaking  such  justice  or  constable  shall  be  liable  on  his  official 
bond  for  all  damages  which  may  be  sustained  by  either  party 
l>y  reason  thereof.* 

^  (Colo.)  Bev.  Stats.  1908,  see.  3824. 
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AETICLE  IV. 

INSTBUCnONB  TO  SHEBIFIV 

9  2771.  Instrnetioiis  to  sheriff. 

§  2772.  Washington — Order  for  delitQzy. 

§  2773.  What  instmetions  insuffieient. 

§  2774.  Description  of  property  in  instructions  to  sheriff. 

§  2775.  Affidavit  and  undertaking  evidence  of  what. 

§  2771.    Instrnctions  to  Sheriff. 

The  plaintiff  or  his  attorney  may,  by  an  indorsement  in  writing 
upon  the  affidavit,  require  the  sheriff  or  constable  of  the  county  or 
township  where  the  property  claimed  may  be,  to  take  the  same 
from  the  defendant.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  511;  (Nev.)  Cutting's  Oomp. 
Laws,  sec.  3196;  (Ariz.)  Ber.  Stats. 
1901,  sec.  3814;  (N.  D.)  Bev.  Codes 
1905,  sec.  6919;  (Tex.)  Sayles'  Tex. 
av.  Stats.  1897,  art.  4869;  (Or.) 
B.  &  C.  Codes,  see.  286;  Lord's  Oregon 
Laws,  sec.  285;  (Wash.)  B.  ft  B. 
Codes,  sec.  709;  (Idaho)  Bev.  Codes, 
see.  4273;  (Mont.)  Ber.  Codes,  see. 
6624;  (S.  B.)  Comp.  Laws  1910,  sec. 
186,  p.  352;  (Utah)  Comp.  Laws 
1907,  sec.  3047;  (Wyo.)  Comp.  Stats. 
1910,  see.  5007;  (Okl.)  Comp.  Laws 
1909,  sec.  5689;  (Neb.)  Cobbey'sAnn. 
Stats.,    sec.    1980;    (Ean.)    Dassler's 


Gen.  Stats.  1909,  sec.  6421.  See,  also, 
Cobum  T.  Smart,  53  ObO.  742,  743; 
Noble  v.  Desmond,  72  CaL  330,  331, 
14  Pac.  16;  Laughlin  ▼.  Thompson, 
76  CaL  287,  289,  290,  18  Pac.  330; 
Swasey  t.  Adair,  88  Cal.  203,  26  Pac. 
83;  Faulkner  t.  First  Nat.  Bank,  130 
CaL  258,  263,  264,  62  Pac  463 ;  Mar- 
tin y.  Barry,  145  G^L  540,  543,  79 
Pac.  66. 

Utab.— Brown  ▼.  Parsons,  10  Utah, 
322,  37  Pac.  346. 

Washington. — ^Meigs  t.  Keach,  1 
Wash.  Ter.  305;  Boyer  t.  Fowler,  1 
Wash.  Ter.  101. 


§  2772.   Washinerton— Order  for  Delivery. 

The  justice  must  thereupon,  by  an  indorsement  in  writing  upon 
the  affidavit,  order  the  sheriff  or  any  constable  of  the  county  to 
take  the  property  from  the  defendant  and  deliver  it  to  the  plain- 
tiff upon  receiving  a  proper  bond.^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  see.  1798. 

§  2773.    What  Instructions  Insufficient. 

A  mere  direction  to  the  sheriff  or  constable  by  a  plaintiff,  in  an 
action  of  claim  and  delivery,  to  take  the  property  from  a  defend- 
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ant  eonfen  no  character  of  antliority  upon  him,  and  the  defendant 

< 

may  sae  the  sheriff  or  constable  for  the  property  thns  wrongfully 

taken.^ 

1  LaugUin  t.  Tbompion,  76  GaL  287,  290,  18  Pae.  330.  Bee,  also,  Eerr'a 
Cfe.  C.  C.  P.,  Bee.  511. 

§  2771    Description  of  Property  in  Instructions  to  Sheriff. 

The  property  sought  to  be  recovered  must  be  described  with  rea- 
sonable certainty,  and  so  as  to  enable  the  officer  or  the  defendant 
to  identify  it  and  make  delivery  thereof.^ 

1  Hawlej  T.  Eocher,  123  Cal.  77,  Pac.    978;    Oaaej    ▼.    Halidore,    19 

82,  55  Pac   696.    See,  also,  Eerr'a  Wash.   279,  53   Pae.   60.    See,  also, 

Gje.  C.  C.  P.,  see.  509;  Alberson  ▼.  Kerr's  Cjc.  G.  C.  P.,  see.  509. 
£lk  Creek  G.  M.  Co.,  39  Or.  552,  65 

§  2775.    Affidavit  and  Undertaking  Evidence  of  What. 

Tbe  affidavit  and  undertaking  with  the  sheriff's  return  thereon 
being  filed  of  record  may  be  treated  as  evidence  and  show  conclu- 
nve  delivery  of  the  property  to  the  plaintiff.^ 

1  Hollenbaeli  v.  Sehnabel,  101  Gal.      872.    See  Kerr's  Cye.  0.  0.  P.«  see. 
)ia,  316, 40  Am.  St.  Bep.  57,  35  Pae.      512. 
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ARTICLE  V. 

EXCiaPTIONB  TO  SURETIES  AND  RELEASE  OP  PROPERTY. 

i  2776.  Exception  to  sureties,  within  what  time. 

f  2777.  Qualifications  of  sureties, 

i  2778.  Justification  of  sureties,  before  whom. 

9  2779.  Washington — Exceptions  to  sureties. 

8  2780.  Release  of  property  on  defendant  giving  an  undertaking. 
fi  2781.  Washington — Return  of  property  on  giving  bond,  etc. 

9  2782.  Colorado — Delivery  bond  and  return  of  property  to  defendant — To 

plaintiff. 
9  2783.    Justification  of  defendant's  sureties. 
9  2784.    Washington — Justification  of  sureties  of  defendant. 
9  2785.    Breaking  and  entering  where  property  is  concealed. 
9  2786.    Washington — Officer  may  break  open  building  or  indosure. 
9  2787.    Colorado— Qoods  concealed — Justice  may  commit  defendant  or  other 

person. 
9  2788.    Filing  of  notice,  undertaking  and  affidavit. 


§  2776.    Exception  to  Sureties,  Within  What  Time. 

The  defendant  may,  within  two  days  after  the  service  of  a  copy 
of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff  or  con- 
stable that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fails 
to  do  so,  he  is  deemed  to  have  waived  all  objections  to  them.  When 
the  defendant  excepts,  the  sureties  must  justify  on  notice  in  like 
manner  as  upon  bail  on  arrest;  and  the  sheriff  or  constable  is  re- 
sponsible for  the  sufficiency  of  the  sureties  until  the  objection  to 
them  is  either  waived  or  until  they  justify.  If  the  defendant  ex- 
cept to  the  sureties,  he  cannot  reclaim  the  property.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  1907,  sec.  3049;  (Wyo.)  Comp.  Stats. 

513;    (Nev.)    Cutting's  Comp.  Laws,  1910,  sec.  5010;   (Okl.)  Comp.  Stats. 

sec.  3198;    (Ariz.)   Bev.  Stats.  1901,  1909,  sec.  5694;  (Kan.)  Daesler'sGen. 

sec.  3816;   (N.  D.)  Bev.  Codes  1905,  Stots.  1909,  see.  6424;  Noble  v.  Bes- 

sec.  6921;    (Or.)  B.  &  C.  Codes,  sec.  mond,  72  Cal.  330,  331,  14  Pac.  16; 

288;   Lord's  Oregon  Laws,  sec.  287;  Swasey  v.  Adair,  88  Cal.  203,  26  Pac. 

(Wash.)   B.  &  B.   Codes  and  Stats.,  83;  I^ulkner  v.  First  Nat.  Bank,  130 

see.    710;    (Idaho)    Bev.    Codes,   sec  Cal.  258,  263,  264,  62  Pac.  463. 

4275;   (Mont.)  Bev.  Codes,  1907,  sec.  Washington.— Binear  v.  Skinner.  20 

6626;   (S.  D.)  Comp.  Laws  1910,  sec.  Wash.  541. 
188,    p.    352;    (Utah)    Comp.    Laws 

§  2777.    Qualiflcations  of  Sureties. 

Qualifications  of  sureties  are  as  follows: 

1.  Each  of  them  must  be  a  resident  and  householder  or  free- 
holder within  the  state. 
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2.  Each  must  be  worth  the  amonnt  specified  in  the  undertaking 
over  and  above  all  his  debts  and  liabilities  exclusive  of  property 
exempt  from  execution ;  but  the  justice  of  the  peace  on  justification 
may  allow  more  than  two  sureti^  to  justify  severally,  in  amounts 
Ie«  than  that  expressed  in  the  undertaking,  if  the  whole  justifica- 
tion be  equivalent  to  that  of  two  sufiBcient  sureties.^ 

1  See  Kerr's  Cje.  C.  C.  P.,  lec.  494. 

§  2778.   Justification  of  Sureties,  Before  Whom* 

For  the  purpose  of  justification,  each  of  the  sureties  must  attend 
before  the  justice  of  the  peace,  at  the  time  and  place  mentioned  in 
the  notice,  and  may  be  examined  on  oath  on  the  part  of  the  plain- 
tiff, touching  his  sufficiency  in  such  manner  as  the  justice  of  the 
peace  in  his  discretion  may  think  proper.  The  examination  must 
be  reduced  to  writing,  subscribed  to  by  the  sureties,  if  required  by 
the  plaintiff.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Codes,  sec.  1795;  (Idaho)  Bev.  Codes, 

see.   495;    (Nev.)    Cutting's    Comp.  sec.  4257;   (Utah)  Comp.  Laws  1907, 

Laws,  sec.  3184;  (N.D.)  Rev.  Codes  sec.    3026;     (Kan.)     Dassler's    Oen. 

1905,  see.  8477;  (Or.)  Lord's  Oregon  Stats.  1909,  sees.  6380,  6381. 
Laws,  sec.  2427;    (Wash.)    B.   &  B. 

§  2779.    Washington— Exceptions  to  Sureties. 

The  defendant  may,  within  two  days  after  the  service  of  a 
copy  of  the  aflBdavit,  order,  and  bond,  give  notice  to  the  officer 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to 
do  so,  he  is  deemed  to  have  waived  all  objection  to  them.  When 
the  defendant  excepts,  the  sureties  must  justify  upon  one  day's 
notice  before  the  justice;  and  the  officer  is  responsible  for  the 
rofficiency  of  the  sureties  until  the  objection  to  them  is  either 
waived,  as  above  provided,  or  until  they  justify,  or  new  sureties 
be  substituted,  and  they  justify.  If  the  defendant  except  to  the 
sureties,  he  cannot  reclaim  the  property  by  giving  a  bond  as  is 
provided  for  in  such  cases.^ 

1  Bern,  ft  Bal.  Ann.  Codes  4b  Stats.,  sec.  1800. 

§  2780.   Release  of  Property  on  Defendant  Giving  an  Undertak- 
ing. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff, 
the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plain- 
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tiflF,  require  the  return  thereof,  upon  giving  to  the  sheriff  or  con- 
stable a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  double  the  value  of 
the  property,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the  de- 
livery thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be  re- 
covered against  the  defendant.  If  a  return  of  the  property  be  not 
so  required  within  five  days  after  the  taking  and  service  of  notice 
to  the  defendant,  it  must  be  delivered  to  the  plaintiff,^  except  as 
otherwise  provided.^ 


1  (Cal.)  Kerr'8  Cyc.  C.  C.  P.,  see. 
514;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3 199 J  (Ariz.)  Bev.  SUts.  1901, 
see.  3817;  (N.  D.)  Rev.  Codes  1905, 
sec.  6922;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  4873;  (Or.)  B.  k  C. 
Codes,  sec.  289;  Lord's  Oregon  LawB, 
sec.  288;  (Wash.)  B.  &  B.  Codes  & 
Stats.,  sec.  711;  (Idaho)  Bev.  Codes, 
sec.  4276;  (Mont.)  Bev.  Codes,  sec. 
6627;  (S.  D.)  Comp.  Laws  1910,  sec. 
189,  p.  353;  (Utah)  Comp.  Laws 
1907,  sec.  3050;  (V7yo.)  Comp.  Stats. 
1910,  sec  5013;  (Okl.)  Comp.  Laws 
1909,  sec.  5693;  (Neb.)  Cobbey's 
Ann.  State.,  see.  1985;  (Kan.)  Dass- 
ler'6  Gen.  Stats.  1909,  sec.  6423. 

2  See,  also,  Kerr's  Cyc.  C.  C.  P., 
sec.  519;  Cobnrn  v.  Smart,  53  Cal. 
742,  743;  Fleming  v.  Wells,  65  Cal. 


336,  339,  4  Pac.  197;  Noble  v.  Des- 
mond, 72  Cal.  330,  331,  14  Pac.  16; 
Ez  parte  Acock,  84  Cal.  50,  55,  56, 
23  Pac.  1029;  Swasey  v.  Adair,  88 
Cal.  203,  205,  26  Pac.  83;  Etchepare 
V.  Agulrre,  91  Cal.  288,  291,  25  Am. 
St.  Bep.  180,  27  Pac  668;  Faulkner 
V.  First  Nat.  Bank,  130  Cal.  258, 
263,  62  Pac  463. 

Nebraska. — ^Hill  v.  Wilkinson,  25 
Neb.  105,  41  N.-  W.  134;  Lawrence 
V.  Curtis,  13  Neb.  516,  14  N.  W.  483; 
Busch  V.  Moline,  52  Neb.  83,  71  N. 
W.  947;  Thomas  v.  Edgerton,  40 
Neb.  28,  58  N.  W.  551;  Adams  v. 
Weisberger,  62  Neb.  325,  87  N.  W. 
16. 

Washington. — ^Arthur  t.  Sherman, 
U  Wash.  254. 


§  2781.    Washington— Retnm  of  Property  on  Giving  Bond,  etc. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  does  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof  upon  giving  to  the  officer 
a  bond,  executed  by  two  or  more  sufficient  sureties,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  property  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause  be  recovered  against  the 
defendant.  K  a  return  of  the  property  be  not  so  required  within 
two  days  after  the  taking  and  serving  of  notice  to  the  defendant. 
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it  shall  be  delivered  to  the  plaintiff,  except  as  is  otherwise  pro- 
Tided  for  by  statute.* 

1  Sem.  ft  Bal.  Ann.  Codes  &  State.,  sec.  1801. 

§2782.   Colorado— -Delivery  Bond  and  Return  of  Property  to 
Defendant— To  Plaintiff. 

K,  within  twenty-four  hours  after  the  service  of  the  copy  of 
the  writ,  there  is  executed  on  the  part  of  the  defendant,  by  two 
or  more  sufficient  sureties,  an  undertaking  to  the  plaintiff  in  not 
less  than  double  the  value  of  the  property,  as  stated  in  the 
affidavit  of  the  plaintiff,  to  the  effect  that  the  defendant  will 
deliver  the  property  to  the  plaintiff  if  such  delivery  be  adjudged, 
and  will  pay  all  costs  and  damages  that  may  be  awarded  against 
him  ia  the  action,  the  constable  shall  return  the  property  to  the 
defendant.  If  such  undertaking  be  not  given  within  twenty-four 
hours  after  the  service  of  the  writ,  the  constable  shall  deliver  the 
property  to  the  plaintiff.* 

1  (Colo.)  Bev.  BUto.  1908,  see.  3823. 

§  2783.   Justification  of  Defendant's  Sureties. 

The  defendant's  sureties,  upon  notice  to  the  plaintiff  of  not  less 
than  two  or  more  than  five  days,  must  justify  before  the  justice  in 
the  same  manner  as  upon  bail  on  arrest ;  and  upon  such  justifica- 
tion the  sheriff  or  constable  must  deliver  the  property  to  the  de- 
fendant. The  sheriff  or  constable  is  responsible  for  the  defend- 
ant's sureties  until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that  time. 
If  they,  or  others  in  their  place,  fail  to  justify  at  the  time  and 
place  appointed,  he  must  deliver  the  property  to  the  plaintiff.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec  515;  (Nev.)  Cutting's  Comp. 
Laws,  sec  3200;  (AtIz.)  Bey.  Stats. 
1901,  sec.  3818;  (N.  D.)  Bev.  Codes 
1905,  see.  6923;  (Or.)  B.  &  C.  Codes, 
see.  290;  Lord's  Oregon  Laws,  see. 
289;  (Wash.)  B.  &  B.  Codes  &  Stats., 
see.  712;  (Idaho)  Bev.  Codes,  sec. 
4277;  (Mont.)  Bev.  Codes  1907,  sec. 
6628;  (S.  D.)  Comp.  Laws  1910,  sec. 
190,  p.  353;  (Utah)  Comp.  Laws  1907, 
sac  3051;  (Wyo.)  Comp.  Stats.  1910, 


sec.  5014;  (Okl.)  Comp.  Laws  1909, 
see.  5695;  (Ean.)  Dassler's  Gen. 
Stats.,  sec  6425.  See,  also,  Noble 
V.  Desmond,  72  Cal.  330,  331,  14  Pac. 
16;  Ex  parte  Acock,  84  Cal.  50,  56, 
23  Pac.  1029;  Byan  v.  Fitzgerald,  87 
Cal.  345,  348,  25  Pac.  546;  Faulkner 
V.  First  Nat.  Bank,  130  Cal.  258,  263, 
62  Pac.  463. 

Washington.— Magus   y.  Woolery, 
14  Wash.  43. 
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§  2784.    Washington— Justification  of  Sureties  of  Defendant. 

The  defendant's  sureties,  upon  one  day's  notice  to  the  plaintiff 
or  his  attorney,  must  justify  before  the  justice,  and  upon  such 
justification  the  officer  must  deliver  the  property  to  the  defend- 
ant. The  officer  is  responsible  for  the  defendant's  sureties  until 
they  justify,  or  until  the  justification  is  complete  or  expressly 
waived,  and  may  retain  the  property  until  that  time ;  but  if  they, 
or  others  in  their  place,  fail  to  justify  at  the  time  appointed,  he 
must  deliver  the  property  to  the  plaintiff.^ 

1  Bern,  ft  Bal.  Ann.  Codes  Sc  Stats.,  see.  1802. 

§  2786.    Breaking  and  Entering  Where  Property  is  OoncealedL 

If  the  property,  or  any  part  thereof,  be  concealed  in  a  building 
or  inclosure,  the  sheriff  or  constable  must  publicly  demand  its  de- 
livery. If  it  be  not  delivered,  he  must  cause  the  building  or  in- 
closure to  be  broken  open,  and  take  the  property  into  his  possession ; 
and,  if  necessary,  he  may  call  to  his  aid  the  power  of  his  county.^ 

1  Kerr's    Cyc.  C.    C.  P.,  sec.    517.      First  Nat.  Bank,  130  Cal.  258,  263, 
See,  also,  Noble  v.  Desmond,  72  Cal.      62  Pac.  463. 
330,  331,  14  Pac.   16;   Faulkner  y. 

§  2786.    Washington— Officer  may  Break  Open  Building  or  In- 
closure. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a  building 
or  inclosure,  the  officer  must  publicly  demand  its  delivery;  and 
if  it  be  not  delivered,  he  must  cause  the  building  or  inclosure 
to  be  broken  open  and  take  the  property  into  his  possession.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec:  1803. 

§  2787.  Colorado — Ooods  Concealed— Justice  may  Commit  De- 
fendant or  Other  Person. 
Whenever  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
justice  by  the  affidavit  of  the  plaintiff,  or  otherwise,  that  the 
defendant  or  any  other  person  knowingly  conceals  the  property 
sought  to  be  recovered,  or  having  control  thereof,  refuses  to 
deliver  the  same  to  the  officer,  the  justice  may  commit  such  de- 
fendant or  other  person  until  he  or  they  disclose  where  such 
property  is,  or  deliver  the  same  to  the  officer.^ 

I  (Oolo.)  Bev.  Stats.  1908,  sec.  3831. 
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§2788.   Fffliig  of  Notice,  Undertakiiig  and  Affidavit. 

The  sheriff  or  constable  must  file  the  notice,  undertaking,  and 
affidavit,  with  his  proceedings  thereon,  with  the  justice  before 
whom  the  action  is  pending  within  twenty  days  after  taking  the 
property  mentioned  therein.^ 


^  See  (Cal.)  Kerr's  Cjc.  C.  C.  P., 

»^.   520;    (Nev.)    Cutting's    Comp. 

^w»,  sec.  3205;  (Ariz.)  Bev.  Stats. 

1^1,  sec.  3829;  (N.  D.)  Eev.  Codw 

^W,  sec  6028;   (Tex.)  Sayles'  Tex. 

Ci^.  SUts.  1897,  art.  4864;  (Or.)  B. 

^  C.  Codes,  see.  295;  Lord's  Oregon 

^^,  sec.  294;    (Wash.)    B.   k  B. 

^^  ft  Stats.,  s#e.   T17;    (Idaho) 


Bev.  Codes,  sec.  4282;  (Mont.)  Rev. 
Codes,  see.  6637;  (S.  D.)  Comp. 
Laws  1910,  see.  195,  p.  353;  (Utah) 
Comp.  Laws  1907,  sec.  3056;  Hollen- 
bach  T.  Schnabel,  101  Cal.  312,  315, 
10  Am.  8t.  Bep.  57,  35  Pac  872; 
Faulkner  t.  First  Nat.  Bank,  130 
Cal.  258,  263,  62  Pae.  463. 


§§  2789-2791  hillyee's  justices'  code.  1104 

AETICLE  VI. 

DEMAND,  ALLEGATIONS  AND  PEOOF. 

i  2789.  Sole  issue  and  question  in  claim  and  delivery  is  what. 

i  2790.  Allegation  of  possession  in  defendant  is  essential. 

S  2791.  Where  defendant  has  not  possession  at  time  of  suit,  effect. 

8  2792.  Allegation  of  ownership  or  right  of  possession  essentiaL 

§  2793.  C!omplaint  must  allege  and  plaintiff  must  prore  demand. 

§  2794.  When  proof  of  demand  is  unnecessary. 

8  2795.  When  proof  of  demand  is  unneeessarj — ^Where  defendant  has  con- 
verted property. 

8  2796.  When  proof  of  demand  la  unnecessary — ^What  else  will  ezeoM 
demand. 

8  2797.  Want  of  demand  cannot  defeat  aetiott,  when. 

8  2798.  Demand  need  not  be  proved,  when  defendant  claims  title. 

8  2799.  Ownership  of  plaintiff,  what  proof  will  sustain. 

8  2800.  Amendment  to  complaint  in  conversion,  when  allowed. 

8  2801.  When  plaintiff  may  amend — Claim  of  damages. 

8  2802.  Burden  of  proof  is  on  plaintiff,  when. 

8  2803.  Who  may  claim  redelivery  where  more  than  one  defendant. 

8  2804.  Allegation  of  ownership,  when  put  in  issue. 

8  2805.  Intervention  in  claim  and  delivery. 

§  2789.    Sole  Issue  and  Question  in  Claim  and  Delivery  is  What. 
The  issue  and  the  sole  question  in  claim  and  delivery  is  the  right 
to  possession  of  the  property  at  the  time  of  the  commencement  of 
the  action.^ 

1  Tuohy  V.  Linder,  144  CaL  790,  793,  78  Pae.  233.    See,  also,  Kerr's  Gye. 
C.  C.  P.,  sec  509. 

§  2790.    Allegation  of  Possession  in  Defendant  is  EssentiaL 

An  allegation  that  the  defendant  is  in  possession  of  the  property 
is  material  and  essential.^ 

1  Biciotto  T.  Clement,  94  Gal.  lOS,  108,  29  Pac.  414.    See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  509. 

§  2791.    Where  Defendant  has. not  Possession  at  Time  of  Stiit» 
Effect. 
A  plaintiff  cannot  recover  where  it  is  shown  the  defendant  did 
not  have  possession  of  the  property  at  the  time  of  the  commence- 
ment of  the  action.^ 

1  Keeeh   v.   Beatty,  127   Cal.  177,      See,  also,  Kerr's  Cyc.  C.  G.  P., 
183,  59  Pac.  837,  citing  Biciotto  v.      609. 
Clement,  94  Cal.   105,  29  Pac.  414. 
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1 2792.  Allegation  of  Ownership  or  Bight  of  Possession  Essential. 
The  allegation  of  ownership  or  right  of  possession  at  the  time  of 

the  commencement  of  the  action  is  necessary,  and  an  essential  aver- 
ment of  the  complaint.  A  mere  allegation  that  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the  goods  at  a  timo 
prior  to  the  commencement  of  the  suit,  with  no  averment  of  the 
nitimate  fact  that  he  was  the  owner  and  entitled  to  possession  when 
the  action  was  commenced,  is  insufficient.^ 

1  Banalstine   t.   Whelan,    135    CaL  HeukeU,  112  Cal.  174,  44  Pae.  466 ; 

232,  233,   67   Pac.   125.     See   Affier-  Truman  v.  Young,  121  Cal.  490,  53 

baeh  ▼.  MeGovern,   79   Cal.   268,   21  Pac.  1073;  Bane  y.  Peerman,  125  Cal. 

Pae.   827;    Fredericks  y.    Tracj,  98  220,  57  Pac.  885.    See,  also,  Kerr's 

CiL   658,    33    Pae.    750;    HoUj    ▼.  Cjrc.  C.  0.  P.,  eec.  509. 

§  2793.  Complaint  moat  Allege  and  Plaintiff  must  Prove  Demand. 
The  complaint  mnst  allege  and  the  plaintiff  must  prove  the  de- 
mand for  the  possession  and  the  refusal  by  the  defendant  to  de- 
liver the  property  when  it  appears  the  defendant  came  rightfully 
into  possession  of  the  property,  or  it  is  fatally  defective  as  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of  action,  and  is  not  cured 
by  a  verdict  but  available  to  the  defendant  at  any  time.^ 

1  OampbeU  v.  Jones,  38  Cal.  507,  509,  510.  See,  also,  Kerr's  Cje.  C.  C.  P., 
lee.  509. 

f  27M.   When  Proof  of  Demand  is  Unnecessary. 

Where  the  defendant  denies  the  claim  of  the  plaintiff  to  the 
property,  and  otherwise  shows  that  the  demand  would  have  been 
Qnayailing,  the  proof  of  the  demand  is  not  required.^ 

1  Barton  y.  Mulyane,  59  Kan.  313,  52  Pae.  883.  See,  also,  Kerr's  Cjc.  C.  C. 
P^  lee.  509. 

S  2795.   When  Proof  of  Demand  is  Unnecessary— Where  Defend- 

ant  has  Converted  Property. 

Proof  that  the  defendant  had.  converted  the  property  before  or 

independent  of  the  demand  will  render  the  defendant  liable,  and 

tlie  eTidence  of  such  conversion  will  relieve  the  plaintiff  of  the 

necessity  of  proving  the  demand  and  refusal.^ 

^  Wood  T.  McDonald,  66  CkL  546;  547,  6  Pae.  452.    Bee,  also,  Kerr's  Cyc. 
^  C.  P.,  sec.  509. 
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§  2706.  When  Proof  of  Dmiand  is  Unnecessary— What  Else  will 
Excuse  Demand. 
A  proof  of  demand  is  excused  by  a  proof  of  any  circumstance 
which  would  satisfy  the  jury  that  the  demand  would  be  unavail- 
ing— as  the  refusal  by  the  defendant  to  listen  to  a  demand  or  the 
statement  in  advance  that  he  will  not  deliver.^ 

1  Wood  T.  McDonald,  66  Cal.  546,  547,  6  Pac.  452.  See,  also,  Kerr's  Cyc. 
C.  0.  P.,  Bee.  509. 

§  2797.    Want  of  Demand  cannot  Defeat  Action,  When. 

Want  of  demand  cannot  defeat  an  action  where  the  circum- 
stances show  that  a  demand  would  have  been  unavailing,  as  where 
the  defendant  in  his  answer  claims  the  absolute  ownership  of  the 
property.* 

1  M^rick  T.  Bm,  3  Dak.  284,  17  N.  W.  268.  See,  also,  Kerr*!  Cye.  C.  C.  P., 
■ec.  509. 

§  2708.    Demand  Need  not  be  Proved,  When  Defoidant  Claims 
Title. 
No  proof  of  demand  is  necessary  where  the  defendant  by  answer 
claims  ownership  in  himself.* 

1  Latta  y.  Tutton,  122  Cal.  279,  283,  68  Am.  St  Sep.  30,  54  Pac  844.  See, 
also,  Kerr's  Cyc.  C.  C.  P.,  sec.  509. 

§  2799.    Ownership  of  Plaintiff,  What  Proof  will  Sustain. 

An  allegation  that  the  property  sued  for  is  owned  by  the  plain- 
tiffs would  be  sustained  by  proof  that  the  plaintiffs  owned  the 
property  as  copartners  or  as  tenants  in  common  and  that  their  re- 
spective interests  therein  were  very  unequal.  It  is  not  a  direct 
averment  of  * '  joint  ownership. ' '  * 

1  Pelberg  t.  Gorham,  23  Cal.  349,  351.    See,  also,  Kerr's  Cjc.  C.  C.  P.,  see. 

509. 

§  2800.  Amendment  to  Complaint  in  Conversion,  When  Allowed. 
The  amendment  of  a  complaint  so  as  to  convert  the  action  into 
one  for  conversion  of  property  miay  be  allowed  when  it  is  shown 
that  possession  could  not  be  recovered  because  the  defendant  had 
disposed  of  the  property  before  the  action  was  commenced,  but 
that  the  plaintiff  did  not  know  of  such  disposition.^ 

1  Hende^rson  v.  Hart,  122  Cal.  332,  334,  54  Pae.  1110.  See,  also,  Kerr's  Cjc. 
C.  C.  p.,  sec  509. 


1107  OLAIH  AND  DEUYXBT  IN  BEPLSVIN.         {§  2801-2805 

§  3801.    When  Plaintiff  may  Amend— Claim  of  Damages. 

Where  it  is  found  that  the  defendant  unlawfully  dispose  of 
the  property  before  the  commencement  of  the  action,  the  plaintiff 
might  be  allowed  to  amend  so  as  to  claim  damages  for  the  wrong- 
ful taking  or  conversion.* 

1  Biciotto  V.  Clement,  94  Cal.  105,  108,  29  Pac.  414.  See,  alAO,  Kerr's 
Cyc  C.  C.  P.,  sec.  509. 

§  2802.    Burden  of  Proof  is  on  Plaintiff,  When. 

The  burden  of  proof  of  ownership  is  on  the  plaintiff  where  the 
defendant  denies  it  and  alleges  title  in  himself,  and  the  plaintiff 
cannot  recover  npon  the  failure  of  such  proof.* 

1  HaTeroa  t.  Anderson,  8  N.  B.  540,  58  N.  W.  840.  See,  alao,  Kerr's  Cje, 
a  a  p.,  sec.  509. 

§  2803.    Who  may  Claim  Bedelivery  Where  More  Than  One  De. 
fendant. 

Each  defendant  in  an  action  against  several  is  entitled  to  claim 
the  redelivery  of  the  property  at  any  time  within  five  days  after 
the  service  of  the  notice  upon  him.^ 

1  Ex  parte  Acock,  84  CaL  50,  55,  23  Pac.  1029.  See,  also,  Kerr's  Cyc.  C. 
C.  P.,  see.  509. 

§  2804.    Allegation  of  Ownership,  When  Put  in  Issue. 

Allegations  of  ownership  and  right  of  possession  of  chattels  are 
put  m  issue  if  the  answer  admits  the  defendant's  possession  and  al- 
leges he  is  the  owner .^ 

1  Miller  y.  Brigham,  50  Cal.  615.    See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec.  509. 


§  2805.    Interventidn  in  Olaim  and  Delivery. 

One  seeking  the  recovery  of  the  same  property  the  plaintiff  has 
brought  his  action  to  recover  may  intervene  in  the  action.^ 

1  Josbna  Hendy  M.  W.  t.  Billon,  185   CaL  9,  10,  66  Pac  960.    8ee,  also, 
Kerr's  Qjc.  C.  C.  P.,  see.  509. 
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ARTICLE  Vn. 

DAMAQES. 

8  2S(M.    Damages  for  detention  maj  be  reeoverecL 
S  2807.    Measure  of  damages  limited  to  what* 

§  2808.    Opinion  evidence  not  admissible. 

§  2809.    Damages  limited  to  amount  prayed  for. 

9  ^10.    Interest  and  damages  in  same  action,  when  not  allowed. 

S  2811.  Damages  for  money  expended  in  pursuit  of  property  not  allowed. 

S  2812.  Damages  for  money  expended  in  pursuit  of  property  not  allowed— * 

California  Civil  Code  section  does  not  apply. 

§  2813.  Exemplary  damages  are  allowable  in  case  of  fraud  or  malice. 

§  2814.  Measure  of  damages  in  case  of  sale  of  property  pendente  lite. 

9  2815.  Test  of  jurisdiction  in  California  justice  courts  in  re  damages* 

9  2819.  Attorneys'  fees  are  not  damages. 

§  2806.    Damages  for  Detention  may  be  ReeoverecL 

Damages  for  the  detention  of  property  may  be  recovered  in  a 
judgment  for  dts  possession.^ 

1  Hickey  v.  Coschina,  133  Cal.  SI,  107;   Treadwell  y.  Whittier,  80  CSaL 

85,  65    Pac    313.    See    Kerr's  Qyc.  574^  579,   13  Am.  St.  Bep.   175,   22 

C.   C.    P.,    see.    509;     Stevenson    t.  Pac.  266,  5  L.  B.  A.  498. 
Smith,  28  Cal.  102,  104,  87  Am.  Dec 

§  2807.    Measnre  of  Damages  Limited  to  What. 

A  measure  of  damage,  where  no  question  of  fraud,  malice  or 
oppression  intervenes,  is  limited  to  compensation  as  that  term  is 
legally  understood.  It  refers  solely  to  the  injury  done  to  property 
taken  and  not  to  any  collateral  or  consequential  damages  resulting 
to  the  owner  by  reason  of  trespass.^ 

1  Dorsey  v.  Manlove,  14  Cal.  553,  556.    See  Kerr's  Cyc.  C.  C.  P.,  see.  509. 

§  2808.    Opinion  Evidence  not  Admissible. 

The  opinions  of  the  amount  of  damage  suffered  cannot  be  given 
in  evidence.  The  facts  only  may  be  stated,  leaving  the  question 
of  the  amount  to  the  jury.^ 

1  Hastings  v.  Steamer  Uncle  Sam,  Norman  v.  Wells,  17  Wend.  (N.  T.) 

10  Cal.  341,  342;  Fleming  v.  Albeck,  136;  Dushane  y.  Benedict,  120  U.  S. 
67  Cal.  226,  227,  17  Pac.  659;  Giles  630,  7  Sup.  Ct.  Bep.  696,  30  Ii.  ed. 
▼.  O'Toole,  4  Barb.  (N.  Y.)  261;  810.  See,  also,  Kerr's  Cyc  C.  C.  P., 
Paige  T.  Hazard,  5  Hm  (N.  Y.),  603;  sec.  509. 
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§  2809.    Damages  Limited  to  Amotmt  Pxuyed  for. 

Damages  beyond  the  amonnt  prayed  for  in  the  complaint  cannot 
be  allowed.^ 

1  Burke  ▼.  Koch,  75  CaL  356,  360,  17  Pac.  328.  See,  also,  Kerr's  Cye. 
C.  C.  P.,  see.  509. 

§  2810.    Interest  and  Damages  in  Same  Action,  When  not  Al- 
lowed. 

Damages  in  a  gross  sum  for  the  detention  of  property  and  the 
interest  on  the  value  as  damages  cannot  be  both  a^rarded  by  judg- 
ment* 

1  Tteebom  t.  Noreross,  49  Gkl.  315,  822,  51  Pae.  684.  See,  also, 
313,  314;  Garcia  T.    Gum,  119  CaL      Kerr's  Cje.  C.  C.  P.,  aee.  509. 

§  2811.    Damages  for  Money  Expended  in  Pursuit  of  Property  not 
Allowed. 

The  plaintiff  may  recover  damages  for  the  detention  of  prop- 
erty, but  not  money  by  him  expended  in  pursuit  of  and  endeavor- 
ing to  regain  it.^ 

1  Kelly  T.  McKibben,  54  CaL  192,  632,  639.  See,  alao,  Kerr's  Cye.  0.  C. 
194;  Bedington  y.    Nunan,   60  CaL      P.,  see.  509. 

f  2812.    Damages  for  Money  Expended  in  Pursuit  of  Property 
not  Allowed— Calif omia  Civil  Code  Section  Does  not 
Apply. 
Section  3336  of  the  Civil  Code,  allowing  money  spent  in  pursuit 

of  property,  does  not  apply  to  the  action  of  claim  and  delivery.^ 

1  Blaek  y.  HiUiker,  130  CaL  190,  192,  62  Pae.  481.  See,  also,  Kerr's  Cjc. 
C.  G.  P.,  see.  509. 

§  2813.    Exemplary  Damages  are  Allowable  in  Case  of  Fraud  or 

Malice. 

Exemplary  damages  where  the  defendant  has  been  guilty  of 

oppression,  fraud  or  malice,  in  addition  to  the  actual  damages,  may 

be  allowed  in  cases  of  claim  and  delivery  as  well  as  in  other  cases.^ 

1  DoTsej  Y.  Manlove,  14  Cal.  553,      1    Dak.    206,    46    N.    W.    689.    See 
556;  Arzaga  y.  Villalba,  85  Cal  191,      Kerr's  Gyc.  0.  C.  P.,  see.  509. 
103,  25  Pae.  656;  Holt  v.  Van  Epe, 
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§  2814.  Measure  of  Damages  in  Case  of  Sale  of  Property  Pend- 
ente Lite. 
The  measure  of  damages  in  case  the  delivery  cannot  be  had  be- 
cause the  defendant  has' sold  the  property  pending  the  litigation  is 
not  the  price  at  which  he  may  have  sold  it.  The  plaintiff  is  not 
obliged  to  accept  the  proceeds  of  the  sale  when  it  is  effected  at  a 
low  price,  nor,  on  the  other  hand,  can  he  demand  the  proceeds 
when  the  property  is  sold  at  a  high  price.^ 

1  Hisler  v.  Can,  34  Cal.  641,  644.    See,  also,  Kerr's  Cjc,  C.  C.  P.,  sec.  509. 

§  2815.    Test  of  Jurisdiction  in  California  Justice  Courts  in  re 
Damages. 

The  test  of  the  jurisdiction  of  the  district  and  justice's  courts, 
respectively,  under  the  former  constitution,  was  **the  demand,  ex- 
clusive of  interest,  or  the  value  of  the  property  in  controversy."* 
There  were  two  classes  of  cases,  in  one  of  which  the  demand,  and 
in  the  other  of  which  the  value  of  the  property,  was  referred  to 
as  determinative  of  the  question  of  jurisdiction.  The  primary  pur- 
pose of  an  action  **for  the  recovery  of  specific  personal  property" 
is,  as  its  name  indicates,  to  recover  specific  property;  the  judgment 
for  its  value,  in  case  the  property  has  not  been  and  cannot  be 
returned,  is  an  alternative.  The  justices,  therefore,  had  power  to 
render  a  judgment  for  any  amount,  however  great,  provided  it 
was  made  up  in  part  of  a  principal  of  less  than  three  hundred 
dollars.  It  would  seem,  in  like  manner,  that  when  the  standard 
of  jurisdiction  is  **the  value  of  the  property,"  the  recovery  of 
which  is  the  main  object  of  the  proceeding,  the  incidental  damages 
for  the  detention  are  not  limited.^ 

t  Const.  1849,  art.  6,  sees.  6,  7. 

2  AsteU  v.  PhUlippi,  55  Cal.  266. 

§  2816.    Attorneys'  Fees  are  not  Damages. 

An  attorney's  fees  for  services  rendered  in  the  prosecution  of 
an  action  cannot  be  recovered  as  damages  for  the  taking  or  deten- 
tion of  the  property.* 

1  BlAck  V.  Hilliker,  130  Cal.  190,  ris  v.  Smith,  132  Cal.  316,  319,  64 
193,  62  Pac.  481;  Hays  v.  Windsor,  Pac.  409.  See,  also,  Kerr's  Cyc.  C. 
130  Cal.  2^0,  236,  62  Pac.  395;  Har-      C.  P.^  see.  509. 
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AETICLE  Vm. 

JUDGMENT  AND  VEBDICT. 

12817.  Judgment  must  be  in  altematiye  form. 

12818.  Purpose  of  altematiTe  judgment. 

12819.  AltematiTe  judgment  for  value  ean  be  entered  only  under  what 

dreumBtaneee. 

i  2820.  AltematiTe  judgment  in  favor  of  defendant,  when  proper. 

1 2821.  What  judgment  defendant  entitled  to. 

!  2822.  Plaintiff  has  no  right  to  retain  part  of  articles  sued  for. 

i  2823.  Judgment  for  posseesiony  when  not  necessary. 

|282i  Judgment  may  be  entered  nunc  pro  tune. 

i  2825.  Verdict  for  defendant  in  case  of  jury  trial,  judgment. 

1 2826.  Property  must  be  dellTered  in  what  condition. 

i  2827.  Pra/er  to  plaintiffs  complaint  must  be  what. 

1 2828,  When  prayer  is  sufficient. 

i  2829.  Lienholder,  when  entitled  to  what  judgment. 

12880.  When  lienholder  waiTCs  right  to  lien. 

•  2831.  Costs  may  be  allowed,  when. 

>  ^2.  Owner  entitled  to  return  of  property  in  good  condition* 

1 2833.  Title  vests  in  whom  upon  judgment. 

12834.  Biamissal,  effect. of. 

f  2835.  Where  delivery  is  impossible,  what  judgment. 

f  283d.  Where  delivery  ia  impossible,   what  judgment — ^Where   property  la 
intermingled. 

i  2837.  When  plaintiff  is  not  entitled  to  recover  value  of  property. 

I  2838.  Value  of  property  may  be  recovered  where  delivery  cannot  be  had. 

I  2839.  Offer  and  tender  of  property  is  satisfaction  of  judgment,  when. 

f  2840.  Value,  how  fixed. 

I  2841.  Plaintiff  may  require  jury  to  find  value,  when. 

f  2842.  Value  fixed  at  what  time. 

f  2fi43.  Market  value. 

f  2844.  When  interest  may  be  allowed. 

f  2845.  Betum  of  part  of  property  does  not  satisfy  judgment,  when. 

i  2846.  Subsequent  transfer  will  not  defeat  plaintiff's  right,  when. 

f  2847.  Colorado — Value  not  to  be  assessed  higher  than  in  affidavit. 

9  2848.  Golorado^Assessing  value  against  plaintiff. 

8  2849.  Ck)lorado— Findings  for  defendant — Judgment. 

i  2850.  Colorado— Judgment  fpr  plaintiff — Terms — Costs. 

1  2851.  Colorado— Property  not  taken  on  writ,  damages  awarded. 

I  2852.  Cobradc^— Trial  by  jury— Verdict. 

I  2853.  Colorado— Property  delivered,  execution  for  damages. 

I  2854.  Colorado— Property  retained — ^Writ  of  possession. 

I  2856.  Colorado — Judgment  when  defendant's  right  haa  terminated. 
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ant  must  be  in  Altemative  Form. 
)r  plaintiff  must  be  in  the  alternative  for  the  pos- 
operty,  or  the  value  thereof,  in  ease  delivery  can- 
lam  ages  for  detention.* 

tead,  66  Cal.  486,  (Cal.)    Kerr's    Cyc    C.    C.    P.,    sec 

See    Hohnberg  t.  667;    (Ariz.)    Rev.   State.   1901,    sec. 

!h    31,    1880),    10  2096;  (N,  D.)  Rev.  Codes  1905,  bocb. 

v.  Jonei,  38  CaL  7075-8439;    (Tei.)  Sayles'  Tex.   Civ. 

Stewart,    42   Cal.  State.  1S97,  ait.  1645;   (Idaho)   Kev. 

Aguirre,   91   Cal.  Codee,    see.    4453;     (S.    D.)     Comp. 

St.  B«p.  180,    27  Lain  1910,  see.  70,  p.  546;    (UUh) 

bbum  T.  Hunting-  Comp.  Iawb  1907,  sec.  3194. 
77,  21    Pac.  305; 


«  of  Alternative  Judgment, 
orpose  of  requiring  a  jud^ent  in  tbe  altematlTe 
iintiS,  after  obtaining  a  judgment  for  the  posse»< 
•erty,  is  unable  to  obtain  delivery,  he  may  in  the 
e  a  judgment  for  its  value.  The  primary  object 
isession,  but  if  plaintiff  has  already  obtained  this 
:  the  judgment,  there  is  no  occasion  for  any  iudg- 
ue  as  the  condition  is  wanting  upon  which  such 
judgment  is  authorized,  namely,  "if  delivery  can- 
'laintiff  need  not  avail  himself  of  the  provisional 
lining  the  possession  prior  to  a  judgment,  or,  if 
it  might  retake  the  property,  or  without  retaking 
jdgment  for  its  return.  In  cither  of  these  cases 
lust  be  in  the  alternative,  in  order  that  in  case 
be  had  the  prevailing  party  may  recover  the  value 
or  in  order  to  determine  the  amount  to  be  recov- 
reties  upon  the  undertaking.^ 
uirre,  89  Cal.  501,  504,  26  Pac.  1077;  Keir'B  Cye.  0.  C.  P.. 

Ektive  Judgment  for  Value  can  be  Entered  Onlr 
BF  What  Circumstances. 

i  judgment  for  the  value  cannot  be  entered  unless 
;  the  plaintiff  is  entitled  to  recover  the  property, 
it  it  be  so  found,  there  must  be  a  showing  that  the 
1  of  the  property  at  the  time  the  suit  was 
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1  Bidotto  T.  Clement,  94  Cal.  105,      Tmt  Nat.  Bank,  130  C^  258,  266,  66 
107, 108,  29  Pac.  414;  Kerr's  Cyc.  C.      Pac.  463. 
G.  P^  see.  667.    Compare  Falkner  y. 

§2820.   Alternative  Judgment  in  Favor  of  Defendant,  When 
Proper. 

An  alternative  judgment  in  favor  q;f  the  defendant  for  return 
of  the  property  "or  value  thereof"  is  proper  when  the  answer 
'claims"  return  and  the  court  finds  the  value  of  the  property,  and 
that  the  defendant  is  entitled  to  the  return.^ 

1  See  Pico  v.  Pico,  56  Cal.  453,  460;  Kerr's  Cyc.  0.  C.  P.,  sec.  667. 

§2821.   What  Judgment  Defendant  Entitled  to. 

A  defendant  who  recovers  judgment  where  property  has  been 
delivered  to  the  plaintiff  is  entitled  to  a  judgment  for  the  return 
of  the  property,  and  if  all  of  the-  property  cannot  be  returned, 
then  to  a  judgment  for  value  of  the  whole,  and  damages  for  taking 
and  withholding  the  same.^ 

J  Bee  Whetmore  v.  Eupe,  65  Cal.  237,  238,  3  Pac.  851;  Kerr's  Cyc.  C.  C.  P., 
ne.  667. 

§  2822.   Plaintiff  has  No  Bight  to  Retain  Part  of  Articles  Sued 
for. 

Plamtiff  has  no  right  to  retain  such  articles  sued  for  as  he  may 
choose  and  pay  defendant  the  value  thereof,  notwithstanding  the 
court  finds  the  defendant  is  the  owner  thereof.^ 

i  Black  T.  HUliker,  130  CaL  190, 192,  62  Pac.  481;  Kerr's  Cyc.  C.  C.  P.,  sec. 

667. 

§  2823.    Judgment  for  Possession,  When  not  Necessary. 

It  is  not  necessary  to  render  judgment  for  possession  of  i>rop- 
erty  where  it  appears  on  trial  that  it  has  been  hopelessly  lost  or 
destroyed,  so  that  judgment  for  its  delivery  would  be  necessarily 
tmavailing.* 

1  Brown  y.  Johnson,  45  Cal.  77,  78;  Kerr's  Cyc.  C.  C.  P.,  sec.  667. 

§  2824.   Judgment  may  be  Entered  Nunc  Pro  Tunc. 

The  authority  of  the  court  is  inherent  to  order  its  judgment  en- 
tered nunc  pro  tunc,  and  is  to  be  exercised  for  the  purpose  of 
domg  justice  between  parties.    The  court  should  always  exercise 
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this  authority  when  it  is  apparent  that  delay  in  rendering  the  judg- 
ment or  a  failure  to  enter  it  after  its  rendition  is  the  result  of 
some  act  or  delay  of  the  court,  and  not  owing  to  any  fault  of  the 
party  making  the  application.^ 

1  Pox  V.  Hale  &  N.  8.  M.  Co.,  IDS      sec.  4455;   (Utah)  Comp.  Laws  1907, 
Gal.  478,  480,  41  Pac.  328 ;  Kerr's  Cje.      sec.  3196. 
C.  C.  P.,  sec.  669;  (Idaho)  Bev.  Codes, 

§  2825.  Verdict  for  Defendant  in  Case  of  Jury  Trial,  Judgment. 
Where  a  verdict  is  found  for  the  defendant  in  an  action  to  re- 
cover the  possession  of  personal  property,  then  the  judgment  must 
be  entered  for  the  return  of  the  property  if  the  defendant  claims 
to  be  entitled  to  its  return.  But  when  the  plaintiff  obtains  the 
verdict,  the  judgment  should  be  for  the  possession  or  value  of  the 
property  and  damages,  if  any  are  awarded  for  its  detention.^ 

1  Stewart  v.  Taylor,  68  Cal.  5,  6,  ntab. — Ryan   &  Ream  Cattle   Co. 

8   Pac   605.     See,   also,   Kerr's   Cyc.  v.  Slaughter,  6  Utah,  278,  21   Pac. 

C.  C.  P.,  sees.  664,  667.  ,^f  [  Oberndorfer  y.  Moyer,  30  Utah, 

'                '  Utah,  325,  84  Pac.  1102. 

§  2826.    Property  must  be  Delivered  in  What  Condition. 

The  tender  of  the  property  in  as  good  a  condition  as  when  re- 
ceived must  be  made  by  the  plaintiff  to  the  defendant  at  the  lat- 
ter's  place  of  business  when  the  judgment  is  for  the  defendant 
after  the  plaintiflE  has  replevied  property  of  such  a  character  that 
it  can  be  moved,  in  order  to  avoid  liability  on  his  bond.^ 

1  Capital   L.    Co.    ▼.    Learned,    36  330,    331,    14    Pac.    16;    Swasey   v. 

Or.  544,  78  Am.  St.  Rep.  792,  59  Pac.  Adair,    88    Cal.    203,    26    Pac.    83; 

454.     See,  also,  Kerr's  Cyc.  C.  C.  P.,  Faulkner    ▼.    First    Nat.    Bank,    130 

sec.  513;  Noble  v.  Desmond,  72  Cal.  Cal.  258,  263,  264,  62  Pac.  463. 

§  2827.    Prayer  to  Plaintiff's  Complaint  must  be  What. 

The  return  of  the  property  to  the  defendant  must  be  claimed 
and  prayed  for  in  the  answer,  or  judgment  that  he  recover  prop- 
erty ^r  its  value  is  not  proper.^ 

1  See  Banning  t.  Marlean,  101  Cal.  238,  239,  35  Pac.  772;  Kerr's  Cyc.  C.  C. 
P.,  sec.  667. 
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§  2828.    When  Prayer  is  SafElcient. 

The  prayer  in  the  answer  for  the  retnm  of  property  is  sufficient 
to  justify  a  judgment  for  its  return  or  value  in  case  the  return 
cannot  be  had.^ 

1  See  Mjers  v.  Moulton,  71  Cal.  49S,  504,  12  Pae.  505;  Kerr*!  Cyc.  C.  C.  P., 
lee.  667. 

§  2829.    Lienholder,  When  Entitled  to  What  Jndgment. 

A  lienholder  in  an  action  of  claim  and  delivery  to  recover  the 
property  upon  which  he  has  a  lien  is  not  entitled  to  a  judgment 
for  the  full  yalue  of  the  property  in  case  delivery  cannot  be  had, 
bat  only  for  the  amount  of  his  lien  or  special  property  therein.^ 

1  Wilkeraon  t.  Thorp,  128  Cal.  221,  225,  60  Pac.  679;  Kerr's  Cyc.  C.  C.  P., 
lec  667. 

§  2830.    When  Lienholder  Waives  Bight  to  Lien. 

A  lienholder  who  refuses  upon  a  proper  demand  to  deliver  prop- 
erty without  setting  up  his  lien  thereon,  or  one  basing  his  refusal 
upon  a  claim  other  than  that  of  a  lien,  waives  his  right  to  the  claim 
of  the  lien  after  the  action  is  commenced.^ 

1  Williams  v.  Ashe,  111  Cal.  180,  36    Pac.    106;    Brittan    t.    Oakland 

184,    43    Pac.     595;     Lehmann     r.  Bank,  124  Cal.  282,  287,  71  Am.  St. 

Schmidt,  87  Cal.  15,  21,  25  Pac.  161;  Kep.    58,    57    Pac.    84.     See,    alao, 

Stttton  ▼.  Stephan,  101  Cal.  545,  548,  Kerr's  Cyc.  C.  C.  P.,  sec.  509. 

§  2831.    Costs  may  be  Allowed,  When. 

Costs  may  be  allowed  the  plaintiff  where  it  is  found  he  is  en- 
titled to  part  of  the  property  and  the  defendant  to  part.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  667.     See  Rohr  v.  McCaig,  33  Cal.  309,  310. 

§  2832.  Owner  Entitled  to  Betnm  of  Property  in  Good  Condition. 
The  owner  is  entitled  to  the  return  of  his  property  in  substan- 
tially as  good  condition  as  when  taken,  and  the  offer  to  return  the 
property  some  time  after  judgment  for  its  return  or  value  in  a 
sahstantiaUy  damaged  condition  is  not  a  satisfaction  of  judgment.^ 

1  Nichols  T.  Paulson,  10  N.  D.  440,  87  N.  W.  977;  Kerr's  Cyc.  C.  C.  P.,  sec. 
667. 

§  2833.   Title  Vests  in  Whom  npon  Judgment. 

When  the  plaintiff  or  the  defendant  in  the  original  suit  obtains 
judgment  for  delivery  of  the  property,  or  if  it  cannot  be  found 
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then  for  its  value,  the  title  of  the  property  vests  in  the  party 
against  whom  the  judgment  is  given,  subject  to  the  right  of  the 
successful  party  to  take  it  in  discharge  of  so  much  of  the  judgment 
as  to  make  up  the  assessed  value  of  the  property.  If,  therefore, 
the  property  should  be  accidentally  lost  or  destroyed  after  judg- 
ment and  before  possession  by  the  sheriff  or  constable,  the  loss 
would  fall  upon  the  unsuccessful  party,  and  he  would  be  bound 
to  pay  its  value.^ 

1  Nickerson  v.  Chatterton,  7  CaL  568,  572;  Kerr'a  Cyc.  C.  C.  P.,  aec.  667. 

§  2834.    Dismissal,  Effect  of. 

A  dismissal  of  the  action  entitles  the  defendant  to  the  return 
of  the  property,  and  it  is  a  matter  of  no  concern  to  the  plaintiff 
whether  the  judgment  be  in  the  alternative  form  or  not,  as  he  has 
no  option  as  to  whether  he  should  pay  for  or  return  the  property.^ 

^  Kneebone  v.  Kneebone,  83  Cal.  645. 

§  2835.    Where  Delivery  is  Impossible,  What  Judgment. 

Where  the  delivery  of  all  but  a  small  portion  of  the  property 
is  impossible,  judgment  may  be  rendered  for  the  plaintiff  for  its 
value  without  the  alternative  of  delivery.* 

1  Erreca  v.  Meyer,  142  Cal.  308,  309,  75  Pac.  826;  Kerr's  Oyc.  C.  G.  P.,  aec. 
667. 

§  2836.    Where  Delivery  is  Impossible,  What  Judgment — ^Where 
Property  is  Intermingled. 
Where  the  defendant  has  so  intermingled  and  commixed  the 
property  sued  for  with  other  property  that  it  cannot  be  distin- 
guished, a  judgment  in  the  alternative  form  is  not  necessary.^ 

1  Seligman  Y.  Armando,  94  Cal.  314,  Hensley,  90  Gal.  559,  27  Pac.  411); 
316,  29  Pac.  716  (citing  Caruthers  y.      Kerr's  Cyc.  C.  C.  P.,  sec.  667. 

§  2837.    When  Plaintiff  is  not  Entitled  to  Recover  Value  of  Prop- 
erty. 

The  plaintiflE  is  not  entitled  to  recover  from  defendant  the  value 
of  the  property  unless  he  is  unable  to  deliver  it,  and  defendant  is 
entitled  to  satisfy  plaintiff's  claim  by  the  delivery  of  property- 
sued  for,  and  can  be  compelled  to  pay  its  value  only  in  case  such 
delivery  cannot  be  had,  and  therefore  a  judgment  reading  *'for 
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return  to  them  of  the  property  described  in  the  complaint  or  its 
Talue,  to  wit,  the  smn  of  one  thousand  dollars  and  costs/'  is  not 
in  conformity  with  the  statute.^ 

1  Meads  t.  Lasar,  92  Cal.  221,  2ZS,  2S  Pac.  935;  Kerr's  Gje.  C.  C.  P.,  see. 

667. 

§  2838.  Valne  of  Property  may  be  Recovered  Where  Delivery 
cannot  be  Had. 
Value  to  be  recovered  in  case  delivery  cannot  be  had  is  the  value 
as  of  the  day  of  the  trial,  the  plaintiff  being  entitled  primarily 
to  the  very  property  sued  for ;  the  amount  of  money  value  can  be 
proximately  fixed  best  by  ascertaining  it  as  of  date  nearest  to  the 
time  when  the  property  would  be  delivered.^ 

1  Kerr's    Cye.  G.  C.  P.,  see.  667.  Benjamin  t.  Huston,  16  S.  D.  569,  94 

See  Phillips  t.  Sutherland  (Cal.,  Feb.  N.  W.  584;  Durst  y.  Burton,  47  N.  Y. 

19,   1884),  2    Pac.   32;    Gardner  t.  167,  170. 
Brown,  22   Ner.   156,-37   Pae.   240; 

§  2838.    Offer  and  Tender  of  Property  is  Satisfaction  of  Judg- 
ment, When. 
An  offer  and  tender  by  the  defendant  to  deliver  property  before 
execution  is  satisfaction  of  judgment  for  the  return,  and  the  alter- 
native judgment  for  its  value  cannot  be  thereafter  enforced.^ 

1  Johnson  v.  Gallegos,  10  N.  M.  1,  60  Pac.  71;  Marks  t.  V^iUis,  36  Or.  1,  68 
P*6.  526;  Kerr's  Cyc.  a  0.  P.,  sec.  667. 

!  2840.   Value,  How  Fixed. 

In  fixing  value,  evidence  of  what  it  would  cost  to  purchase  in 
the  open  market  and  replace  the  property  in  controversy  is  ad- 
missible.^ 

1  Kerr's   Cye.    C.  C.  P.,    sec.  667.      116  Cal.  39,  49,  46   Pac.  892  (citing 
Bee,  also,  Angell  v.  Hopkins,  79  Cal.      Cassin  ▼.  Marshall,  18  Cal.  689). 
181, 183,  21  Pac.  729;  Levy  y.  Scott, 

§  2841.    Plaintiff  may  Require  Jury  to  Find  Value,  When. 

The  value  of  the  property  may  be  required  by  the  plaintiff  to 
^  fonnd  by  the  jury,  and  he  may  insist  as  a  right  upon  an  alterna- 
tive judgment.* 

^  See  Kerr's  Cye.  C.  0.  P.,  see.  627;  MiUs  r.  aieason,  21  CaL  274,  280; 
^&i7  ▼.  BoUand,  24  CaL  147,  158. 
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§  2842.    Value  Fixed  at  What  Time. 

The  value  which  the  plaintiff  is  entitled  to  recover  in  case  de- 
livery cannot  be  had  is  the  value  to  be  ascertained  at  the  place 
where  it  is  detained  when  the  action  is  commenced.^ 

1  Kerr's  Cyc.  0.  C.  P.,  sec.  667.  See  Hisler  ▼.  Carr,  34  Cal.  641,  645 ;  Hamer 
T.  Hathaway,  33  Cal.  117,  120. 

§  2843.    Market  Value. 

The  value  of  the  use  which  the  plaintiff  may  recover  is  the  mar- 
ket value  thereof,  and  not  what  might  have  been  earned  with  the 
property.^ 

1  Minthon  ▼.  Lewis,  78  Iowa,  620,      16  N.  Y.  489,  69  Am.  Dec.  718.    See, 
43  N.  W.  465;  Blanchard  ▼.  Ely,  21      alsa,  Kerr's  Cyc.  C.  C.  P.,  sec.  509. 
Wend.  (N.  Y.)  342;   Griffin  v.  Colver, 

§  2844.    When  Interest  may  be  Allowed. 

Interest  may  be  allowed  upon  the  value  of  the  property  from 
the  time  it  was  taken  from  the  possession  of  the  plaintiff  by  the 
defendant  as  damages  for  its  detention.^ 

Interest  is  to  be  allowed  as  a  matter  of  legal  right  from  the  time 
at  which  the  value  is  estimated.^ 

1  KeUy  V.  McKibben,  54  Cal.  192,  «  Hamer  t.  Hathaway,  33  Cal.  117, 

194,  citing  Freeborn  ▼.  Norcross,  49       120.    See,  also,  Kerr's  Cyc.  C.  C.  P., 
Cal.  313.  sec.  509. 

§  2846.    Return  of  Part  of  Properly  does  not  Satisfy  Judgment, 
When. 

Return  of  part  of  the  property  sued  for  by  the  sheriff  or  con- 
stable under  an  execution  does  not  satisfy  the  judgment,  and  the 
execution  may  be  enforced  for  the  value  of  the  balance  of  the 
property.* 

1  Black  V.  Black,  74  Cal.  520,  522,  16  Pac.  311;  Kerr's  Cyc  a  C.  P.,  sec.  ' 
667. 

§  2846.    Subsequent  Transfer  will  not  Defeat  Plaintiff's  Bight, 
When. 
When  a  defendant  has  possession  of  the  property  at  the  time  the 
action  is  commenced  he  cannot  by  a  subsequent  transfer  or  destruc- 
tion of  the  property  wholly  deprive  the  plaintiff  of  relief,  and  in 
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laeh  a  ease  an  alternative  judgment  for  the  value  of  the  property 
should  be  granted.^ 

1  Bieliards  t.  Morej,  133  GaL  437,  439,  65  Pac.  886.  See,  also,  Kerr's  Gjc. 
C.  C.  P.,  sec.  509. 

§  ^847.    Colorado — ^Value  not  to  bo  Assessed  Higher  Than  in 
Affidavit. 

The  value  of  the  property  shall  not  be  assessed  against  the 
defendant  as  a  greater  amount  than  that  sworn  by  the  plaintiff 
in  his  affidavit.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3826. 

§  2848.    Colorado— Assessing  Value  Against  Plaintiff. 

If  the  property  has  been  delivered  to  the  plaintiff  and  he 
fails  to  prose<eute  his  action  to  final  judgment,  the  justice  shall, 
upon  the  demand  of  the  defendant  or  his  attorney,  inquire  into 
the  value  of  the  property  and  render  judgment  against  the  plain- 
tiff and  the  sureties  on  his  undertaking  for  the  return  of  the 
property,  or,  in  case  a  return  of  the  property  cannot  be  made, 
for  the  value  of  the  same,  the  damages  for  the  withholding 
thereof,  and  for  costs  of  the  suit.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  88fi<0. 

§  2849.   Colorado — Findings  for  Defendant — Judgment. 

In  all  cases  where  the  property  has  been  delivered  to  the  plain- 
tiff, when  the  justice  shall  find  for  the  defendant,  he  shall  also 
find: 

First— Whether  the  defendant  had  the  right  of  the  property 
at  the  time  of  commencing  the  action. 

Second — ^Whether  th-e  defendant  had  the  right  of  possession  of 
the  property  at  the  commencement  of  the  action.  And  if  he  find 
the  first  fact  in  favor  of  the  defendant,  he  shall  also  find  the 
value  of  the  property;  or  if  he  find  the  second  fac^  in  favor  of 
the  defendant,  he  shall  find  the  value  of  the  possession  of  the 
property;  and  he  shall  also  find  such  damages  for  withholding 
the  property,  as  may  be  just  and  proper.  Such  findings  shall  be 
entered  by  the  justice  upon  his  docket,  and  he  shall  render  judg- 
ment in  accordance  therewith.* 

*  (Oolo.}  Bev.  Stots.  1908,  sec.  3827. 
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Colorado— Jndgment  for  FlaintUT— Termf— Oosti. 

esses  where  the  propertr  has  been  delivered  to  the  plain- 
is  th«  justice  shall  find  for  the  plaintiff  on  the  trial,  he 
ider  judgment  that  the  plaintiff  retain  the  property,  to- 
i'ith  the  damages  for  the  illegal  detention  of  the  property 
lefendant,  and  costs  of  suit.* 
.)  Bev.  SUti.  1908,  aec.  3SSS. 

Colorado  —  Proper^   not    Taken    on   Writ,    Damagu 

Awarded, 
the  property  claimed  has  not  been  taken,  the  action  may 
as  one  for  damages  only  and  the  plaintiff  shall  be  en- 
sueli  damages  as  may  be  right  and  proper,^ 
.)  Bev.  stats.  I90S,  lec.  3S29. 

Colorado — Trial  by  Jury — Verdict. 

trials  in  replevin  the  parties  are  entitled  to  a  trial  upon 
le   conditions  that  jury  trials   are  had   in   other   cases 

justice  of  th«  peace.  And,  when  the  trial  is  by  a  jury, 
ice  must  require  the  jury  to  find  and  return  in  their 
the  same  facta  which  he  is  required  to  find  in  section 
vised  Statutes  of  Colorado  of  190S;  and  the  justice  shall 
uch  findings  in  his  docket,  and  render  judgment  in  ao- 
J  therewith.* 
.)  Bev.  Stats.  1B08,  see.  3832. 

Colorado — Property  Delivered,  Execution  for  DiunasM- 
tea  where  the  property  has  been  delivered  to  the  plain- 
when  the  justice  gives  judgment  for  the  plaintiff  for 
:  for  withholding  the  property,  he  shall  issue  execution 
the  defendant  for  such  damages  and  eosta  of  suit.^ 
,)  B«v.  St&ta.  1908,  sec.  3S33. 

Colorado — Property  Retained — Writ  of  Poasession. 
es  where  the  property  is  retained  by  the  defendant,  and 
ice  gives  judgment  for  the  plaintiff,  he  shall  issue  an 
u  commanding  tie  constable  to  take  possession  of  the 
'  and  deliver  the  same  to  the  plaintiff ;  or,  if  such  delivery 
le  made,  then  to  make  the  value  of  the  property  as  found 
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by  the  justice  or  jury  from  the  defendant;  and  said  execution 
dial]  abo  be  for  the  damages  for  withholding  the  property  and 
for  costs  of  soit.^ 

1  (Colo.)  Boy.  Stats.  1908,  see.  3834. 

§2855.    Colorado  —  Judgment   When   Defendant's   Bight  has 
Terminated. 

In  eases  where  the  property  has  been  delivered  to  the  plaintiff, 
if  the  justice  find  that  at  the  time  of  commencing  the  action  the 
defendant  had  the  right  of  the  possession  of  the  property,  and 
noh  right  of  possession  has  since  terminated,  and  that  at  the 
time  of  the  trial  the  plaintiff  has  such  right  of  possession,  in  that 
ease  the  property  shall  remain  with  the  plaintiff,  and  the  judg- 
ment  shall  be  for  the  value  of  the  possession  of  the  property  as 
found  by  the  justice,  and  for  costs  of  suiti  and  execution  shall 
issue  therefor.* 

&  (Oolo.)  Bev.  etats.  1908,  see.  8835^ 
(1 
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I  2856. 

§  2857. 


AETICLE  IX. 

THIRD  PARTY  CLAIMa 

Where  property  is  claimed  bj  a  third  person,  constable  nutj  require 

bond. 
Washington — Proceedings  where  property  claimed  by  third  party. 


§  2866.  Where  Property  is  Claimed  by  a  Third  Person,  Constable 
may  Require  Bond. 
If  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affidavit  of  his  title 
thereto,  or  right  to  the  possession  thereof,  stating  the  grounds  of 
such  title  or  right,  and  serve  the  same  upon  the  sheriflE  or  con- 
stable, the  sheriflf  or  constable  is  not  bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of 
him^  or  his  agent,  indemnify  the  sheriff  or  constable  against  such 
claim,  by  an  undertaking  by  two  sufficient  sureties;  and  no  claim 
to  such  property  by  any  other  person  than  the  defendant  or  his 
agent  is  valid  against  the  sheriff  or  constable  unless  so  made.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  519;  (Nev.)  Cutting*©  Comp. 
Laws,  sec.  3204;  (Ariz.)  Rev.  Stats. 
1901,  sec.  3824;  (N.  D.)  Rev.  Codes 
1905,  sec.  6927;  (Or.)  B.  &  C.  Codes, 
sec.  294;  Lord's  Oregon  Laws,  sec. 
293;  (Wash.)  R.  &  B.  Cpdes  &  Stats., 
sec.    716;    (Idaho)    Rev.   Codes,    sec. 


4281;  (Mont.)  Rev.  Codes  1907,  sec 
6636;  (S.  D.)  Comp.  Laws  1910,  sec 
194,  p.  353;  (Utah)  Comp.  Laws 
1907,  sec.  3055.  See,  also,  Noble  t. 
Desmond,  72  Cal.  330,  331,  14  Pac. 
16;  Faulkner  v.  First  Nat.  Bank,  130 
Cal.  258,  263,  62  Pac.  463. 


§  2857.  Washington — Proceedings  Where  Property  Claimed  by 
Third  Party. 
If  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  mak^s  affidavit  of  his 
title  thereto,  or  his  right  to  the  possession  thereof,  stating  the 
ground  of  such  title  or  right,  and  serves  the  same  upon  the 
officer  before  the  delivery  of  the  property  to  the  plaintiff,  the 
sheriff  is  not  bound  to  keep  the  property  or  deliver  it  to  the 
plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his  agent, 
indemnify  the  officer  against  such  claim  by  a  bond  executed  by 
two  sufficient  sureties,  accompanied  by  their  affidavits  that  they 
are  each  worth  double  the  value  of  the  property,  as  specified  in 


I 
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^6  affidavit  of  the  plaintiff,  over  and  above  their  debts  and 
liabilities,  ezeluedye  of  property  exempt  from  execution,  and 
^holders  or  householders  of  the  county ;  and  no  claim  to  such 
property  by  any  other  person  than  the  defendant  or  his  agent 
^  valid  against  the  officer,  unless  made  as  aforesaid,  and  not- 
^thstanding  such  claim,  when  so  made,  he  may  retain  the  prop- 
erty a  reasonable  time  to  demand  such  indemnity.^ 

^  Bern,  ft  BaL  Ann.  Codes  &  Stats.,  see.  1805. 
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AETICLE  X 

DUTY  OP  SHERIFF. 

S  2859.    I>ut7  of  slieriff  in  keeping  property. 

§  2859.    Washington — Officer  to  keep  and  deliver  propertf. 

§  2858.    Duly  of  Sheriff  in  Keeping  Properly. 

When  the  sheriff  or  constable  has  taken  property,  he  must  keep 
it  in  a  secure  place,  and  deliver  it  to  the  party  entitled  thereto, 
upon  receiving  his  fees  for  taking  and  his  necessary  expenses  for 
keeping  the  same.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  518;  (Nev.)  Cutting's  Gomp. 
Laws,  sec.  3203;  (Ariz.)  Bev.  Stats. 
2901,  sec.  3821;  (N.  D.)  Bev.  Codes 
1905,  sec  6926;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  arts.  4870-4872; 
(Or.)  B.  &  C.  Codes,  sec.  293;  Lord's 
Oregon  Laws,  sec.  292;  (Wash.)  B. 
&  B.  Codes  &  Stata.,  sec.  715; 
(Idaho)     Bev.     Codes,     sec     4280; 


(Mont.)  Bev.  Codes  1907,  see.  6631; 
(S.  D.)  Comp.  Lav^s  1910,  sec.  193. 
p.  353;  (Utal^)  Comp.  Laws  1907, 
sec.  3054;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5011;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6428;  Noble  v.  Des 
mond,  72  Cal.  330,  331,  14  Pac.  16; 
Faulkner  v.  First  Nat.  Bank,  130 
Cal.  258,  263,  62  Pac.  463. 


§  2859.    Washington— Officer  to  Keep  and  Deliver  Property. 

When  the  officer  has  taken  property  in  replevin  cases,  he 
must  keep  it  in  a  secure  place,  and  deliver  [it]  to  the  party 
entitled  thereto,  upon  receiving  his  lawful  fees  for  taking  and 
his  necessary  expenses  for  keeping  the  same.^ 

1  Bern,  is  BaL  Ann.  Codes  t  Stats.,  sec  1804. 
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lAETICLE  XL 

DUTY  OP  JUBY. 

I  2860.    The  diitj  of  Jurj  in  claim  and  delivery  aetionf. 

f  2861.    Glaiin  and  deliyery  to  be  tried  by  court  and  jury  in  wliat 

§  2862.    Defendant  limited  to  what  claims. 

§  2860.   The  I>aty  of  Jmy  in  Olaim  and  Delivery  Actions. 

In  an  action  for  the  recovery  of  specific  personal  property,  if  the 
property  has  not  been  delivered  to  the  plaintiff,  or  the  defendant, 
by  his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict  be 
in  favor  of  the  plaintiff,  or  if,  being  in  favor  of  the  defendant, 
they  also  find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  tho  property,  and,  if  so  instructed,  the  value  of  specific 
portions  thereof,  and  may  at  the  same  time  assess  the  damages,  if 
any  are  claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  taking  or  detention  of  such 
property.^ 

^  See  Kerr's  Cye.  C.  G.  P.,  see.  627.  Utab.— Byan  Cattle  Co.  v.  Slangb- 

iaaho.-nJohnson  ▼.  Eraser,  2  Idaho,      *•'»  ^  ^*»^>  ^78,  21  Pac.  997 ;  Shaf er 

404,  18  Pae.  48.  ^-  Bnssell,  28  Utah,  444,  79  Pac.  559. 

§  2861.    Claim  and  Delivery  to  be  Tried  by  Court  and  Jury  in 
What  Cases. 

In  actions  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  diamages,  or  for  money  claimed  as  due  upon  con- 
tract, or  as  damages  for  breach  of  contract,  or  for  injuries,  an  issue 
of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or 
a  reference  is  ordered,  as  provided  in  the  code.  Where  in  these 
cases  there  are  issues  both  of  law  and  fact,  the  issue  of  law  must 
^  first  disposed  of.  In  other  cases,  issues  of  fact  must  be  tried 
by  the  court,  subject  to  its  power  to  order  any  such  is^e  to  be 
tried  by  a  jury,  or  to  be  referred  to  a  referee,  as  provided  in  the 
Code  of  Civil  Procedure.* 

*  Kerr's  Cyc.  C.  C.  P.,  see.  592. 

^talL^-Seintti  v.  U.  P.  Coal  Co.,  80  Utah,  462,  85  Pae.  1011. 
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Defendant  Limited  to  What  Clainu. 

evio  the  subject  matter  of  litigation  necessarily  consists 
roperty  mentioned  in  the  complaint,  and  it  is  not  compe- 
he  defendant  by  his  answer  to  introduce  new  and  distinct 
alter  of  litigation  by  claiming  of  the  plaintiff  the  release 
n  of  other  and  distinct  property,  even  though  he  present 
le  as  would  have  enabled  him  to  recover  in  an  independent 

tn't  Cye.  C.  C.  P.,  *m.  M2;  LoTsiuohA  v.  Wftrd,  iS  CeL  8,  10. 
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ARTICLE  Xn. 

FOBMS  IN  CLAIM  AND  DELIVEBY. 

I  2S63.  Execution  in  claim  and  deliverf — Form, 

9  2864.  Affidavit  by  plaintiff— Form. 

i  2865.  Undertaking  bj  plaintiff — Form* 

§  2866.  Undertaking  bj  plaintiff — Form. 

S  2867.  Order  to  officer  to  take  property — ^Form« 

I  2868.  Betum  of  offieez^-Form. 

I  2869.  Affidavit  bj  claimant— Form. 

§  2870.  Notice  by  officer  to  plaintiff— Form. 

I  2871.  Undertaking  for  return  to  defendant — Form. 

S  2872.  Oregon — Undertaking  for  delivery  ef  property. 

I  2873.  Oregon — Order  for  the  delivery  of  property — ^Fomu 

i  2874.  Oregon — Undertaking  to  indemnify  officers — ^Fonm 

f  2875.  Washington — ^Undertaking  in  replevin — Form. 

f  2876.  Washington — Order  in  replevin — Form. 

i  2877.  Oregon — Order  for  delivery  of  property — Form. 

§  2863.    Execution  in  Claim  and  Delivery— Fonn. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California,  to  the  Constable  of  Peta- 
luma  Township,  County  of  Sonoma,  Greeting : 

Whereas,  on  the  16th  day  of  June,  A.  D.  1909,  a  judgment  was 
rendered  before  T.  D.  B.,  Esq.,  the  justice  of  the  peace  of  said 
Petaluma  township,  county  of  Sonoma,  state  of  California,  against 
M.  B.  E.,  defendant,  and  in  favor  of  0.  T.  S.,  plaintiff,  for  the 
recovery  and  possession  of  the  following  described  personal  prop- 
erty, to  wit :  [insert  description]  or  their  value,  found  to  be  two 
hundred  and  forty-five  ($245.00)  dollars,  together  with  sixteen 
dollars  and  fifty  ($16.50)  cents  damages,  for  the  detention  of  said 
property  and  four  dollars  and  sixty-five  ($4.65)  cents,  taxed  as 
costs  of  suit. 

These  are  therefore  to  command  you,  and  you  are  hereby  re- 
quired to  deliver  to  the  plaintiff  the  possession  of  said  goods,  and 
if  a  delivery  cannot  be  had,  then  you  are  hereby  required  to  make 
the  said  sums  due  on  said  judgment,  to  wit  :i  The  sum  of  two 
hundred  and  forty-five  ($245.00)  dollars,  together  with  sixteen 
dollars  and  fifty  ($16.50)  cents  damages  and  four  dollars  and 
axty-five  ($4.65)  cents  costs  of  suit,  with  interest  thereon,  to  sat- 
isfy said  judgment,  out  of  the  personal  property  of  said  debtor, 
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nuScient  personal  property  of  said  debtor  cannot  be  found, 
it  of  the  real  property  in  your  county  belonging  to  the 
nt.     Make  return  of  this  vithin  aixty  days  from  the  date 
irith  what  you  have  done  indorsed  thereon, 
rder  of  the  justice  of  the  peace  of  the  Petaluma  township. 
at  SoDoma,  state  of  CaUfomia,  this  29th  day  of  June,  1909. 
T.  D.  B., 
Justice  of  the  Peace. 
Affidavit  by  Plaintiff— Form. 
>f  Court  and  Cause.] 

,  the  plaintiff  in  this  actiou  above  named,  being  duly 

deposes  and  says  that  said  plaintiff  is  the  owner  of  and 
r  entitled  to  the  possession  of  the  said  property,  to  wit 
3tion] ;  that  the  said  property  is  in  the  possession  of  and 
iilly  detained  by   the  above-named   defendant;   and    the 

cause  of  said  detention,  according  to  this  deponent's  best 
jge,  information  and  belief,  is  as  follows,  to  wit:  The 
int  claims  to  own  and  to  have  the  right  to  the  possession 
property ;  that  the  said  property,  or  any  part  thereof,  has 
•n  taken  for  a  tax,  assessment,  or  fine,  pursuant  to   a 

or  seized  under  an  execution  or  an  attachment  against 
perty  of  said  plaintiff;  and  th^t  the  actual  value  of  said 

y  is doUars. 

id  and  dated,  and  sworn  to  by  plaintiff. 

Undertakinff  by  Plaintiff— Form. 
)f  Court  and  Caiise,] 

•eas,  the  plaintiff  in  the  above-entitled  action  haa  this  day 
s  complaint  in  the  above  court  against  the  defendant  in 
tion,  claiming  the  delivery  of  [describe  property]. 

therefore,  we, ,  as  principal,  and and 

—  as  sureties,  do  hereby  agree  and  undertake  and    are 

in  consideration  of  said  delivery,  in  the  sum  of 

for  the  prosecution  of  the  action  for  the  return  of  said 
:y  to  the  said  defendant,  if  return  thereof  be  adjudged 

said  court,  and  for  the  payment  to  the  said  defendant  of 
un  as  may,  for  any  cause,  be  recovered  against  the  said 

f,  not  exceeding  the  sum  of dollars. 

led  and  dated,  and  justified  by  sureties.] 
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{286&   TTxidttrtaldng  by  Plaintiff— FoniL 
[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents,  that  we, ,  as  prin- 
cipal, and and ,  as  sureties,  are  held  and  firmly 

bound  unto ,  constable  of township,  county  of 

,  in  the  sum  of dollars,  gold  coin  of  the  United 

States  of  America,  to  be  paid  to  the  said ,  his  executors, 

administrators,  or  assigns ;  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the day  of ,  19 . 

The  condition  of  the  above  obligation  is  such  that  [state  the 
facts  of  the  issuance  of  the  writ  of  replevin,  the  taking  by  the 
officer,  and  the  demand  by  the  claimant]. 

Now,  if  the  said will  keep  the  said  property,  and  not 

deliver  it  to  the  said  claimant,  and  if  the  said  claimant  shall  re- 
cover said  property  of  the  said ,  or  if  he  recover  damages 

against  the  said for  not  delivering  said  property  to  him, 

then  he  will  pay  all  damages  which  the  said may  sus- 
tain by  reason  thereof,  not  exceeding  the  said  sum  of dol- 
lars. 

[Signed  by  sureties.] 

§  2807.   Order  to  OfQcer  to  Take  Property— Form. 

[To  be  indorsed  upon  the  affidavit :] 

— ,  Esq.,  Sherijff  of County. 

You  are  hereby  directed  to  take  the  property  described  in  the 
within  afiSdavit  from  the  defendant. 

[Dated,  and  signed  by  the  plaintiff  or  his  attorney.] 

§  2868.    Return  of  Officer— Form. 

[To  be  indorsed  on  affidavit:] 

I  hereby  certify  that  I  received  the  within  affidavit  on  the 

■ —  day  of ,  19 ,  and  personally  served  said  affidavit 

the  same  day  by  taking  from  the  possession  of  defendant,  at  the 
town  of ^  in  said  county,  the  property  described  therein, 
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and  <m  the day  of  said  mbnth  I  delivered  said  property  to 

plaintiff.  The  andertaking  given  by  plaintiff  on  filing  said  affida- 
vit, and  hifl  notice  and  order  to  take  said  property,  are  filed  by  the 
officer  with  his  return. 

[Dated,  and  signed  by  the  officer.] 

§  2868.    Affidavit  by  Claimaiit— Form. 

[Title  of  Coart  and  Cause.] 

,  being  duly  sworn,  says  that  the  property  hereinafter 

described,  taken  by ,  constable,  from  the  possession  of 

the  defendant  in  said  action  on  the day  of ,  19 , 

by  authority  of  a  writ  of  replevin  issued  herein,  is  the  property 
of  affiant,  he  being  the  sole  owner  thereof,  and  that  the  said  prop- 
erty was  delivered  to  defendant  to  repair  for  affiant,  and  the  said 
defendant  never  had  any  interest  in  said  property.  The  said 
property  is  described  as  follows  [description]. 

[Signed,  dated,  and  sworn  to  by  claimant,  and  served  on  the 
officer  by  copy,] 

§  2870.    Notice  by  Officer  to  Plaintiff— Ftnrm. 
[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that has  made  and  served 

on  me  an  affidavit  stating  that  he  is  the  owner  and  entitled  to  the 
possession  of  the  following  described  property  taken  by  me  from 
the  possession  of  defendant  by  authority  of  writ  of  replevin  is- 
sued herein,  to  wit  [description  of  property]. 

Now,  you  are  notified  that  unless  you  give  me  a  sufficient  an- 
dertaking, as  required  by  law  in  such  matters,  I  will  not  keep 
possession  of  said  property. 

[Dated,  and  signed  by  the  officer,  and  served  on  the  plaintiff.] 

§  2871.    Undertaking  for  Return  to  Defendant— Form. 

[Title  of  Court  and  Cause.] 

Whereas, ,  sheriff  of  the  county  of  — ■ ,  state  of 

,  under  and  by  virtue  of  an  order  and  requirement  duly 

made  and  issued  in  the  above-entitled  action,  and  to  him  directed, 
did,  on  the day  of ,  19 ,  take  from  the  possession 
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of  the  defendant  in  the  said  action,  the  following  described  per* 
sonal  property,  to  wit  [description] ; 

And  whereas,  the  said  defendant  is  desirous  that  the  said  prop- 
erty be  redelivered  to  him  by  the  said  sheriff, — 

Now,  therefore,  we,  the  undersigned,  in  consideration  of  the 
premises,  and  of  the  said  redelivery  of  the  said  property  from  the 
said  sheriff  to  the  said  defendant,  do  undertake,  promise,  and 
acknowledge  to  the  effect  that  we  are  jointly  and  severally  bound 
unto  the  said  sheriff  in  the  sum  of  two  hundred  dollars  (being 
donble  the  value  of  the  said  property,  as  stated  ih  the  affidavit  of 
tie  plaintiff)  for  the  delivery  thereof  to  the  said  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  plaintiff  of  such 
nun  as  may  for  any  cause  be  recovered  against  the  said  defendant. 

[Signed,  dated,  and  justified  by  the  sureties.] 

§  2872.    Oregon— Undertaking  for  Delivery  of  Property. 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 
Connty  of . 


A B 

V. 

C D 


Civil  Action  for  the  Recovery  of  Personal  Property. 

Whereas,  upon  the  application  of  the  above-named  plaintiff, 
A  B,  an  order  has  been  made  in  the  above-named  action  for  a 
provisional  delivery  to  the  plaintiff  of  the  personal  property 
thereby  sought  to  be  recovered  from  the  possession  of  the  de- 
fendant, C  D:  We,  E  F  and  Q  H,  sureties,  hereby  acknowledge 
ourselves  bound  unto  the  said  defendant  in  the  sum  of  [state  a 
sum  double  the  value  of  the  property  as  stated  in  the  affidavit] , 
for  the  prosecution  of  said  action,  for  the  return  of  such  prop- 
erty to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the 
payment  of  any  sum  which  the  defendant  may  recover  in  such 
aetion  against  the  plaintiff. 

Dated  this day  of ,  19 . 

E  P, 
G  H, 
Sureties. 
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§  2873.    Oregon— Ordw  for  the  Delivery  of  Proper^— Fcom. 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 
County  of ■. 

A B •^ 


Civil  Action  to  Recover  Possession  of  Personal  Property. 
To  the  Sheriff  of  Such  County  or  Any    Constable  of  Any  Pre- 
cinct Therein, — Greeting : 

Iq  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded 
to  take  the  personal  property  described  and  meutioned  in  the 
within  aEBdavit,  and  deliver  the  same  to  the  above-named  plain- 
tiff, unless  before  such  delivery,  and  within  the  time  allowed  by 
law,  the  above-named  defendant  enter  into  a  suflSeient  undertak- 
ing for  the  delivery  thereof  to  the  plaintiff,  if  delivery  be  ad- 
judged in  the  action,  and  for  the  payment  of  such  sum  as  may  be 
recovered  against  the  defendant;  and  of  this  order  make  legal  ser- 
vice and  due  return  to  me. 

Given  under  my  hand,  etc. 

§  2874.    Oregon— Undertakiiig  to  Indemnify  Officers — ^Fonn. 
Justice's  Court  for  the  Precinct  of . 


;} 


Civil  Action  to  Recover  Money  (or  as  the  case  may  be). 
Whereas  L.  M,,  sheriff  [or  constable,  as  the  ease  may  be],  by 
virtue  of  an  execution,  to  him  directed,  against  the  personal  prop- 
erty of  the  above-named  defendant,  C.  D,,  has  levied  upon  cer- 
tain personal  property  as  the  property  of  such  defendant,  of  which 
said  property  one  N.  O.  now  claims  to  be  the  owner  and  entitled 
to  the  possession:  We,  E.  P.  and  G.  H.,  sureties,  hereby  under- 
taJce  t(»  indemnify  such  sheriff  [or  constable,  as  the  case  may  be] 
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against  all  damages  and  costs  which  he  may  sustain  in  conse- 
quence of  the  seizure  and  sale  of  such  property,  and  that  we  will 
pay  to  such  claimant,  N.  0.,  all  damages  which  he  may  sustain 
in  consequence  of  the   same,  not   exceeding  the  sum  of 

dollars. 

Dated  this day  of ,  19 . 

E.  P., 
G.  H., 
Sureties. 

§  2876.   Washington— UndertaUiiff  in  Beplevin— Form. 

Whereas ,  plaintiff,  has  commenced  an  action  before 

,  one  t)f  the  justices  of  the  peace  in  and  for  

county,  against ,  defendant,  for  the  recovery  of  certain 

personal  property,  mentioned  and  described  in  the  affidavit  of 
the  plaintiff,  to  wit  [here  set  forth  the  property  claimed] ,  now,, 
therefore,  ,  plaintiff,  and  ,  acknowl- 
edge ourselves  bound  unto ,  in  the  sum  of dol- 
lars, for  the  prosecution  of  the  action  for  the  return  of  the 
property  to  the  defendant,  if  return  thereof  be  adjudged,  and 
lor  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be 
reeovered  against  the  plaintiff. 

Dated  the day  of ,  19 . 


§  2876.   Washington— Order  in  Beplevin— Form. 

The  State  of  Washington, 
Connty  of , 


To  the  Sheriff  or  Any  Constable  of  Said  County. 

In  the  name  of  the  state  of  Washington,  you  are  hereby  com- 
manded to  take  the  x)ersonal  property  mentioned  and  described 
in  the  within  afSdavit  and  deliver  the  same  to  the  plaintiff  upon 
receiving  a  proper  undertaking,  unless  before  such  delivery  the 
defendant  enter  into  a  sufficient  undertaking  for  the  delivery 
thereof  to  the  plaintiff,  if  delivery  be  adjudged. 

Qiven  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 
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§  2877.    Ongon— Order  for  Deliroiy  of  Property— Form. 

[Title  of  Court  and  Cause,] 

Justice's  Court  for  the  Precinct  of ,  State  of  Oregon, 

County  of . 


-} 


Civil  Action  to  Recover  Possession  of  Personal  Property. 
To  the  Sheriff  of  Such  County,  or  Aiiy  Constable  of  Any  Precinct 
Therein,  Greeting: 

In  the  name  of  the  state  of  ,  you  are  hereby  com- 
manded to  take  the  personal  property  described  and  mentioned 
in  the  within  affidavit,  and  deliver  the  same  to  the  above-named 
plaintiff,  unless  before  such  delivery,  and  within  the  time  allowed 
by  law,  the  above-named  defendant  enter  into  a  sufficient  onder- 
taking  for  the  delivery  thereof  to  the  plaintiff,  if  delivery  be  ad- 
judged in  the  action,  and  for  the  payment  of  such  sum  as  may  be 
recovered  against  the  defendant;  and  of  this  order  make  leg^l 
service  and  due  return  to  me. 

Given  under  my  hand,  etc. 
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CHAPTER  LXXI. 

FORCIBLE  ENTRY  AND  FORCIBLE  DETAINER 

i  2878.  Forcible  entrjr — Concurrent  jurisdiction  of  justice  court. 

i  2879.  Oregon — Action  for  forcible  entry  or  wrongful  detainer. 

S  2880.  Colorado — Jurisdiction  of  courts — Justice  of  peace  to  certify  cause 

to  district  court. 

i  2881.  Jurisdiction — ^Forcible  entrj. 

i  2882.  Jurisdiction — Other  inferior  courts. 

I  2883.  Forcible  entry— Defined. 

I  2884.  Peaceable  entry. 

i  2885.  Forcible   entry — Damages   defined. 

I  2886.  Forcible  detainer  defined. 

I  2887.  Forcible  detainer  defined. 

i  2888.  Occupant  of  real  property  defined. 

i  2889.  Demand  for  surrender. 

i  2890.  Question  of  title  does  not  arise. 

I  2891.  Forcible  entry — What  questions  may  bfi  investigated. 

§2878.  Forcible    Entry— Concurrent    Jurisdiction    of    Justice 
Court. 

In  actions  of  forcible  entry  and  detainer,  where  the  rental  yalue 
of  the  property  does  not  exceed  twenty-five  dollars  per  month,  and 
where  the  whole  amount  of  damages  claimed  does  not  exceed  two 
hundred  dollars,  the  justice  court  has  concurrent  jurisdiction  with 
the  superior  court.* 

1  (Gal.)  Kerr's  Cyc.  C.  C.  P.,  see.      824,   p.    457;    (Utah)    Compw   L&wa 
113;  (Mont.)  Bot.  Ck>des  1907,  see.       1907,  sec.  689. 
6287;  (a  D.)  Ooxnp.  Laws  1910,  sec. 

§  2879.    Oregon— Action  for  Forcible  Entry  or  Wrongful  De- 
tainer. 

When  a  forcible  entry  shall  be  made  upon  any  premises,  or 
when  an  entry  shall  be  made  in  a  peaceable  manner  and  the  pos- 
session shall  be  held  by  force,  the  person  entitled  to  the  premises 
may  maintain  in  the  county  where  such  property  is  situated  an 
wtion  to  recover  the  possession  thereof  in  the  circuit  court  of 
B&id  eonnty,  or  before  any  justice  of  the  peace  of  said  county.^ 

I  Lord's  Or.  Laws^  sec.  7568. 


§g  2880, 2881 
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§  2880.  ColixsAo — Jurisdiction  of  Courts — Justice  of  Peace  to 
Certify  C&use  to  District  Court. 

The  district  courts  in  their  respective  districts,  and  county 
courts  and  justices  of  the  peace,  in  their  respective  counties,  and 
superior  courts  in  their  respective  cities,  shall  have  jurisdiction  of 
all  cases  of  forcible  entry,  forcible  detainer  or  unlawful  detainer, 
arising  under  this  act,  and  the  person  or  persons  entitled  to  the 
possession  of  any  premises  may  recover  possession  thereof  by  ac- 
tion brought  in  any  of  said  courts  in  the  manner  hereinafter  pro- 
vided. In  all  actions  hereafter  brought  before  justices  of  the 
peace  under  the  sixth,  seventh,  eighth  and  ninth  subdivisions  of 
section  three  (3)  of  this  act,  where  the  allegations  of  the  com- 
plaint shall  be  put  in  issue  by  a  verified  answer,  the  justice  shall, 
upon  the  filing  of  said  answer,  suspend  all  proceedings  therein 
and  certify  and  send  said  cause  and  transmit  the  papers  therein 
to  the  district  court  of  the  same  county.  Causes  sa  certified  by 
justices  of  the  peace  shall  be  proceeded  with  in  the  courts  to 
■which  they  have  been  certified  in  all  respects  as  if  originally 
begun  in  the  court  to  which  they  have  been  certified  as  aforesaid.* 

1  (Colo.)  Bev.  st&tB.,  Mc.  2eoa. 


§  2881.    Jurisdiction — Forcible  Entry, 

The  justices'  courts,  within  their  respective  townships  or  cities, 
or  cities  and  counties,  have  concurrent  jurisdiction  with  the  su- 
perior courts  in  cases  of  forcible  entry  and  detainer,  when  the 
rental  value  does  not  exceed  twenty-five  dollars  per  month  and 
when  the  whole  amoimt  of  damages  claimed  does  not  exceed  twa 
hundred  dollars.^ 


1  Sea  (Cal.)  Kerr's  Cja.  C.  0.  P., 
eec.  1163;  (Nev.)  Cutting's  Comp. 
Laws,  tecB.  3604,  3&40;  (Ariz.)  Ebt, 
Stats.  1901,  sec.  2051,  note;  (N.  D.) 
Bev.  Codes  1905,  aec.  8406;  (Tex.) 
Sayles'  Tei,  Civ.  Stats.  189T,  arte. 
I56S,  2522,  note;  (Or.)  B.  &,  C.  Codes, 
sec.  75GS;  (Idalia)  Bev.  Codes,  sec. 
5095;  (Mont)  Bev.  Codes  1907,  sec. 
7273;  (a  D.)  Comp.  Laws  1910,  see. 


43,  p.  642;  (Wyo.)  Comp.  Stats.  1910, 
sec.  S349;  (Okl.)  Comp.  Laws  1909, 
Bee.  6428;  (Neb.)  Cobbej'a  Ann. 
Stats.,  sees.  1853-1902;  (Ean.)  I>a«- 
lei's  Gen.  Btats.  1909,  see.  652S; 
(Colo.)  Mills'  Ann.  Stats.  1905,  aoe. 
197S;  (N.  il.)  Comp.  Laws  1897, 
sees.  3345-3349;  Hob&n  v.  Byan,  130 
Cal.  90,  98,  99,  02  Fao.  296. 
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§  2882.   Jurisdiction— Other  Inferior  Oonrts. 

The  other  inferior  courts  have  no  jurisdiction  in  cases  of  forcible 
entry  and  unlawful  detainer.^ 

1  Cronise  t.  Gkirgiiill,  4  Oal.  120. 


§  2883.   Forcible  Entry— Defined. 
Every  person  is  guilty  of  a  forcible  entry  who  either, 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house, 
or  by  any  kind  of  violence  or  circumstance  of  terror  enters  upon  or 
into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out 
by  force,  threats,  or  menacing  conduct,  the  party  in  possession.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 

sec  1159;    (Nev.)  Cutting's    Comp. 

LftWB,  sec.  3S22;  (Ariz.)  Bev.  Stats. 

1901,  sec  2669;  (Tex.)  Sayles'  Tex. 

CiT.  Stats.  1897,  art.  2520;  (Or.)  B. 

ft  G.  Codes,  see.  7567;  (Wash.)  B.  is 

B.  Codes,   sec.    810;    (Idaho)    Bev. 

Codes,  sec.  5091;  (Mont.)  Bev.  Codes 

1907,  sec  7269;  (S.  D.)  Comp.  Laws 

1910,  see.  44,  p.  542;  (Utah)  Oomp. 

Uws  1907,  sec.  3573;  (Wyo.)  Comp. 

Stats.  1910,  see.  5350;  (Okl.)  Oomp. 

Laws  1909,  sec.   6429;    (Neb.)    Cob- 

^8  Ann.  Stats.,  sec.  1962;    (Colo.) 

Hfllg'  Ann.  Stats.   1905,  sec.   1970; 

(N.  M.)  Comp.  Laws  1897,  sec.  3345; 

Hemstreet      v.     Wassum,     49     Cal. 

273;  Potter  v.  Mercer,  63  Cal.  667, 

674;  VoU  v.  HoUis,  60  Cal.  569,  574; 

Holland  v.  Green,  62    Cal.    67,    68; 

Castro  V.  Tewksbury,    69    Cal.    562, 

563,  11  Pac.  339;   Ely  v.  Tore,   71 

Cal.  130,  133,  11  Pac.  868;   Tivnen 

▼.  Monahan,  76  Cal.  131,  132,  18  Pac. 

144;  Giddings  v.  '76  L.   &  W.  Co., 

83  Cal.  96,  100.  23  Pac.  196;  Adams 

▼.  Helbing,  107  Cal.    298,    301,    40 

He.  422;  ClttnesB  v.  Bowen,  135  Cal. 
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660,  661,  67  Pac.  1048;  Kerr  v. 
O'Keefe,  138  Cal.  415,  420,  71  Pac. 
447;  Knowles  y.  Crocker  Estate  Co., 
149  Cal.  278,  282,  86  Pac.  715. 

Montana. — ^Forcible  entry  defined: 
Eakins  v.  Kemper,  21  Mont.  161,  53 
Piac.  311;  Kennody  v.  Dickie,  27 
Mont.  75,  69  Pac  673;  Spellman  v. 
Bhode,  33  Mont.  23,  81  Pac.  396. 

•  Nebraska. — ^Leach  v.  Sutphen,  11 
Neb.  527,  10  N.  W.  409;  Green  v. 
Morse,  57  Neb.  392,  73  Am.  St.  Bep. 
518,  77  N.  W.  925;  Uhl  v.  Pence, 
11  N«b.  319,  9  N.  W.  41;  Blaoo  v. 
Haller,  9  Neb.  149,  150,  1  N.  W.  978 ; 
Haller  v.  Blaco,  14  Neb.  198,  15  N. 
W.  348;  Post  v.  Bohner,  23  Neb. 
257,  36  N.  W.  508;  Pence  v.  Uhl, 
11  Neb.  321,  9  N.  W.  41;  McCormick 
V.  Biewe,  14  Neb.  510,  16  N.  W.  832 ; 
Malloy  V.  Malloy,  24  Neb.  768,  40 
N.  W.  285. 

TJtali. — ^Brooks  v.  Warren,  5  Utah, 
118,  13  Pac.  175;  Holladay  Coal  Co. 
V.  Kirker,  20  Utah,  192,  57  Pac.  882. 

Wyoming.— Jenkins  v.  Jeffrey,  3 
Wyo.  669,  29  Pac.  186. 


§§  2884-2886 
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§  2884.    Peaceable  Entry. 

An  entry  is  not  unlawful  which  was  made  peaceably  and  in  good 
faith.i 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
1159;  Powell  v.  Lane,  45  Cal.  677, 
678;  Shelby  v.  Houston,  38  Cal.  410, 


422;  Townsend    ▼.    Little,    45    Cal. 
673,  676. 


§  2885.    Forcible  Entry— Damages  Defined. 

In  cases  arising  in  the  justice  courts  a  question  has  often  arisen 
as  to  the  meaning  of  the  word  ''damages,"  as  used  in  the  section 
of  the  Code  of  Civil  Procedure  allowing  treble  damages  in  the 
discretion  of  the  court,*  in  cases  of  forcible  entry  or  forcible  or 
unlawful  detainer. 

The  word  ** damages"  is  to  be  construed  as  including  the  whole 
amount  sued  for — that  is  to  say,  not  merely  the  alleged  value  of 
the  use  and  occupation,  but  the  amount  to  be  adjudged.  The 
meaning  of  the  term  is  well  settled.  ''Damages  are  the  indemnity 
recoverable  by  a  person  who  has  sustained  an  injury;  ....  the 
Slim  claimed  as  such  indemnity  by  a  plaintiff  in  his  declaration ' ' ; 
and  the  term  includes  not  only  "compensatory,"  but  also  ** ex- 
emplary" or  "punitive"  or  "vindictive"  and  "double  or  treble, 
damages."*  At  common  law  '.'double  or  treble  damages"  were 
often  allowed  by  statute ;  *  and  especially  in  forcible  entries  or  de- 
tainers, "treble  damages  to  the  party  aggrieved."  There  can  be 
no  doubt,  therefore,  that  the  term  "damages"  includes  the  whole 
amount  to  be  adjudged ;  and  that  it  is  so  used  here  is  indicated  by 
the  peculiar  form  of  the  expression,  viz.,  "the  whole  amount  of 
damages  claimed,"  which  would  lack  force  if  compensatory  dam- 
ages only  were  intended.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  1174. 

«  Kerr's  Cyc.  C.  C.  P.,  sec.  112; 
Const.,  art.  6,  sec.  5;  Solomon  v. 
Reese,  34  Cal.  33;  Sanborn  v.  Contra 
Costa  Co.,  60  Cal.  427;  DashieU  v. 
Slingerland,  60  Cal.  653;  Shealor  ▼. 


Superior  Court,  70  CaL  665,  11  Pae. 
653,  and  other  cases. 

»  Bouvier'B  Law  Dictionary,  word 
"Damages";  Blackstone's  Commen- 
taries, 179. 

«  Hoban  ▼•  Byan,  130  Cal.  96,  G2 
Pac.  296. 


§  2886.    Forcible  Detainer  Defined. 

Every  person  is  guilty  of  a  forcible  detainer  who  by  force,  or  by 
menaces  and  threats  of  violence,  unlawfully  holds  and  keeps  posses- 
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sion  of  any  real  property,  whether  the  same  was  acquired  peaceably 
or  otherwise.^ 


1  See  (Cal.)  Kerr'a  Cyc.  C.  C.  P., 

sec  1160;     (Not.)    Cutting's  Comp. 

UwB,  Bee.  3823;  (Ariz.)  Bev.  Btats. 

1^01,  sec.  2670;  (N.  D.)  Bev.  Cod«8 

1^,  sec.  8406;   (Tex.)  Sayles'  Tex. 

Civ.  Stets.    1897,   art.   2521;     (Or.) 

B-  ft  C.  Codes,  sec.   7566;    (Wash.) 

^-  ft  B.  Codes,   see.   811;    (Idaho) 

^v.  Codes,  sec.  5092;  (Mont.)  Bev. 

Codes  im,  sec.  7270;  (S.  D.)  Comp. 


Laws  1910,  see.  44,  p.  542;  (Utah) 
Comp.  Laws  1907,  sec.  3574;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5350;  (Okl.) 
Comp.  Laws  1909,  sec.  6429;  (Neb.) 
Oobbey's  Ann.  Stats.,  sec.  1962; 
(Kan.)  Bassl^r's  Gen.  Stats.  1909, 
sec.  6528;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  1970;  (N.  M.)  Comp.  Laws 
1897,  sec.  3345. 


§2887.  Forcible  Detainer  Defined. 

Every  person  is  guilty  of  a  forcible  detainer  who,  in  the  night- 
time or  during  the  absence  of  the  occupant  of  any  lands,  unlaw- 
fally  enters  upon  real  property,  and  who,  after  demand  made 
for  the  surrender  thereof,  for  the  period  of  five  days,  refuses  to 
surrender  the  same  to  such  former  occupant.* 


1  See  Kerr's  Cyc.  C.    C.    P.,  sec. 

U60. 

Vortb  and  South  Dakota^— Yidger 
T.  Nolin,  10  N.  D.  353,  87  N.  W.  593; 
Noble  Twp.  V.  Assen,  8  N.  D.  77,  76 
N.  W.  990;  Brown  v.  Hazeltine,  9  S. 
D.  524,  70  N.  W.  648;   Dakota  Hot 


Springs  Co.  v.  Young,  9  S.  D.  577, 
70  N.  W.  842;  Torrey  v.  Berke,  11 
S.  D.  155,  76  N.  W.  302;  Murry 
V.  Burris,  6  Dak.  170,  42  N.  W.  25; 
N.  W.  Loan  ft  Banking  Co.  y.  Jona- 
sen,  12  8.  D.  618,  82  N.  W.  94. 


§  2888.   Occupant  of  Beal  Property  Defined. 

The  "occupant  of  real  property,"  within  the  meaning  of  the 
preceding  section,  is  one  who,  within  five  days  preceding  such  un- 
lawful entry,  was  in  the  peaceable  and  undisturbed  possession  of 
snchlands.^ 


1  See  Kerr's  Cyc  C.  C.  P.,  sec. 
•1160;  Laird  v.  Waterford,  50  Cal. 
315,  317;  Hammel  y.  Zobelein,  51 
CaL  532,  533;  Le  Bouz  v.  Mercer, 
53  CaL  667,  674;  VoU  ▼.  Hollis,  60 
CaL  569,  574;  Tivnen  y.  Monahan, 
76  Cal.  131,  133,  18  Pac.  144;  Bank 
of  California  ▼.  Taaife,  76  Cal.  626, 
687,  18  Pac.  781;  McCormick  v. 
Okaridaii,  77  CaL  253,  256,  19  Pao. 


419 ;  Giddings  y.  '76  L.  ft  W.  Co.,  83 
Cal.  96,  97,  100,  23  Pac.  196;  Adams 
y.  Helbing,  107  Cal.  298,  301,  40  Pac. 
422;  Amador  G.  Mine  Ltd.  y.  Ama- 
dor G.  Mine,  114  Cal.  346,  347,  46 
Pac.  80;  Lasserot  y.  Gamble  (CaL, 
Oct.  15,  1896),  46  Pac.  917,  919; 
Ivory  y.  Brown,  137  CaL  603,  605,  70 
Pac.  657;  Kerr  y.  O'Keefe,  138  Cal. 
415,  420,  71  Pac  447. 


g§  2889-2891  hillteb's  justices'  oodb.  1140 

§  2889.    Demand  for  Surrender. 

A  demand  for  the  surrender  of  possesnoo,  and  the  refusal  for  a 
period  of  five  days,  are  essential  to  constitute  constructire  forcible 
detainer.^ 

.,  B«e.  1160;  BTawl(7  t.  Biodou  I.  WoAb,  38  Cal, 


$  2890.    Q°Bstioi>  o'  ^tle  Does  not  Arise. 

The  question  of  title  does  not  arise  in  an  action  of  forcible  de- 
tainer. The  inquiry,  in  such  case,  is  confined  to  actual  peaceable 
possession  of  the  plaintiEf,  and  unlawful  and  forcible  ouster  by  the 
defendant,  the  object  of  the  law  being  to  prevent  disturbance  o£ 
the  public  peace  by  forcible  assertion  of  a  private  Tight.  Questions 
of  title  or  right  of  possession  cannot  arise ;  and  forcible  entry  upon 
the  actual  possession  of  the  plaintiff  being  proven,  he  would  be  en- 
titled to  restitution,  though  fee  simple  title  and  present  right  of 
possession  are  shown  to  be  in  the  defendant.* 

1  See  Kerr's  Cfe,  C.  C.  P.,  us.  600,  524;  Qiddingi  t.  '76  L.  *  W. 
1160;  MeCaulej  v.  Weller,    12    CaL      Co.,  S3  CaL  06,  100,  23  Pm.  196. 

§  2891.    Forcible  Entry— What  Qiiestions  m^  be  Investigated. 

In  cases  of  forcible  entry  and  detainer,  any  question  properly 
involved  can  be  inquired  into  in  the  justice's  court.* 

1  Eeir'i  Cyc.  C.  C.  P.,  iec,  838;  '■  Carnall-Hopkiiii  Co.,  103  C«l.  132, 

Santa   Barbar*   v.   Stearns,   51    Cal.  139.    l*t>.    ^*i.    "2.    3^^    P»e.    196; 

499,    501;    McAllister   v.    Tindal,    1  Baker  v.  Southern  Cal.  B.  Co.,  Ill 

Cal.   App.  238,  81   Pac.   1117;   Clark  Cal.  501,  505,  506,  507,  16  Pan.  604; 

T,  Minnis,  50  Cal.  509,  510;  City  of  Baker  t.  Southern  Cal.   B.  Co.,   '"" 

Santa  Cnw  t.  Santa  CruB  B.  Co.,  56  Ca'-   Blfl,    58    Pae.    1055;     Boyd 

Cal.    143,    147;    Sohroeder    t.    Wit-  Southern  Cal.  E.  Co.,  126  Cal.  571, 

tram,  66  Cal.  636,  638,  641,  6  Pae.  ^74,  58  Pac.  1(M6;   BaJMh  v.  Sansa- 

737j  -WilliamH  v.  Mecartney,  69  Cal.  !"<»  ^-  *  ^-  Co.,  131  Cal.  215,  217, 

556,  558,   11   Pac.   186;   Copertini  t.  ^3  Pac   346;   King  v.  Kutner-Oold- 

Oppermann,  76  Ca!.  181,  184,  185,  18  »tein  Co.,  135  Oal.  65,  68,  67  Pae.  lOj 

Pao.    256;    County   o(    Monterey    v.  Miller  t  Lui  t.  Kern  Co.  L.  Co.,  140 

Abbott,  77  Cal.  541,  542,  18  Pae.  113,  C»l-  132,  135,  73  Pae.  836;  McAlU 

20  Pae.  73;   Powell  v.  Sutro,  80  Cal.  ter   v.    Tindal    (CaL    App.,   June   3 

659,  660,  562,  22  Pac  308;  Arroyo  D,  1905),    81    Pae.    1117;    Dickinson 

A  W.  Co.  V.  Superior  Court,  02  Cal.  Maguire,   9    Cal.   46,   60;    Cnllen 

47,  61,  17  Am.  St.  Eep.  91,  28  Pae.  Langtidge,  17  Cal.  67,  69. 
54;  City  of  SanU  Barbara  v.  Eldred,  Nevada.— La  oh  man  v.  Baniett,  16 

05  Cal.  378,  380,  30  Pac.  562;  Hart  N«t.  1G4;  Ex  parte  Webb,  24  Not. 
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238;  Peacock  ▼.  Xieonard,  8  Nov.  84; 
Paul  T.  Armstrong,  1  Nev.  82; 
Stroza  V,  Winea,  24  Nev.  389;  Hop- 
per V.  HeyerSy  1  Nev.  433. 

Utah. — Criamon  v.  Tufts,  3  Utah, 
251,  2  Pae.  705;  People  v.  House,  4 
Utsh,  369,  10  Pac.  838;  Cereghino  t. 
I>iat  Court,  8  Utah,  455,  32 


Pac.  697;  Willard  City  ▼.  Woodland, 
7  Utah,  192,  26  Pac.  284;  Hyndman 
V.  Stowe,  9  Utah,  23,  33  Pac.  227; 
Pleasant  Grove  City  v.  Hoi  man,  18 
Utah,  338,  54  Pac.  1013;  O.  S.  L.  B. 
B.  Co.  V.  Dist.  Court,  30  UUh,  371, 
85  Pae.  360. 
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CHAPTER  LXXII. 

UNLAWFUL  DETAINER. 

I  28S2.  Unlawful  detainer  after  eipiration  of  term. 

§  2S93.  Unlawful   detainer  after   default   in   pajment  of  rent. 

i  2S94.  Unlawful  detainer  after  failure  to  perform  conditiong^ 

]  2S95.  Unlawful    detainer   as    between   tenant    and   lubtenauti 

S  2S96.  Unlawful   detainer — Demand    for   potseasion. 

§  2897.  Unlawful  detainer — Notice,  how  served. 

S  2898.  Unlawful  detainer — Necessary  parties. 

S  2899.  Where  defendant  becomes  subtenant  after  lerricfl  of  Dotiea. 

i  2900.  When  a  married  woman  a  tenant  oi  subtenant. 

9  2901.  Wbo   bound   bj   judgment. 

i  2902.  Rule  as  to   parties   in   nnlawfnl   detainer. 

i  2903.  Unlawful  detainer— Contenta  of  complaJnL 

{  2904.  Unlawful  detainer — Issuance  of  summons. 

{  2905.  Unlawful  detainer — Contenta  of  Bummous, 

§  2906.  Unlawful  detainer  or  order  for  arrest. 

I  2007.  Unlawful  detainei^-Default. 

{  2008.  Appearance  of  defendant. 

9  2909.  Forcible  entr/  and  forcible  detainer  are  distinct  offenses. 

!  2910.  Forcible   entry — Answer  general  denial. 

S  2911.  Issues  of  fact  tried  bj  jury. 

!  2912.  Possession  or  right  of  poEseBsion  to  be  shown  on  trial. 

!  2913.  When   possession  bj  defendant  is  a  bar. 

i  2914.  AmendiDg  complaint  at  trial  to  change  character  of  ofFense  permis- 

j  2015.  Judgment — What  to  contain. 

{  2916.  Damage  and  rent  due  to  be  assessed  and  trebled  in  the  discretion 

of  the  court. 

J  2917.  Stay  of  execution  where  lease  is  unexpired. 

i  2918.  Judgment  when  enforceable. 

E  2910.  Section  1174  to  be  strictly  eoDstrued. 

S  2920.  Appeal  on  unlawful  detainer  do  stay. 

(  2921.  Unlawful   detainer — Forfeiture  of  lease,  relief  against. 

i  2922.  Application  for  relief,  by  whom  made  and  condition  of  granting. 

{  2B23.  Summons  in  unlawful  detainer — Form. 

S  2924.  Docket  entry — Trial  in  unlawful  detainer — Form, 

!  2B25.  Notice   to   perform   covenants   of   lease — Form. 

i  2928.  Notice   terminating  tenancy — Form. 

I  2927.  Notice   to    pay   rent   or   surrender   possession — Form. 

i  2928.  Notice  of  surrender  of  lease  by  tenant — Form. 

S  292B.  Notice   to   change   terms   of  lease — Form. 

i  2930.  Affidavit  of  tender  of  payment  of  amount  due,  and  demand  to  bt 

restored  to  possession — Form, 
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i  2931.    Complaint— -Forcible  entry — ^Fomu 

I  2932.    Complaint — ^For  forcible  entry  and  forcible  detainer — ^Form. 

i  2933.  Complaint — ^Unlawfol  detainer — ^Holding  over  after  rent  dn^* 
Form. 

i  2934.    Complaint — Holding  over  after  expiration  of  term — ^Form. 

f  2935.  Complaint — ^For  forcible  detainer,  nnder  the  second  clause  of  sec- 
tion 1160  of  the  California  Code  of  Civil  Procedure — Form. 

§  2936.    Writ  of   restitution— Form. 

I  2937.    Nevada— Writ  of  restitution- Form. 

i  2938.  Washington — ^Writ  of  restitution  in  forcible  entry  and  detainer- 
Form. 

S  2939.    Oregon — Bestitution,  writ  of — ^Form. 

i  2940,    Oregon — Writ  of  restitution — Mining  claim — Form. 

§  2941.    Arizona — Appeal  bond — Forcible  entry  and  detainer — Form. 

i  2942.    Order  relieving  from  forfeiture  of  lease — Docket  order — ^Form. 

S  2943.    Notice  of  application  to  be  restored  to  premises — Form. 

I  2944.    Petition  for  relief  against  forfeiture  of  lease — ^Fornu 

I  2945.    Docket  entry  of  trial — ^Unlawful  detainer — ^Form. 

§  2892.   Unlawful  Detainer  After  Expiration  of  Term. 

A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty  of 
unlawful  detainer,  when  he  continues  in  possession,  in  person  or 
by  subtenant,  of  the  property,  or  any  part  thereof,  after  the  expi- 
ration of  the  term  for  which  it  is  let  to  him,  without  the  permission 
of  his  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be ;  but  in  case  of  a  tenancy  at  will  it  must  first  be  termin- 
ated by  notice,  as  prescribed  in  the  Civil  Code.^ 


1  Bee  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  see. 
1161;  (Nev.)  Cutting's  Comp.  Laws, 
»ee.  3824;  (Ariz.)  Bev.  Stats.  1901, 
Me.  2682;  (Or.)  B.  ft  C.  Codes,  see. 
7566;  (Wash.)  B.  &  B.  Codes,  see. 
S12;  (Idaho)  Bev.  Codes,  sec.  509^; 
(Mont.)  Rev.  Codes  1907,  sec.  7271; 
(S.  D.)  Comp.  Laws  1910,  sec.  44, 
p.  542;  (Utah)  Comp.  Laws  1907, 
8668.3575-3577;  (Wyo.)  Comp.  Btats. 
1910,  sec.  5350;  (Okl.)  Comp.  Laws 
1M9,  sec.  6429;  (Neb.)  Cobbey's 
Ann.  Stata.,  sec.  1962;  (Kan.)  Dass- 
let's  Oen.  dtats.  1909,  sec.  6528; 
(Colo.)  MUls'  Ann.  Stats.  1905,  sec. 
1973;  (N.  M.)  Comp.  Laws  1897, 
Me.  3345;  Opera  House  4b  A.  Assn. 
V.  Bert,  52  Cal.  471,  472;  Martin  v. 
SpUyalo,  56  Cal.  128,  129,  130;  New- 


man V.  Bird,  60  Cal.  372,  374;  Mar- 
tel  V.  Meehan,  63  Cal.  47,  49;  Smith 
V.  Hill,  63  Cal.  51,  52;  Kelly  v. 
Teague,  63  Cal.  68,  69;  Millich  v. 
Guttemich  (Cal.,  June  24,  1884),  4 
Pac.  411;  Ferine  v.  Teague,  66  Cal. 
446,  447,  6  Pac.  74;  Bernero  v.  Allen, 
68  Cal.  505,  506,  9  Pac.  429;  Mc- 
Donald V.  Hanlon,  71  Cal.  535,  536, 
12  Pac.  515;  McDonald  y.  Hanlon, 
79  Cal.  442,  21  Pac.  861;  Silva  v. 
Campbell,  84  Cal.  420,  422,  24  Pac. 
316;  Lee  Chuck  v.  Quan  Wo  Chong 
&  Co.,  91  Cal.  593,  597,  28  Pac.  45; 
Diggs  v.  PorteuB  (Cal.,  June  7,  1893), 
33  Pac.  447,  448;  McKissick  v. 
Ashby,  98  Cal.  422,  425,  33  Pac. 
729;  Shamp  ▼.  White,  106  Cal.  220, 
221,  39  Pac.  537;  Knowles  v.  Mur- 
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Cal.  107,  112,  40  Pac.  Ill; 
V.  Gamble  (Cal.,  Oct.  15, 
t  Pac.  917,  920;  Harloe  t. 
132  Cal.  133,  13S,  61  Pac. 
'  V.  Brown,  137  Cal.  603,  70 
;  Earl  Orchard  Co.  v.  Fava, 
76,  78,  70  Pac.  1073;  Nolan 
[,  138  Cal.  281,  S84,  71  Pac. 
littger  T.  Rose,  139  Cal.  656, 
73  Pac.  449;  Laorabere  v. 
L  Cal.  554,  556,  75  Pae.  185; 
T.  Hyde,  143  Cal.  553,  557, 
64;  Bubman  v.  NickelB  & 
ras.,  1  Cal.  App.  268,  289,  82 
86;  Craig  v.  Gray,  1  Cal. 
,  599,  82  Pae.  699;  Vatuone 
bio,  4  Cal.  App.  422,  424, 
174. 

ka. — HendrickaoD.  ▼,  Bee- 
leb.  61,  31  N.  W.  266;  Sta- 
.  Brodahl,  49  Neb.  703,  68 
024;  Warlier  v.  WUliamH, 
143,  T3  N.  W.  539;  Green 
,  57  Neb.  392,  73  Am.  St. 
,  77  N.  W.  B25;  Oomstock 
18  Neb.  470,  44  N.  W.  487; 
IB  T.  King,  60  Neb.  213, 
.  021. 
[too- — UcLennan  t.  Grant, 


S  Wash.  < 

Wash.     54;     Coleord 


Holland,  4 
liCddy,  4 
Wash.  791;  Hunt  v.  Steame,  5  Wask. 
167;  Dietz  r.  Wiaehill,  6  Wash.  109; 
Tyron  v.  Davis,  8  Wash.  106;  Ralph 
T.  Lomer,  3  Wash.  401;  Hall  &  P. 
F.  Co.  V.  Wilbur,  4  Wash.  644;  Col- 
linB  V.  Hall,  5  Wash,  357;  Colum- 
bia etc.  By.  Oo.  v.  Braillard,  5  Wash. 
492;  Clancy  t.  Keis,  3  Wash.  372; 
Seattle  Operating  Co.  t.  Cavanaugh, 
6  Wash.  326;  Shannon  v.  Qrind- 
BtaS,  11  Waah.  G36;  Heyer  r.  Beyer, 
43  Wash.  368;  Yesler'a  Estate  v. 
Ortb,  24  Wash.  483;  Carmaek  t. 
Dmm,  27  Waah.  382;  Uorris  t. 
Healy  Lumber  Co.,  33  Waak.  451; 
Bond  V.  Ch&pman,  34  Waah.  606; 
Tester  v.  King,  35  Waah.  138;  Tip- 
ton ▼.  Boberta,  48  Wash.  391. 

Idaho.— Hunter  t.  Portw,  10 
Idaho,  72,  77  Pae.  434. 

ntak.— Utah  Loan  and  Trust  Oo. 
T.  Garbutt,  8  UUh,  342,  23  Pac.  758; 
BufTntti  V.  Societe  .dss  Uinea,  10 
Utah,  386,  37  Pae.  691;  Utah  Op- 
tical Co.  V.  Keith,  18  TTtak,  4«4, 
56  Pac  155;  Holladay  Coal  Co.  t. 
Kirker,  20  Utah,  192,  57  Pae.  882. 


TTnlawfnl  Detainer  After  Def&nlt  in  Fa;meiit  of  Bent. 

ant  of  real  property,  for  a  term  leas  than  life,  is  gnilty  of 
il  detainer,  when  he  continues  in  possession,  in  person  or  by 
at,  without  the  permission  of  his  landlord,  or  the  successor 
i  of  his  landlord,  if  any  there  be,  after  default  in  the  pay- 
rent,  pursuant  to  the  lease  or  agreement  under  which  the 
;"  is  held,  and  three  days'  notice,  in  writing,  requiring  its 
t  stating  the  amount  which  is  due,  or  possession  of  the  prop- 
ill  have  been  served  upon  him  and  if  there  is  a  subtenant  in 
3Cupation  of  the  premises,  also  upon  such  subtenant.  Such 
lay  be  served  at  any  time  within  one  year  after  the  rent  be- 
ae.  In  all  cases  of  tenancy  upon  agricultural  lands,  where 
Qt  has  held  over  and  retained  possession  for  more  than  sixty 
er  the  expiration  of  the  term  without  any  demand  of  pos- 
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seasioii  or  notice  to  qtiit  by  the  landlord,  or  the  successor  in  estate 
of  his  landlord,  if  any  there  be,  and  shall  be  entitled  to  hold  under 
the  terms  of  the  lease  for  another  full  year,  and  shall  not  be  guilty 
of  an  unlawful  detainer  during  said  year,  and  such  holding  over 
for  the  period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year.^ 

1  See  Kerr's  C^c.  C.  C.  P.,  sec  1161. 

§  2891   Unlawful  Detainer  After  Failure  to  Perform  Conditions. 

A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty  of  un- 
lawful detainer,  when  he  continues  in  possession,  in  person  or  by  sub- 
tenant, after  a  neglect  or  failure  to  perform  other  conditions  or 
covenants  of  the  lease  or  agreement  under  which  the  property  is  held, 
including  any  covenant  not  to  assign  or  sublet,  than  the  one  for  the 
payment  of  rent,  and  three  days '  notice,  in  writing,  requiring  the 
performance  of  such  conditions  or  covenants,  or  the  possession  of 
the  property,  shall  have  been  served  upon  him,  and  if  there  is  a  sub- 
tenant in  actual  occupation  of  the  premises,  also,  upon  such  sub- 
tenant. Within  three  days  after  the  service  of  the  notice,  the 
tenant,  or  any  subtenant  in  actual  occupation  of  the  premises,  or 
any  mortgagee  of  the  term,  or  other  person  interested  in  its  con- 
tmuance,  may  perform  the  conditions  or  covenants  of  the  lease  or 
pay  the  stipulated  rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture ;  provided,  if  the  conditions  and  covenants  of 
the  lease,  violated  by  the  lessee,  cannot  afterward  be  performed, 
then  no  notice,  as  last  prescribed  herein,  need  be  given  to  said  lessee 
or  his  subtenant,  demanding  the  performance  of  the  violated  condi- 
tions or  covenant  of  the  lease. 

A  tenant  may  take  proceedings  similar  to  those  prescribed  to  ob- 
tain possession  of  the  premises  let  to  a  subtenant,  in  case  of  his  un- 
lawful detention  of  the  premises  underlet  to  him.^ 

i  See  Kerr's  Cye.  C.  G.  P.,  see.  1161. 

§  2895.   Unlawful  Detainer  as  Between  Tenant  and  Subtenant. 

Any  tenant  or  subtenant  assigning  or  subletting  or  conmiit- 
ting  waste  upon  the  demised  premises,  contrary  to  the  conditions  or 
eovenants  of  his  lease,  thereby  terminates  the  lease,  and  the  land- 
lord, or  his  successor  in  estate,  shall  upon  service  of  three  days' 


be  entitled 
under  the  pro- 


Cal.  422,  425,  33  Pae.  729;  Shamp  t. 
White,  108  Cal.  220,  221,  3»  P»c. 
537;  Knowlea  v.  Murphy,  107  CaL 
107,  112,  40  Pae,  111;  Lasserot  t. 
Oamble,  46  Pae.  917,  920;  Harloe  ▼. 
Lambie,  132  Cal.  133,  135,  64  Pse. 
88;  Itoij  t.  Brown,  137  Cal.  603,  70 
Pae.  657;  Eail  Orchard  Co.  v.  Fava, 
138  Cal.  76,  78,  70  Pae.  1073;  KoUa 
V.  Hentig,  138  Cal.  281,  2&4,  71 
Pae.  440;  Bchnittger  v.  Bom,  139 
Cal.  856,  658,  660,  73  Pae.  449; 
Lac ra bora  t.  Wise,  141  Cal.  554,  556, 
75  Pae.  1S5;  AmbrOHe  t.  Hyde,  145 
Cal.  555,  667,  79  Pae.  64;  Buhmui 
V.  Nickela  &  Brown  Bnw.,  82  Pas, 
85,  86. 
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DOtice  to  quit  upon  the  person  or  persons  in 
to  restitution  ol  possession  of  such  demised 
visions  of  this  chapter.^ 

1  See  KerrtCyc.  C.C.P.,sec.  1161; 
Opera  HouBe  &  A.  Asau.  v.  Bert,  52 
Cal.  471,  472;  Martin  v.  SpUyaJo,  68 
Cal.  128,  129,  130;  Newman  v.  Bird, 
60  CaL  372,  374;  Martel  v.  Meehan, 
63  Cal.  47,  49;  Smith  t.  Hill,  63 
Cal.  61,  62;  Kelly  v.  Teague,  63  CaL 
68,  69;  Millich  t.  Qutternich,  4  Pae. 
411;  Perine  v.  Teague,  66  Cal.  446, 
447,  e  Pae.  84;  Bemero  v.  Allen,  6S 
Cal.  505,  506,  9  Pae.  429;  McDonald  v. 
Hanlon,  71  CaL  535,  636,  12  Pae.  515; 
MeDonald  t.  Eanlon,  79  C^L  442,  21 
Pae.  861;  SUra  t.  Campbell,  S4  CaL 
420,  422,  24  Pae.  316;  Lee  Cbuck  t. 
Quan  Wo  Chong  &  Co.,  91  Cal.  593, 
397,  28  Pae.  45;  Diggs  t.  Porteui,  33 
Pae.  447,  448;  UeKiiiEic^  t.  Aabby,  98 


§  2896.    Unlawful  Detainer — Demand  for  PosseSBion. 

An  action  for  unlawful  detainer  cannot  be  sustained  against  a 
tenant  of  real  property  who  eontinuea  in  possession  after  forfeitare 
of  the  lease  for  a  breach  of  covenants  therein,  unless  demand  for 
possession  has  been  made.^ 

McKiuEek  r.  Ashby,  98  OaL  422,  425, 
33  Pae.  729;  Shamp  v.  White,  106  CaL 
220,  221,  39  Pae.  637;  Knowlea  *. 
Murphy,  107  Cal.  107,  118,  40  P*c 
111;  Lanerot  v.  Qamble  (OaL,  Oet. 
15,  1896),  46  Pae.  917,  920;  Har1o«  v. 
Lambie,  132  Cal.  133,  135,  84  Pae.  SS; 
Ivory  V.  Brown,  137  Cal.  603,  70  Pae 
657;  Earl  Orehard  Co.  t.  Fava,  13S 
Cal.  79,  78,  70  Pae.  1073;  Nolan  t. 
Hentig,  138  Cal.  281,  284,  71  Pae.  440; 
Sehoittger  v.  Boae,  139  Cal.  656,  S5S, 
660,  73  Pae.  449;  Lacrsbere  v.  Wise, 
141  CaL  554,  556,  75  Pae.  185;  Am- 
brose  y.  Hyde,  145  Cal.  555,  557,  79 
Pae,  64;  Buhman  v.  Nickels  k  Brown 
Bros.,  1  Cal.  App*  286,  289,  S2  Pae. 
85,  86;  Schnittger  v.  Boie,  139  CaL 
656,  662,  73  Fac.  449. 


1  See  Kerfa  Cye.  C.  C.  P.,  aee. 
1161;  Opera  Houae  &  A.  Asan.  v. 
Bert,  62  CaL  471,  472;  Martin  t. 
SpUvalo,  56  CaL  128,  129,  130;  New- 
man V.  Bird,  60  CaL  372,  374;  Martcl 
V.  Mechan,  63  Cal.  47,  49;  Smith  t. 
Hill,  63  CaL  51,  52;  Kelly  t.  Teague, 
63  Cal.  68,  69;  Millieh  t.  Gutteraieh 
CCal.,  June  24,  1884),  4  Pee.  411; 
Perine  v.  Teague,  66  CaL  446,  447,  6 
Pae.  84;  Bemero  t.  Allen,  68  CaL  506, 
506,  9  Pae.  429;  McDonald  t.  Han- 
Ion,  71  CaL  536,  636,  12  Pae.  515; 
McDonald  v.  Eanlon,  79  Cal.  442,  21 
Pae.  861;  Silva  t.  Campbell,  84  Cal. 
420,  422,  24  Pae.  316;  Lee  Chuck  v. 
Quan  Wo  Chong  t  Co.,  91  CaL  593, 
597,  28  Pae.  45;  DifjRs  r.  Porteua 
(Cal.,  June  7,  1893),  33  Pae.  447, 448; 
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§§  2897, 2898 


§  2897.    Unlawful  Detainer— Notice,  How  Served. 
The  notices  required  may  be  served,  either, 

1.  By  delivering  a  copy  to  the  tenant  personally ;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from  his  usual 
place  of  business,  by  leaving  a  copy  with  some  person  of  suitable 
age  and  discretion  at  either  place,  and  sending  a  copy  through  the 
mail  addressed  to  the  tenant  at  his  place  of  residence ; 

3.  If  such  place  of  residence  and  business  cannot  be  ascertained,  or 
a  person  of  suitable  age  or  discretion  there  cannot  be  found,  then  by 
affixing  a  copy  in  a  conspicuous  place  on  the  property,  and  also 
delivering  a  copy  to  a  person  there  residing,  if  such  person  can  be 
found ;  and  also  sending  a  copy  through  the  mail  addressed  to  the 
tenant  at  the  place  where  the  property  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.^ 


»  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1162;  (Nev.)  Cutting's  Comp.  Laws, 
••c  3825;  (N.  D.)  Rev.  Codes  1905, 
see.  8407;  (Tex.)  Sayles*  Tex.  Civ. 
Stots.  1897,  art.  2523;  (Or.)  B.  & 
C.  Codes,  sec.  7577;  (Wash.)  B.  ft  B. 
Codes,  sec.  814;  (Idaho)  Bev.  Codes, 
■ee.  5094;  (Mont.)  Bev.  Codes  1907, 
•ee.  7272;  (Utah)  Comp.  Laws  1907, 
■ec.  3578;  (Wyo.)  Comp.  Stats.  1910, 
■ec  5351;  (Neb.)  Oobbey's  Ann. 
Stats.,  sec.  1965;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6531;  (Colo.) 
Hills'  Ann.  Stats.  1905,  sees.  1975- 
1977;  (N.  M.)  Comp.  Laws  1897,  sec. 
3347;  Martin  v.  Splivalo,  56  Cal.  128, 
129;  Smith  v.  HiU,  63  Cal.  51,  52; 
Perise  r.  Teague,  66  Cal.  446,  447; 
«  Pac.  84;  Joy  v.  McKay,  70  Cal. 
445,  446,  11  Pac.  763 ;  Diggs  v.  Por- 


teas  (Cal.,  June  7,  1893),  33  Pac. 
447,  448;  Macdonough  v.  Starbird, 
105  Cal.  15,  19,  38  Pac.  510;  Las- 
serot  V.  Gamble  (Cal.,  Oct.  15,  1896), 
46  Pac.  917,  920;  Todhunter  v.  Arm- 
strong (Cal.,  May  31,  1898),  53  Pac. 
446,  448;  Kuhn  v.  Smith,  125  Cal. 
615,  617,  58  Pbc.  204;  Southern  Pac. 
B.  Co.  V.  Superior  Court,  63  Cal.  607, 
611. 

Idaho.— Hunter  v.  Porter,  10  Ida- 
ho,  72,  77  Pac.  434. 

Nebraska.— Moore  v.  Parker,  59 
Neb.  29,  80  N.  W.  43;  Biewc  v. 
McCormick,  11  Neb.  264,  9  N.  W. 
88;  Hitchcock  v.  McKinster,  21  Neb. 
153,  31  N.  W.  507;  Cummings  v. 
Winters,  19  Neb.  719,  28  N.  W.  302 ; 
Hawley  v.  Bobinson,  14  Neb.  437, 
16  N.  W.  438. 


§  2896.    Unlawful  Detainer — ^Necessary  Parties. 

No  person  other  than  the  tenant  of  the  premises  and  subtenant, 
if  there  be  one,  in  the  actual  occupation  of  the  premises  when  the 
complaint  is  filed,  need  be  made  parties  defendant  in  the  proceed- 
ing, nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited 
for  the  nonjoinder  of  any  person  who  might  have  been  made  a 
party  defendant,  but  when  it  appears  that  any  of  the  parties  served 


§g  2899-2902  hillteb's  justices'  codb.  1148 

with  the  process,  or  appearing  in  the  proceeding,  are  guilty  of  the 
offense  charged,  judgment  must  be  rendered  against  him.' 
1  See  (Cal.)  Kerr's  Cye.  C.  C.  P.,  Bee.  3579;  (Okl.)  Comp.  Laws  1B09,  sec. 
164;  (Nev.)  Catting'a  Comp.  Laws,  6432;  (Neb.)  Cobbey'B  Ann.  Stats., 
ec.  3S32;  (Ariz.)  Rev.  SUts.  1901,  ine.  1963;  (Kan.)  Daesler's  Gen. 
lee.  2671;  (N.  D.)  Eev.  Codes  1905,  Btats.  1909,  see.  6528;  (Colo.)  Mills' 
lee.  S108;  (WB»h.)  B.  A  B.  Codes,  Add.  Stata.  1905,  sec.  1779;  (N.  M.) 
(Idalio)  B«T.  Codes,  BM.  Comp.  Laws  1897,  see.  3346.  See, 
5098;  (UoDt.)  Ber.  Codes  1907,  see.  also.  Estate  of  Slade,  122  Cal.  434, 
7274;  (Utah)  Coup.  Laws  1907,  sec.       436,   437,    65   Pac.    15S. 

§  2899.  Wliere  Defendant  B«comM  Buhtenant  After  Serrice  <tf 
Notice. 
In  case  a  defendant  has  become  a  subtenant  of  the  premises  in 
controversy,  after  the  service  of  the  notice  provided  for  upon  the 
tenant  of  the  premises,  the  fact  that  such  notice  was  not  served  on 
each  subtenant  constitute  no  defense  to  the  action.' 

:.  1164.     Se^  also,  EsUte  of  Slade,  122  Cat 

§  2900.    When  a  Married  Woman  a  Tenant  or  Bnbtenaut. 

In  case  a  married  woman  be  a  tenant  or  a  subtenant,  her  cover- 
ture shall  constitute  no  defense ;  but  in  case  her  husband  be  not 
joined,  or  unless  sbe  be  doing  business  as  a  sole  trader,  aa  execu- 
tion issued  upon  a  personal  judgment  against  her  can  only  be  en- 
forced against  property  on  the  premises  at  the  oommeDcement  of 
the  action.^ 

1  See  Kerr's  Cyc.  C.  C,  P.,  see.  1164. 

§  2901.   Who  Bound  by  Judgment. 

All  persons  who  enter  the  premises  under  the  tenant,  after  the 
commencement  of  the  suit,  are  bound  by  the  judgment,  the  same  as 
if  be  or  they  had  been  made  a  party  to  the  action.' 

1  See  Kerr's  Cye.  C.  C.  P.,  mc.  1164.  See^  alM,  Estate  of  Slade,  12S  Cal. 
434,  436,  437,  55  Pac.  1S8. 

§  2902.    Bole  as  to  Parties  in  Unlawftd  Detainer. 

The  general  roles  relating  to  parties  to  civil  actions  are  applicable 
to  the  actions  of  forcible  entry  and  forcible  and  unlawful  detainer, 
except  where  specially  restricted.^ 

1  Kerr's  Cjc.  a  a  P.,  sec  1165. 
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§  2903.  Unlawfxd  Detainer— Contents  of  Oomplaint. 

The  plaintiff,  in  his  complaint,  which  shaU  be  verified,  must  set 
forth  the  facts  on  which  he  seeks  to  recover,  and  describe  the  prem- 
ises with  reasonable  certainly,  and  may  set  forth  therein  any 
circomstances  of  fraud,  force,  or  violence  which  may  have  accom- 
panied the  alleged  forcible  entry  or  forcible  or  unlawful  de- 
tainer, and  claim  damages  therefor.  In  case  the  unlawful  detainer 
charged  is  after  default  in  the  payment  of  rent,  the  complaint  must 
state  the  amount  of  such  rent.^ 


1  See  Kerr's  Oyc.  C.   G.  P.,  see. 
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Montana. — Complaint,  justice  to 
fix  day  for  appearance:  Eakins  ▼. 
Kemper,  21  Mont.  164,  53  Pac.  312. 


f  2904.  Unlawful  Detainer— Issnance  of  Summons. 
Upon  filing  the  complaint,  a  summons  must  be  issued  thereon.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
see.  1166;  (Nev.)  Cutting's  Comp. 
LtwB,  see.  3828;  (Ariz.)  Bey.  Stats. 
1901,  sec.  2673;  (Tex.)  Sayles*  Tex. 
SUts.  1897,  sec.  2352;  (Wash.)  B. 
ft  B.  Codes,  sec.  817;  (Idaho)  BeT. 
Codes,  see.  5100;  (Mont.)  Bev.  Codes 
1907,  sec  7276;  (S.  D.)  Comp.  Laws 
1910,  sec  47,  p.  543;  (Utah)  Comp. 
Lews  1907,  see.  3580;  (Wyo.)  Comp. 
SUts.  1910,  see.  5353;  (Okl.)  Comp. 


Laws  1909,  sec.  6433;  (Neb.)  Cob- 
bey's  Ann.  8tat8.,  sec.  1966;  (Colo.) 
Mills'  Ann.  Stats.  1905,  see.  1979; 
(N.  M.)  Comp.  Laws  1897,  sec.  3348; 
Title  ft  D.  Best.  Co.  v.  Kerrigan,  150 
Cal.  289,  325,  88  Pac.  356,  8  L.  B. 
A.,  N.  S.,  692;  Qnigley  ▼.  Ellenwood, 
1  Cal.  App.  626,  627,  82  Pae.  974. 

Utah. — ^Barnes  t.  Coz,  12  Utah, 
47,  41  Pac.  557;  HoUaday  Coal  Co. 
T.  Kirker,  20  Utah,  192,  57  Pac.  882. 


§  2906.   Unlawful  Detainer — Contents  of  Summons. 

The  sonunons  must  require  the  defendant  to  appear  and  answer 
within  three  days  after  the  serviee  of  the  summons  upon  him,  and 
mnst  notify  him  that  if  he  fails  to  so  appear  and  answer,  the  plain- 
tiff will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
pbunt  In  all  other  respects  the  summons,  or  any  alias  summons 
in  such  proceedings,  must  be  issued  and  served  and  returned  in  the 
same  manner  as  summons  in  a  civil  action.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,      (Mont.)  Bot.  Codes  1907,  see.  7277; 


•ec.  1167;  (Sev.)  Catting's  Comp. 
Ltwi,  sec.  3855;  (Ariz.)  Bev.  Stats. 
1901,  see.  2673;  (Tex.)  Sayles'  Tex. 
CW.  Stats.  1897,  arts.  2523-2525; 
(Or.)  B.  ft  C.  Codes,  sec.  7575; 
(Wtih.)   B.  ft  B.   Codes,  see.   818; 


(Wyo.)  Comp.  Stats.  1910,  sec.  5352; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
1966;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  1980;  (N.  M.)  Comp.  LawB 
1897,  sec.  3350.  See,  also,  Hemr 
street  y.  Wassom,  49  Cal.  273. 
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§  2906.    Unlawful  Detainer  or  Order  tor  Arrest. 

If  the  complaint  presented  establisbea,  to  the  satisfaction  of  the 
justice,  fraud,  force,  or  violence,  in  the  entry  or  detainer,  and  that 
the  possession  held  is  unlawful,  he  may  make  an  order  for  the  arrest 
of  the  defendant.* 

1  Sbb  (Oftl.)  Kerr'B  Cjc.  C.  C.  P.,  Codes,  sec.  5101,  See,  sbo,  Estati 
sec.  llGSi  (Nev.)  Cutting's  Comp.  of  Croghan,  93  Cal.  370,  371,  28  P«. 
Laws,  sees.  3829,  3S30;  (Idaho)  Ber.       570. 

§  2907.    Unlawful  Detainer— Default. 

If,  at  the  time  appointed,  the  defendant  do  not  appear  and  de- 
fend, the  court  must  enter  his  default  and  render  judgment  in 
favor  of  the  plaintiff  as  prayed  for  in  the  complaint.' 

I  See  (Cal.)  Kerr'a  Cyc.  C.  C.  P.,  Codes  1907,  see.  7278;  (S.  D.)  Comp. 
sec.  1169;  (Nev.)  Cutting's  Co«p.  Laws  1910,  sec.  53,  p.  543;  (Wvo.) 
Laws,  sec.  3834;  (.^m.)  Bev.  Stats.  Comp.  Stats.  1910,  see.  5353;  <0k1.) 
1901,  sec.  2688;  (Tex.)  Sayles'  Tex.  Comp.  Laws  1B09,  sec.  8137;  (Neb.) 
CiT.  Stats.  1897,  see.  2539;  (Or.)  Cobbey's  Ann.  Stats.,  ■««.  1966; 
B.  &  C.  Codes,  sec.  7578;  (Wash.)  (Kan.)  Daasler's  Gen.  Stata.  1909, 
B.  A  B.  Codes,  see.  822;  (Idaho)  sec.  6534;  Quiglej  t.  Ellenwood,  1 
Bbt.  Codes,  sec.  5102j  (Mont.)  Bev.      Cal.  App.  626,  628,  82  Pac.  9T4. 

§  2908.    Appearance  of  Defendant. 

On  or  before  the  day  fixed  for  his  appearance,  the  defendant  may 
appear  and  answer  or  demur.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  1910,  »ec.  48,  p.  543;  (Wyo.)  Comp. 
Me.  1170;  (Nev.)  Cutting's  Comp.  Stats.  1910,  see.  G354;  (Okl.)  Comp. 
Laws,  see.  3634;  (Wash.)  B.  ft  B.  Laws  1909,  sec.  6435;  (Neb.)  Cob- 
Codes,  sec.  823;  (Uont.)  Bev.  Codes  bey's  Ann.  Stats.,  see.  1970;  (N.  ]£.) 
1907,  see.  7279;  (S.  D.)  Comp.  Laws      Comp.  Laws  1897,  see.  3350. 

§  2909.  Forcible  Zntiy  and  Forcible  Detainer  are  Distinct 
Offenses. 

Forcible  entry  and  forcible  detainer  are  distinct  offenses,  and 
separate  causes  of  action,  and  ought,  therefore,  to  be  separately 
stated.  If  not  so  stated,  the  complaint  is  bad  on  demurrer,  but  if 
not  demurred  to,  the  objection  is  waived.^ 

1  See  Kerr's  Cye.  C.  C.  P.,  sec.  1166;  Valencia  v.  Conch,  32  CaL  339,  343, 
91  Am.  Dee.  589. 

§  2910.    Forcible  Entry — Answer  General  Denial. 

In  an  action  of  forcible  entry  and  detainer  brought  before  a  jus- 
tice of  the  peace,  the  answer  which  denies  generally  tbc  allegations 
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of  the  complaint  is  snfficienti  as  strict  rules  of  pleadings  do  not 
apply  in  such  courts.^ 

»  See  Kerr's  Cyc  C.  C.  P.,  sec.  1170.  519,  580;  Mintum  y.  Burr,  20  CH  48; 
See,  also,  Henderson  t.  Allen,  23  Cal.      SuUiyan  y.  Gary,  17  CaL  90. 

§  2911.    Issues  of  Fact  Tried  by  Jury. 

Whenever  an  issue  of  fact  is  presented  by  the  pleadings,  it  must 
be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other  cases. 
The  jury  is  formed  in  the  same  manner  as  other  trial  juries  in  the 
court  in  which  the  action  is  pending.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
•C€.  1171;    (Nev.)    Cutting's   Copip. 
Laws,  see.  3S33;  (Ariz.)  Bev.  Stats. 
1901,  sees.  267&-2681;  (Tex.)  Sayles' 
Tex.  Civ.   State.    1897,   arts.    2526- 
2528;  (Or.)  B.  &  C.  Codes,  sec.  7574 
(Wash.)   B.   A   B.   Codes,  sec.   824 
(Idaho)     Bev.     Codes,     sec.     5103 
(Mont)  Bey.  Codes  1907,  sec  7280 


(Utah)  Comp.  Laws  1907,  sec.  3581 
(Wyo.)  Comp.  StaU.  1910,  sec.  5357 
(Okl.)  Comp.  Laws  1909,  sec.  6438 
(Neb.)  Cobbey's  Ann.  Stats.,  sec 
1971;  (Kan.)  Dassler's  Gen.  Stats 
1909,  see.  6537;  (Colo.)  Mills'  Ann 
Stats.  1905,  sec.  1981. 

Nebraska. — ^Wilson  v.  Young,    15 
Nsb.  628,  19  N.  W.  487. 


§  2912.  Possession  or  Bight  of  Possession  to  be  Shown  on  Trial 
On  the  trial  of  any  proceeding  for  any  forcible  entry  or  forcible 
detainer,  the  plaintiff  shall  only  be  required  to  show,  in  addition  to 
the  forcible  entry  or  forcible  detainer  complained  of,  that  he  was 
peaceably  in  the  actual  possession  at  the  time  of  the  forcible  entry, 
or  was  entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1172;  (Nev.)  Cutting's  Comp. 
Laws,  see.  3831;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2674;  (Tex.)  Sayles'  Tex. 
Civ.  Stets.  1897,  art.  2524;  (Or.) 
B.  t  C.  Codes,  sec.  7576;  (Wash.) 
B.  ft  B.  Codes,  sec.  825;  (Idaho) 
Bev.  Codes,  sec.  5104;  (Mont.)  Bev. 
Codes  1907,  see.  7281;  (Utah)  Comp. 
Laws  1907,  sec.  3582;  (Wyo.)  Comp. 
Stats.  1910,  see.  5356;  (Neb.)  Cob- 
bey's Ann.  Stats.,  sec.  1966;  (N.  M.) 
Comp.  Laws  1897,  sec.  3353;  Voll  v. 
Hollis,  60  Cal.  569,  573,  574;  Murphy 
V.  Snyder,  67  Oal.  451,  452,  8  Pac.  2 ; 
Castro  T.  Tewksbury,  69  Cal.  562,  563, 


11  Pac.  339;  McCormick  v.  Sheridan, 
77  Cal.  253,  256,  19  Pac.  419;  Adams 
V.  Helbing,  107  Cal.  298,  302,  40  Pac. 
422;  Amador  G.  Mine  Ltd.  v.  Ama- 
dor G.  Mine,  114  Cal.  346,  348,  349, 
46  Pac.  80;  Knowles  v.  Crocker  Es- 
tate Co.,  125  Cal.  264,  265,  57  Pac. 
998;  Kerr  v.  O'Keefe,  138  Cal.  415, 
421,  71  Pac.  447;  Knowles  v.  Crocker 
Estate  Co.  (Cal.,  May  31,  1906),  86 
Pac.  715. 

Utah. — Brooks  v.  Warren,  5  TTtah, 
118,  12  Pac.  659;  Hyndman  v.  Stowe, 
9  Utah,  23,  33  Pac.  227;  Wilson  v. 
Triumph  M.  Co.,  19  Utah,  66,  56  Pac. 
300;   HoUaday  Coal  Co.  t.  Kirkex', 
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20  Utah,  192,  57  Pa«.  882;  Broolu  tl*  Openting  Co.  T.  Cftrftnan^,  ft 

T.  Warren,  5  Utah,  118,  13  P»e.  175.  W«sJi.  325j  Teater  t.  Kinj, S5  Wsah. 

W*rtiln«tolL— CollinB    T.    HftU,    Q  ^38;     Stahl    Brewing    and    Malting 

Waah.    3M;    Hall  ft  P.  P.  Co.    t.  ^-  t.  Van  Baren.  45  Wart.   151; 

Wilbur,    4    Wash.    644;     Clancy     r.  Harris  t.  HalverBon,  23  Waah.  779; 

WUIia.ma,   5    Wash.    492;    Oancy   v.  Owena   t.    Stanton,    25    Wa»h.    112; 

Beia,  5  Wash.  371;  Gilmore  t.  H.  W.  Roberta   t.    Center,    25   Wart.    435; 

Baker  Co.,   12  Waah.  488,  473,  474j  McMillan  t.  Walker,  43  Wash.  342; 

Bdlinglrain     Bay    aM.     By.     Co.    r.  McLennan   t.   Grant,   8   Waah.   603; 

Strand,   1   Wart.    133;    Gore   v.   Al-  Shannon  t.  Grindslaff,  II  Waah.  530; 

tlee,   33   Wash.     335;     Sehreinw    ▼.  Chambere  v.  Hoover,  3  Wash.  Ter.  107; 

Stanton,   26    Waah.   383;     May«r   v.  Roderick   v.   Swanson,   6   Wash.    222, 

Beyer,     43     Wart.     368;     UeOrew  224;  Meeker  i.  Gardella,  1  Waah.  139. 
T.     Lamb,     31     Wash.     485;     Seat- 


§  2913.    When  Possession  by  Defendant  is  a  Bar. 

The  defendant  may  show  in  his  defense,  that  he  or  his  anceston 
or  those  whose  interest  in  such  premises  he  claims,  have  been  in  the 
quiet  possession  thereof  for  the  space  of  one  whole  year  together 
next  before  the  commencement  of  the  proceedings,  and  that  his  in- 
terest therein  is  not  then  ended  or  determined;  and  such  showing 
is  a  bar  to  the  proceedings.^ 

1  See  Eerr'a  Cye.  C.  C.  P.,  lee.  117S, 

§  2914  Amending  Complaint  at  Trial  to  Ohange  Cliaracter  of 
Offense  Permissible. 
When,  upon  the  trial  of  any  proceeding,  it  appears  from  the  evi- 
dence that  the  defendant  has  been  guilty  of  either  a  forcible  entry 
or  a  forcible  or  unlawful  detainer,  and  other  than  the  oflEense 
charged  in  the  complaint,  the  justice  must  order  that  such  com- 
plaint be  forthwith  amended  to  conform  to  such  proofs;  such 
amendment  must  be  made  without  any  imposition  of  terms.  No 
continuance  shall  be  permitted  upon  account  of  such  amendment 
unless  the  defendant,  by  afSdavit  filed,  shows  to  the  satisfaction  of 
the  court  good  cause  therefor.* 

1  B«e  (Cal.)   Kerr's  Cj«.  C.  C.  P.,  sec  72S2;  (Utah)  Compi  Lawa  1907, 

HC.    1173;   (Nev.)  Cntting's    Comp.  see.  3583.    Sea,  also,  Jack  v.  Sina- 

Lawa,  mbe.  3828;   (Wash.)   B.  &  B.  heimer,  125  Cal.  S63,  685,  68  Pac 

Codes,  Me.  828;  (Idaho)  Bev.  Codes,  130. 
SM.  5105;  (Mont.)  Bev.  Colea  1907, 
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§  2916.   Judgment— What  to  OontaixL 

If,  upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  case  be  tried 
without  a  jury,  the  finding  of  the  court  be  in  favor  of  the  plaintiff 
and  against  the  defendant,  judgment  shall  be  entered  for  the  res- 
titution of  the  premises;  and  if  the  proceedings  be  for  an  unlawful 
detainer  after  neglect,  or  failure  to  perform  the  conditions  or  cove- 
nants of  the  lease  or  agreement  under  which  the  property  is  held, 
or  after  default  in  the  payment  of  rent,  the  judgment  shall  also 
declare  the  forfeiture  of  such  lease  or  agreement.* 


I  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1174;  (Nev.)  Cutting's  Comp. 
Laws,  see.  3833;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2687;  (Tex.)  Sayles'  T«x. 
CiT.  Stats.  1897,  art.  2538;  (Or.) 
B.  ft  C.  Codes,  sec.  7574;  (Wash.) 
B.  ft  B.  Codes,  sec.  827;  (Idaho) 
BeT.  Codes,  sec.  5106;  (Mont.)  Bev. 
Codes  1907,  sec.  7283;  (Utah)  Comp. 
Laws  1907,  sec.  3584;  (Wyo.)  Comp. 
SUts.  1910,  see.  5356;  (Okl.)  Comp. 
Law»  1909,  sec.  6437;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1970;  (Colo.) 
MUIs'  Ann.  Stats.  1905,  sec.  1995; 
(N.  H.)  Comp.  Laws  1897,  sees. 
335^-3360;  Iburg  t.  Htch,  57  CaL 
189,  191,  192;  Ballerino  v.  Bigelow, 
90  Cal.  500,  501,  27  Pac.  372;  Leo 
Chnck  T.  Quan  Wo  Chong  &  Co.,  91 
Cal  593,  598,  28  Pac.  45;  Diggs 
▼.  Porteus  (Cal.,  June  7,  1893), 
33  Pac.   447,    449;    Jack    ▼.    Sins- 


heimer,  125  Cal.  563,  566,  58  Pac. 
130;  Nolan  ▼.  Hentig,  138  Cal.  281, 
283,  71  Pac.  440;  Bateman  y.  Su- 
perior Court,  139  Cal.  140,  142,  143, 
72  Pac.  922;  Ben  Lomond  Wine  Co.  v. 
Sladky,  141  Cal.  619,  623,  75  Pac. 
332;  Buhman  v.  Nickels,  1  Cal.  App. 
266,  270,  82  Pac.  85,  87;  Owen  t. 
Herzikoff,  2  Cal.  App.  622,  623,  84 
Pac.  274. 

Idaho. — ^Hunter  v.  Porter,  10  Ida- 
ho, 72,  77  Pac.  434. 

Nebraska. — ^Ann.  Stats.,  sec.  1972; 
Dale  Y.  Doddridge,  9  Neb.  145,  1 
N.  W.  999;  Lovke  v.  Skow,  3  N«b. 
(Unof.)  176,  91  N.  W.  572;  Pollock 
V.  Whipple,  33  Neb.  752,  51  N.  W. 
130;  Hendrickson  y.  Beeson,  21  Neb. 
64,  31  N.  W.  266;  Montgomery  y. 
Willis,  45  Neb. '434,  63  N.  W.  794; 
Bradley  y.  61ater,  50  Neb.  682,  70 
N.  W.  258. 


§  2916.   Damage  and  Rent  Due  to  be  Assessed  and  Trebled  in  the 
Discretion  of  the  Court. 

The  jury  or  the  court,  if  the  proceeding  be  tried  without  a  jurj-, 
shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any 
forcible  entry,  or  by  any  forcible  or  unlawful  detainer,  alleged  in 
the  complaint  and  proved  on  the  trial,  and  find  the  amount  of  any 
rent  due,  if  the  alleged  unlawful  detainer  be  after  default  in  the 
payment  of  the  rent.  Judgment  against  the  defendant  guilty  of 
the  forcible  entry,  or  forcible  or  unlawful  detainer  may  be  entered 
73 
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in  the  discretion  of  the  court  either  for  the  amount  of  the  damages 
and  rent  found  due,  or  for  three  times  the  amount  so  found.* 


1  See  (Cal.)  Kerr'e  Cyc,  C,  C,  P., 
■ec.  11T4;  (Nbv.)  Cutting'a  Comp. 
LawB,  tee.  3833;  (Ariz.)  Bev.  Codefl 
l&OS,  lee.  2S82;  (Tei.)  Saylea'  Tex. 
CIt.  StatB,  1897,  art,  2532;  (Or.) 
B.  ft  C,  Codes,  BBC.  7574;  (Wash.) 
R.  k  B.  Codes,  eec.  827;  (Idaho)  Hev. 
Codes,  sec,  5106;  (Mont.)  Ber.  Codea 
1S07,  «ec.  7283;  (Utah)  Comp.  Laws, 


1907,  see.  3584;  (Wyo.)  Comp.  Stafi. 
1910,  Bees.  535fl,  5358;  (Okl.)  Comp. 
Laws  1909,  sm.  6437;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1972;  (Esd.) 
Dassler's  Oen.  SUts.  1909,  sec.  6538; 
(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
1984;    (N.   U.)    Comp.   Laws    ISST, 


§  2917.    Stay  of  EzecQtlon  Where  Lease  is  Unexpired. 

When  the  proceeding  is  fo'r  an  unlawful  detainer  after  default 
in  the  payment  of  rent,  and  the  lease  or  agreement  under  which 
the  rent  is  payable  has  not  by  its  terms  expired,  execution  upon  the 
judgment  shall  not  be  issued  until  the  expiration  of  five  days  after 
the  entry  of  the  judgment,  within  which  time  the  tenant,  or  any 
subtenant,  or  any  mortgagee  of  the  term,  or  any  other  party  in- 
terested in  its  continuance,  may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for  the  un- 
lawful detainer,  and  the  coats  of  the  proceedings,  and  thereupon 
the  judgment  shall  be  satisfied  and  the  tenant  be  restored  to  his 
estate.* 

1  Sas  Kerr's  Cyc.  C.  C.  P.,  sec  117«. 


§  2918.    Judgment,  When  Enforceable. 

If  payment  as  above  provided  be  not  made  within  the  0ve 
days,  the  judgment  may  be  enforced  for  its  full  amount,  and  for 
the  possession  of  the  premises.  In  all  other  cases  the  judgment 
may  be  enforced  immediately.^ 


1  See  KBrr'BCje.C.C.P.,sec.I174; 
Iburg  T.  Fitch,  57  Cal.  189,  191,  192; 
Ballerino  t.  Bigelow,  90  Cal.  500,  501, 
27  Pac.  372;  Lee  Chuck  v.  Qvian  Wo 
Chong  ft  Co.,  91  Cal.  593,  598,  28  Pac 
45;  Diggs  t.  Porteus  (Cal.,  June  7, 
1893),  33  Pac  447,  449;  Jack  t. 
BinBheimer,  125  Cal.  563,  566,  58  Pae. 
130   (construed  with  Civ.  Code,  sees. 


3335,  3344,  S345);  Nolan  t.  Bentig, 
138  Cai  281,  283,  71  Pac.  440; 
Bateman  v.  Superior  Court,  139  CaL 
140,  142,  143,  72  Pac  922;  Ben 
Lomond  Wine  Co,  i.  Sladky,  141  Cal. 
619,  623,  7S  Pac.  S32;  Buhman  v. 
Nickels  (Cal.  App.,  July  6,  1B05),  82 
Pac  65,  87. 
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§§  2919-2922 


§  2919.  Section  1174  to  be  Strictly  Oonstrued. 

Section  1174,  Code  of  Civil  Procedure,  is  highly  penal  in  its  char- 
acter, and  a  landlord  seeking  to  avail  himself  of  its  harsh  terms 
must  bring  himself  strictly  within  its  provisions.* 

1  Sm  Kerr's  Cye.  C.  G.  P.,  see.  1174.  See,  also,  Iburg  ▼.  Pitch,  57  Cal.  189, 
192. 


§  2920.  Appeal  on  Unlawful  Detainer  No  Stay. 

An  appeal  taken  by  the  defendant  shall  not  stay  proceedings 
upon  the  judgment  unless  the  justice  before  whom  the  same  was 
rendered  so  directs.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1176;  (N«t.)  Cutting's  Comp. 
Laws,  see.  3851;  (Ariz.)  Bey.  Stats. 
1901,  see.  2684;  (Tex.)  Sayles*  Tex. 
Ci7.  Stats.  1897,  arts.  2534,  2535; 
(Wash.)  B.  ft  B.  Codes,  sec.  831; 
(Idaho)  Bey.  Coctos,  sec.  5108; 
(Utah)  Comp.  Laws  1907,  sec.  3586; 
(W70.)  Ck>mp.  Stats.  1910,  see.  5362; 
(Okl.)  Comp.  Laws  1909,  see.  6441; 
(Neb.)  Cobbers  Ann.  Stats.,  sees. 
1975-1977;  (Colo.)  Mills'  Ann.  StaU. 
1905,  sees.  1988-1994;  (N.  M.)  Comp. 
Uwi  1897,  see.  3358;  McDonald  ▼. 
Hanloii,71  Cal.  535, 536,  12  Pae.515; 
Gross  ▼.  Kelleher,  73  Cal.  639, 641,  15 
Pae.  362;  Lee  Chuck  t.  Quan  Wo 


Chong  Co.,  81  Cal.  222,  227,  15  Am. 
St,  Bep.  50,  22  Pac.  594;  Cluness  y. 
Bowen,  135  Cal.  660,  661,  67  Pac. 
1048. 

Nebraska. — ^Armstrong  t.  Mnyer, 
60  Neb.  423,  83  N.  W.  401;  State 
y.  Clark,  24  Neb.  320,  38  N.  W. 
832;  Osborne  y.  Shot  well,  33  Neb. 
352,  50  N.  W.  164;  McCue  y.  Lee, 
16  Neb.  575,  21  N.  W.  1;  Morrison 
y.  Boggs,  44  Neb.  248,  62  N.  W. 
473;  Armstrong  y.  Majer,  60  Neb. 
423,  83  N.  W.  401;  Armstrong  y. 
Mayer,  61  Neb.  355,  86  N.  W.  489; 
State  y.  Fields,  62  Neb.  520,  87  N. 
W.  318. 


§  2921.  Unlawful  Detainer— Forfeiture  of  Lease,  Belief  AgaixiBt. 
The  court  may  relieve  a  tenant  against  a  forfeiture  of  a  lease, 
and  restore  him  to  his  former  estate,  in  case  of  hardship,  where 
application  for  such  relief  is  made  within  thirty  days  after  the  for- 
feiture is  declared  by  the  judgment  of  the  court.^ 

1  Kerr's  Cjc.  C.  C.  P.,  sec.  1179;  Sehnittger  y.  Rose,  139  CaL  656,  663,  73 
Pae.449. 


§  2922.   Application  for  Relief,  by  Whom  Made  and  Condition  of 
Granting. 
The  application  may  be  made  bv  a  tenant  or  subtenant,  or  a  mort- 
gagee of  the  term,  or  any  person)  interested  in  the  continuance  of 
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the  term.     It  must  be  made  upon  petition,  setting  forth  the  facta 
upon  which  the  relief  is  sought,  and  be  verified  by  the  applicant. 

Notice  of  the  application,  with  a  copy  of  the  petition,  mnst  be 
served  on  the  plaintiff  in  the  judgment,  who  may  appear  and  con- 
test the  application.  In  no  case  shall  the  application  be  granted 
except  on  condition  that  full  payment  of  rent  due,  or  full  perform- 
ance of  conditions  or  covenants  stipulated,  so  far  as  the  same  is 
practicable,  be  made.' 

:.  1170.    8m,  also,  Sdmittger  t.  Bom,  139  Cal. 


§  2923.    SuDuaons  in  Unlawful  Detainer — Form. 

[Title  of  Ck)urt  and  Cause.] 

The  People  of  the  State  of  California  to  M.  A.  C,  Defendant: 

You  are  hereby  directed  to  appear  in  the  above-entitled  action 
brought  against  you  by  the  above-named  plaintiff  in  the  justice's 
court  of  Oroville  township,  county  of  Butte,  and  to  answer  to 
the  complaint  filed  therein,  within  three  days  (exclusive  of  the 
day  of  service)  after  the  service  on  you  of  this  summons. 

And  yon  are  hereby  notified  that  unless  you  appear  and  answer 
as  above  required  the  said  plaintiff  will  take  judgment  for  any 
money  or  damages  demanded  in  the  complaint,  as  arising  upon  con- 
tract, or  plaintiff  wUl  apply  to  the  court  for  any  relief  demanded 
■  in  the  complaint. 

Make  legal  and  due  retam  hereon. 

By  order  of  the  justice  of  the  peace  of  sud  Oroville  town- 
ship, county  of  Butte. 

§  2924.    Docket  £nti7— Trial  in  Unlawful  Detainer— Fonn. 
[Title  of  Court  and  Cause.] 

Case  called,  on  this  18th  day  of  December,  1908,  B.  D.  H., 
plaintiff,  appearing  in  court  with  his  attorney,  and  W.  K.  M., 
the  defendant,  appearing  in  court  with  his  attorney. 

The  following  witnesses  were  sworn  and  examined  on  behalf  of 
plaintiff:  T.  M.  Z.,  and  B.  D.  H.,  said  plaintiff;  on  behalf  of  de- 
fendant: 0.  M.  J.,  W.  K.  M.,  and  documentary  evidence- 
There  being  no  further  evidence  offered,  the  said  parties  sub- 
mitted the  cause,  and  the  court  rendered  judgment  on  the  21st 
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day  of  Decemlier,  1908,  in  favor  of  B.  D.  H.,  fhe  said  plaintiff, 
and  against  the  said  defendant,  for  the  restitution  and  possession 
of  the  following  described  premises,  situate  in  the  county  of 
Santa  Clara,  township  of  Mayfield,  state  of  California,  as  follows, 
to  wit:  [Insert  description]  together  with  the  sum  of  $48.00 
trebled  rent,  and  $24.50,  costs  of  suit,  in  lawful  money  of  the 
United  States  of  America. 

I  hereby  certify  the  aboye  minutes  to  be  correct 

Dated  this  29th  day  of  December,  190& 

B.  K.  D., 
Justice  of  the  Peace. 

§  2928i   Notioe  to  Perform  Oovenants  of  Lease— Form. 

To , 

Ton  are  notified  that  you  have  failed  to  perform  the  following 

covenant  in  the  lease  of  the  premises  No. ,  city  and  county 

of . 

Ton  are  hereby  notified  to  perform  said  coyenant  as  aforesaid, 
or  deUver  up  possession  of  the  same  to  the  undersigned,  or  I  shall 
institnte  legal  proceedings  against  you  to  recoyer  possession  of 
said  premises. 

ITours  truly. 


[Dated  and  signed.] 

§  2926.  Notice  Terminating  Tenancy— Form. 

Ton  are  hereby  notified  that  on  the day  of , 

19 ,  your  tenancy  of  the  premises  you  hold  possession  of,  to 

wit,  No.  ,  in  the  city  and  county  of ,  state  of 

— [if  lands,  giye  the  usual  description],  will  terminate, 

and  you  are  further  notified  to  deliyer  possession  thereof  to  the 

undersigned   the   owner  of   said  premises,  on  the  day  of 

• ^,19 . 

Yours  truly, 

^■■""^^^"^"''"■"^^^^■■^"^» 
To ,  Tenant. 
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§  2927.    NoUes  to  Pay  Bent  or  Surrender  Foasesdon— Form. 

To ,  Tenant  in  Possession. 

Yoa  are  hereby  required  to  pay  the  rent  of  the  premises  here- 
inafter described,  amounting  to  the  sam  of dollars,  being 

the  amount  now  due  and  owing  to  me  by  you  for month's 

rent,  from  the day  of ,  19 ,  to  the day  of 

,  19 ,  or   to   deliver  up   possession   of  the   same  to 

,  my  agent,  who  is  hereby  authorized  to  receive  posses- 
sion thereof,  or  the  rent  due  and  nnpaid  from  you,  or  I  shall  insti- 
tute legal  proceedings  against  you  to  recover  possession  of  said 
premises,  with  treble  rents. 

Said  premises  are  situated  in  the  county  of ,  and  de- 
scribed as  follows : 

All  that  certain ,  etc. ;  said  premises  being  designated 

and  known  by  the  number , street. 

[Dated  and  signed.] 

§  2928.    Kotice  of  Surrender  of  Lease  hj  Tenant — Form. 
To . 

Dear  Sir;  Ton  are  hereby  notified  that  on  the  day  of 

,  19 ,  at o'clock M.,  I  will  deliver  to  yon  pos- 
session of  the  building  and  premises  No.  ■    street, 

in  the  city  of , county. 

(Dated  and  signed.] 

$  2929.    Notice  to  Oliauge  Temu  of  Lease — Form. 
To . 


Tou   are   hereby   notified   that   on   the day  of  - 

-,  the  terms  of  your  lease  of  the  premises  situate  in  - 


of   ,    county   of   ,    and    described    as   follows: 

[Give  description],  designated  and  known  by  the  number 

■ —  street,  will  be  changed  so  that  the  monthly  rent  thereof 

will  be dollars  in  United  States  gold  coin,  payable , 

on  the day  of  each  and  every  month. 

[Dated  and  signed.] 
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§  2930.  Affidavit  of  Tender  of  Payment  of  Amount  Due,  and  De- 
mand to  be  Bestored  to  Possession— Form. 

[Title  of  Court  and  Cause.] 

,  being   duly   sworn,  says   that  on  the day  of 

,  as  ordered  by  [state  who  made  the  order]  he  tendered 

to ,  the  plaintiff  in  this  action,  the  sum  of dol- 
lars, and  demanded  that  he  surrender  to  affiant  the  premises  de- 
scribed in  affiant's  petition  herein  and  in  the  complaint,  and  at 
the  same  time  affiant  delivered  to  plaintiff  a  copy  of  the  order 
of  court  herein,  restoring  affiant  to  possession  of  said  premises 
upon  payment  as  aforesaid ;  that  the  said  plaintiff  refused  to  re- 
store affiant  to  said  possession,  or  to  accept  said  money. 

Wherefore,  affiant  prays  that  the  said may  be  cited  to 

show  cause  why  he  should  not  be  punished  for  contempt  of  court. 

[Sworn  to  and  signed.] 

§  2931.    Cknnplaint— Forcible  Entry— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned  he  was  in  the  peace- 
able and  actual  possession  of  all  that  certain  piece  or  parcel  of 
land  situate  in  said  county  of  ,  described  as  follows: 


That  on  the day  of ,  19 ,  and  while  the  plain- 
tiff was  so  in  possession  of  said  land  and  premises,  the  defendant, 
wiA  violence  and  a  strong  hand,  and  by  force,  entered  thereon, 
and  in  a  forcible  manner  ejected  said  plaintiff,  and  put  him  out 
of  said  lands  and  tenements,  contrary  to  the  form  of  the  statute, 
and  to  the  damage  of  the  plaintiff  in  the  sum  of -, —  dollars. 

[Or,  if  the  action  is  brought  under  the  second  clause  of  section 
1159  of  the  California  Code  of  Civil  Procedure,  or  other  similar 
Btatnte,  allege  in  place  of  the  foregoing,  as  follows :] 

n.    That    afterward,  to    wit,  on   the  day    of , 


•,  and  while  the  plaintiff  was  so  in  possession  of  said  land 
and  premises,  the  defendant  peaceably  entered  thereon,  and  after- 
ward and  on  the  same  day,  forcibly  turned  out  and  expelled  th« 
plaintiff  therefrom  [or  if  the  eviction  was  by  threats,  and  menac* 
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ing  conduct,  Btate  the  facts  in  regard  thereto],  contrary  to  the 

form  of  the  statute,  and  to  the  damage  of  the  plaintiff 

dollars. 

§  2932.    Complaint— For  Fordble  Entry  ud  Fondbl*  Detainer— 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges; 
First — ^For  a  first  cause  of  action : 
I  and  II.     [As  in  preceding  form,] 
Second — For  a  second  cause  of  action : 

I.  That  the  said  defendant,  by  force  and  with  a  strong  hand 
[or  by  menaces  and  threats  of  -violence,  stating  the  facts] ,  unlaw- 
fully holds  and  keeps  possession  of  said  land  and  premises  in  the 
first  cause  of  action  mentioned,  and  has  so  held  and  kept  posses- 
sion of  the  same  at  all  times  since  the  said day  of , 

19 ,  contrary  to  the  form  of  the  statute. 

II.  That  the  plaintiff  was  on  the  day  last  aforesaid,  and  still 
is,  entitled  to  the  possession  of  said  lands  and  premises. 

m.  That  in  consequence  of  said  acts,  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  lands  and  prem- 
ises, to  his  damage dollars. 

§  2933.    Complaint— Unlawful    Detain^:— Holding    Over    After 

Bent  Dn»— Form. 
[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges; 

I.     That  on  or  about  the  day  of ,  19  ,  the 

said   plaintiff  by  a   lease,   made   on   or   about  the   said   day   at 

,  county  of ,  leased,  demised,  and  let  to  the  said 

defendant,  of  the  said ,  county  of ,  the  premises 

situate,  lying,  and  being  in  the    county  of  ,  state   of 

,  and  described  as  follows,  to  wit   [describe  premises], 

to  have  and  to  hold  the  said  premises,  to  the  defendant,  for  the 

term  of months  thence  next  ensuing,  at  the  monthly  rent 

of dollars,  payable  in  advance. 
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n.  That  by  virtue  Df  said  lease  the  defendant  went  into  the 
possession  and  occupation  of  the  demised  premises,  and  still  con- 
tinues to  hold  and  occupy  the  same. 

m.    That  according  to  the  terms  of  said  lease  there  became 

due,  on  the  day  of ,  19 ,  for  the  rent  of  said 

premises,  the  sum  of dollars. 

rv.    That  on  the day  of ,  19 ,  and  within  one 

year  after  said  rent  became  due  as  aforesaid,  by  the  terms  of 
said  lease,    demand  in    writing  was  made    by  the  plaintiff  of 

(the  lessee),  for  payment  thereof,  or  that  he  surrender 

the  possession  of  said  premises  held  as  aforesaid,  to  the  plaintiff, 
within  three  days,  but  said  defendant  neglected  and  refused,  for 
the  space  of  three  days  after  said  demand  as  aforesaid,  to  quit 
the  possessoon  of  the  said  demised  premises,  or  to  pay  the  rent 
thereof  due  and  unpaid  as  aforesaid,  and  the  same  still  remains 
due  and  unpaid.  That  a  copy  of  said  demand  is  hereunto  an- 
nexed and  made  a  part  of  this  complaint. 

V.  That  said  defendant  unlawfully  holds  over  and  continues 
in  the  possession  of  the  said  premises,  after  default  in  the  pay- 
ment of  the  rent  as  aforesaid,  and  without  the  permission  of  the 
plaintiff;  by  reason  whereof  the  plaintiff  has  sustained  damages 
in  the  sum  of dollars. 

Wherefore  the  said  plaintiff  prays  judgment : 

1.  For  the  sum  of dollars  damages  for  waste  and  injury, 

and  for  the  detention  of  said  premises. 

2.  For  the  sum  of dollars,  rent  due  as  aforesaid,  and 

restitution  of  the  said  premises. 

3.  That  said  damages  may  be  trebled,  together  with  costs  of 
snit 

§  2934    Complaint— Holding  Over  After  Expiration  of  Term- 
Form. 

[Title  of  Gourt  and  Cause.] 
The  plaintiff  complains,  and  alleges : 

I.    That  on  or  about  the  day  of ,  19 ,  said 

plaintiff,  by  a lease  made  on  or  about  the  said  day,  at  the 

— ^  county  of ,  leased,  demised,  and  let  to  the  said 
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defendant,  of ,  county  of ,  the  premises  situate, 

lying,  and   being  in  the ,  connty  of ,  state  of 

,  and  described  as  follows,  to  wit  (describe  property], 

to  have  and  to  bold  the  said  premises,  to  the  defendant,  for  the 

term  of yean  from  the day  of ,  19 ,  at 

the  yearly  rent  of dollars,  payable  in  advance. 

n.  That  by  Tirtne  of  said  lease,  said  defendant  went  into  pos- 
session of  said  premises,  and  he  and  others  under  bim  atill  con- 
tinue to  hold  and  occupy  the  same. 

m.  That  the  term  for  which  said  premises  were  demised  as 
aforesaid  has  terminated,  and  that  the  said  defendant  holds  over 
and  continues  in  possession  of  the  said  demised  premises,  without 
the  permission  of  the  said  plaintiff,  and  contrary  to  the  terms  of 
said  lease. 

IV.  That  the  said  plaintiff  since  the  expiration  of  the  term  for 
which  said  premises  were  demised  as  aforesaid,  to  wit,  on  the 

day  of ,  19 ,  made  demand  in  writing  of  the  said 

defendant  to  deliver  up  and  surrender  to  him  the  possession  of 
said  premises. 

Y.  That  more  than  three  days  have  elapsed  since  the  making 
of  such  demand,  and  the  defendant  baa  refused  and  neglected,  for 
the  space  of  three  days  after  such  demand,  to  quit  the  posses- 
sion of  said  demised  premises,  and  still  refuse,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

VI.  That  the  monthly  value  of  the  rents  and  profits  of  tbe 
said  premises  is  the  sum  of dollars. 

Wherefore  the  said  plaintiff  prays  judgment: 

1.  For  the  restitution  of  the  said  premises,  and  for  damages 
for  the  rents  and  profits  of  said  premises. 

2.  That  such  damages  may  be  trebled  as  damages  for  the  occu- 
pation and  unlawful  detention  and  holding  over  of  the  same, 

amounting  to  the  sum  of dollars  per  month,  besides  costs 

of  suit 
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§2935.  Oomplaint— For  Forcible  Detainer,  Under  the  Second 
OlauBe  of  Section  1160  of  the  Oalif  <»mia  Code  of  Oivil 
Procednre^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains  and  alleges; 

I.  That  at  the  time  hereinafter  mentioned,  and  for  five  days 
preYious  thereto,  he  was  in  the  peaceable  and  actual  possession 
and  occupation,  and  entitled  to  the  possession  of  all  that  certain 
piece  or  parcel  of  land  [describe  the  premises],  and  of  the  dwell- 
ing-house, bams,  sheds,  thereon. 

IL  That  on  the day  of ,  19 ,  in  the  night- 
time [or  during  the  absence  of  the  plaintiff] ,  the  defendant  un- 
lawfully entered  upon  said  lands  and  tenements,  and  took  pos- 
session of  the  same. 

in.    That  on  the day  of ,  19 ,  at , 

the  plaintiff  made  a  demand  in  writing  to  surrender  the  land  and 
premises  held  as  aforesaid,  but  the  defendant  neglected  and  refused 
for  the  period  of  five  days  after  such  demand,  and  at  all  times 
since,  to  surrender  the  possession  of  the  same  to  the  plaintiff,  and 
still  holds  and  continues  in  possession  of  said  premises,  against 
the  form  of  the  statute. 

IV.  That  in  consequence  of  said  acts,  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  land  and  prem- 
ises, to  his  damage dollars,  and  has  sustained  damage  for 

waste  and  injury  committed  thereon  in  the  sum  of dollars. 

§  2936.  Writ  of  Bestitntion— Form. 

[Title  of  Court  and  Oause.] 

The  People  of  the  State  of  California  to  the  Sheriff  [or  Constable] 

of  the  County  of ,  Greeting : 

Whereas,  on  the day  of ,  19 ,  plaintiff  in  this 

wtion,  recovered  judgment  in  said  court  against ,  for  the 

restitnton  of  certain  premises  in  said  judgment,  and  hereinafter 

described,  and  also  the  sum  of dollars,  treble  rents  for  the 

said  premises, dollars,  treble  damages  for  the  detention 

thereof,  and  -. dollars  cost  of  suit.    Now,  therefore,  you,  the 

said  sheriff,  are  hereby  commanded  to  forthwith  deliver  to  the 
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said ,  the  possession  of  the  premises  in  sud  judgment, 

described  as  follows  [description]. 

And  whereas,  the  sum  of dollars  is  now  due  on  said  jndg- 

ment  as  aforesaid,  you  the  said  sheriff  are  hereby  further  re- 
quired to  satisfy  said  judgment,  and  all  acertting  costs,  out  of  the 
personal  property  of  said  judgment  debtor,  or,  if  sufficient  per- 
sonal property  of  said  debtor  cannot  be  found,  then  out  of  the  real 
property  in  your  county  belonging  to  him,  and  make  return  of 
this  writ  within days  after  your  receipt  hereof. 

Witness  my  hand  this day  of ,  19 . 

,  J.  P. 

§  2937.   Nevada^Writ  of  Sestitntion— Form. 

[Title  of  Court  and  Cause.] 

The  State  of  Nevada,  to  the  Sheriff  [or  Constable]  of  the  County 

of ,  Greeting: 

Whereas, of  the  county  of ,  at  a  court  of  in- 
quiry of  an  unlawful  holding  over  of  lands,  tenements,  and  other 
possessions,  held  at  my  office   [stating  the  place],  in  the  county 

aforesaid,  on  the day  of ,  A.  D.  19 ,  before  me. 

a  justice  of  the  peace  for  the  county  aforesaid,  by  the  considera- 
tion of  the  court,  has  recovered  judgment  against  ,  to 

have  restitution  of  [here  describe  the  premises  as  in  the  com- 
plaint].   Ton  are  therefore  commanded,  that,  taking  with  you  the 

force  of  the  county  if  necessary,  you  cause  the  said to  be 

immediately  removed  from  the  aforesaid  premises,  and  the  said 

to  have  peaceable  restitution  of  the  same ;  and  you  are 

also  commanded  that  of    the    gooda    and    chattels  of  the  said 

,  within  said  county,  you  cause  to  be  made  the  sum  of 

dollars  for  the  said  plaintiff,  together  with  the  costs  of  suit 

indorsed  hereon,  and  make  return  hereof  within days  from 

this  date.    Given  under  my  hand  thia day  of ,  A.  D. 


Justice  of  the  Peace. 
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§  2938.   Washinerton— Writ  of  Sestitation  in  Forcible  Entry  and 
Detainer — ^Form. 

State  of  Washington, 
County  of , 


To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas, did  make  complaint  in  writing  to  the  under- 
signed, a  justice  of  the  peace    in    and  for  said  county,  against 

of  the  said  county,  that  he  had  been  guilty  of  a  forcible 

entiy  and  detainer  of  a  certain  tract  of  land  [or  other  possessions] 

of  the  said ;  and  whereas,   a  jury  was  impaneled  and 

swom  to  inquire  of  said  complaint,  and  did  return  their  verdict 

that  the  said was  guilty  of  a  forcible  entry  and  detainer 

of  the  following  described  tract  of  land,  to  wit  [here  describe  the 
premises  of  which  the  defendant  is  found  guilty  of  forcibly  enter- 
ing and  detaining] ;  and  whereas,  judgment  was  entered  thereon 

by  said  justice,  and  that  the  said should  have  restitution 

of  the  premises ;  therefore,  in  the  name  of  the  United  States,  you 

are  hereby  commanded  to  cause  the  said to  be  removed 

forthwith  from  the  premises  aforesaid,  and  that  the  said 

have  peaceable  restitution  of  the  same,  and  also  that  you  levy  of 

the  goods  and  chattels  of found  in  your  county  the  sum 

of dollars,  being  the  amount  of  costs  on  the  trial  afore- 
said, together  with dollars  for  this  writ,  and  also  your  own 

fees,  and  make  return  of  this  writ  within days  next  after 

the  date  hereof. 


Qiven  under  my  hand  this day  of ,  19- 


Justice  of  the  Peace. 


§  2939.  Oregon— Restitution,  Writ  of— Form. 

State  of  Oregon, 
County  of ^ 


To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas,  a  certain  action  for  the  forcible  entry  and  detention 
[or  the  forcible  detention,  as  the  case  may  be]  of  the  following 
described  premises,  to  wit  [description],  lately  tried  before  me, 
wherein was  plaintiff  and was  defendant,  judg- 
ment was  rendered,  on  the day  of ,  A.  D.  19 , 
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that  the  plaintiff, ,  have  restitution  of  said  premises,  and 

also  that  he  recover  costs  in  the  sum  of dollars. 

In  the  name  of  the  state  of  Oregon,  you  arc  therefore  hereby 
commanded  to  cause  the  defendant  to  be  forthwith  removed  from 
[said  premises] ,  and  plaintiff  to  have  restitution  of  the  same  ;  also 
that  you  levy  on  the  goods  and  chattels  of  said  defendant,  and 
make  the  costs  aforesaid,  and  all  accruing  costs ;  and  of  thia  writ 
make  legal  service  and  due  return. 

"Witness  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  2940,   Oregon— Writ  of  BestitaUon— Hining  Claim— Form. 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 

County  of , — S8. 

To  the  Sheriff  of  Such  County,  or  Any  Constable  of  Such  Pre- 
cinct Therein,  Greeting : 

Whereas, obtained  a  judgment  against for 

the  possession  of  a  certain  miniug  claim,  bounded  and  described 
as  follows  [here  state  the  situation  and  description  of  the  claim  as 
set  forth  in  the  complaint  and  judgment],  and  also  for  the  sum 

of dollars,  the  disbursements  of  the  plaintiff,  before  the 

undersigned,  a  justice  of  the  peace  for  the  precinct  aforesaid,  on 
the day  of ,  19 . 

Therefore,  in  the  name  of  the  state  of -,  yon  are  hereby 

commanded  to  cause  the  said to  be  forthwith  removed 

from  the  mining  claim  aforesaid,  and  that  you  put  the  said 
into  possession  of  the  same ;  and  also  that  of  the  per- 
sonal property  of  the  said ,  excepting  such  as  the  law 

exempts,  you  cause  to  be  made  by  levy  and  sale,  according  to 
laWg.the  amount  of  such  judgment  for  disbursements  and  expenses 
that  may  accrue ;  and  of  thia  writ  make  legal  service  and  due  re- 
turn to  me  within  thirty  days  from  the  date  hereof. 

Qiven  under  my  hand,  etc. 
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§  2941.  Arizona— Appeal  Bond— Forcible  Entry  and  Detainer-^ 
Form. 

State  of  Arizona^ 
County  of , — ss. 

Whereas,  upon  a  writ  of  forcible  entry  [or  forcible  detainer]  in 

favor  of ,  and  against ,  tried  before , 

a  justice  of  the  peace  of county,  a  judgment  was  ren- 
dered in  favor  of  the  said ,  on  the day  of 

A.  D.  19 ,  and  against  the  said from  which  the  said 

has  appealed  to  the  district  court;  now,  therefore,  the 

said ,  and ,  his  sureties,  covenant  that  he  will 

prosecute  his  said  appeal  with  effect,  and  pay  all  costs  and  dam- 
ages which  may  be  adjudged  against  him. 

'Given  under  our  hands  this day  of ,  A.  D.  19 . 


§  29^.    Order   Believing   from  Forfeiture   of   Lease— Docket 
Order — ^Form. 

[Title  of  Ck>urt  and  Cause.] 

On  reading  and  filing  the  petition  of ,  the  defendant 

in  said  action,  to  be  relieved  from  the  forfeiture  of  his  lease  in 

this  proceeding,  heretofore,  on  the day  of ,  A.  D. 

19 ,  duly  declared  and  adjudged,  and  he  be  restored  to  his 

former  estate,  and  the  said  petition,  and  the  reply  thereto  of  the 
plaintiff  in  said  action,  coming  on  to  be  heard  before  me  on  the 
day  of  said  month  of ,  and  each  party  having  ap- 
peared and  introduced  evidence  in  relation  thereto,  and  the  said 
proceedings  having  been  closed  and  submitted  to  me  for  judg- 
ment, and  I  having  duly  considered  the  said  matter,  and  it  ap- 
pearing to  me  that  it  will  work  great  hardship  on  said  defendant 
not  to  restore  him  to  his  former  estate  in  the  premises  described 
in  the  said  petition,  it  is  therefore  ordered  that  on  petitioner's 
paying  to  plaintiff,  on  or  before  three  days  from  date  hereof,  the 
sum  of  one  hundred  and  two  dollars,  that  the  said  judgment  of 
forfeiture  be  revoked|  and  the  said  petitioner  restored  to  his 
former  estate. 

[Dated.] 


Justice  of  the  Peace. 
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§  2843.    Notice   of  Application  to  be  Restored  to  Premises— 

Porm. 
[Title  of  Court  and  Cause.] 

Ton  will  please  take  notice  that  on  Monday, ,  19 , 

at  the  hour  of  ten  o'clock  A.  M.,  or  as  Boon  thereafter  as  the 
matter  can  be  heard,  ,  the  defendant  in  the  above-en- 
titled action,  will  move ,  justice  of  the  peace,  at  his  office 

in  the   town   of , township, county, 

,  to  release   said   defendant  from   the  forfeiture  of  his 

lease  declared  in  said  action,  and  that  he  be  restored  to  his  former 
estate. 

Said  motion  will  be  made  on  the  ground  that  said  forfeiture 
is  a  great  hardship  on  said  defendant,  and  will  be  based  on  the 
petition  of  said  defendant,  and  the  finding  and  judgment  and 
other  papers  in  said  action. 


Attorney  for  Petitioner  and  Defendant. 
To ,  Plaintiff. 

§  2944.  -  Petition  for  Relief  Against  Forfeiture  of  Leasft— Form. 

[Title  of  Court  and  Cause.] 

Tjj ^  Justice  of  the  Peace, Township, 

County, . 

Tour  petitioner  respectfully  represents  that  on  the  day 

of ,  19 ,  an  action  was  commenced  before  yonr  honor, 

in  said  court,  entitled v. ,  your  petitioner;  that 

said  action  was  brought  to  [here  insert  the  facts  of  the  action 
stated  in  the  eomplaiDt] ;  that  such  proceedings  were  thereafter 

bad  that  by  the  judgment  of  said  court  entered  on  the day  of 

said  month  of ,  the  lease  under  which  the  petitioner  held 

the  premises  described  in  the  complaint  was  by  the  judgment  of 
said  court  declared  forfeited,  and  petitioner  was,  on  the  day  fol- 
loiving,  by  the  sheriff  of  said  county,  and  the  order  of  said  court, 
turned  out  of  said  premises,  and  he  at  the  same  time  placed  said 
plaintiff  in  possession  thereof; 

"Wherefore,  petitioner  praya  that  an  order  may  be  made  restor- 
ing him  to  his  former  estate. 

[Verified.] 
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§  2945.    Docket  Entry  of  Trial— Unlawful  Detainer— Form. 

[Tide  of  Couri  and  Cause.] 

It  appearing  to  my  satisfaction  that  a  copy  of  summons  and 
complaint  in  the  above-entitled  action  was  duly  served  upOn  J.  T. 
0.,  defendant,  on  the  IQth  day  of  November,  1909,  and  that  the 
time  for  answering  said  complaint  has  expired,  and  there  being 
no  demurrer  or  answer  on  file  in  said  action,  the  default  of  de- 
fendant IS  hereby  entered. 

The  following  witnesses  were  sworn  and  examined  on  this  date, 
on  behalf  of  plaintiflE:  T.  M.  P. ;  L.  J.  S. 

Now  on  motion  of  plaintiff's  attorney,  C.  J.  W.,  the  court  ren- 
dered judgment  on  the  26th  day  of  November,  1909,  in  favor  of 
J.  £.  L.,  said  plaintiff,  and  against  J.  T.  0.,  said  defendant,  for 
the  restitution  and  possession  of  the  following  described  prem- 
ises, situate  in  the  city  and  county  of  San  Francisco,  state  of 
California,  as  follows,  to  wit:  [insert  description]  together  with 
one  hundred  and  twenty-five  ($125.00)  dollars  trebled  rent,  seven 
dollars  and  seventy-five  ($7.75)  cents  costs  of  suit,  in  lawful  money 
of  the  United  States  of  America. 

Stay  of  10  days. 

I  hereby  certify  the  above  minutes  to  be  correct 

Dated  this  30th  day  of  November,  1909. 

J.  W.  L., 

Justice  of  the  Peace. 
T4 
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CHAPTER  LXXIII. 
FORECLOSURE  OP  LIENS  ON  PERSONAL  PROPEETT. 


CHATTEL  MOETGAOES. 

I  2949.  Deflnition  of  lien. 

i  2947.  What  perionaJ  property  may  ba  mortgaged. 

i  294S.  Personal  pToperty  mortgage — Form. 

i  2949.  Power  of  aale. 

1  29S0.  When  void  a>  to  third  persons. 

9  2951.  Mortgage  of  ihtpe,  when  void  ai  to  third  peraona. 

§  2952.  Mortgage  of  personal  property,  where  recorded. 

{  2953.  Property  in  transit,  where  to  be  recorded. 

§  29j4.  Property  of  a  common  carrier,  where  to  be  reeordaL 

i  2955.  Renorded  in  different  places. 

f  2956.  Personal  mortgage  may  be  recorded. 

{  2957.  When  certided  copies  may  he  recorded. 

i  295S.  Mortgaged  personal  property — Effect  of  remevaL  ' 

i  2959.  When  may  be  taken  by  mortgagee  as  a  pledge, 

9  2960.  How  foreclosed. 

i  29S1.  Mortgaged  property  nay  be  levied  npos. 

!  2962.  limitations  on  right  of  levy. 

9  29S3.  Distribntion  of  proceeds  of  sale  under  proeese. 

i  2964.  Certain  sections  not  applicable  to  mortgage  of  certain  shipa. 

S  2965.  Continuance  of  lien  of  mortgage  on  crops. 

!  2966.  Validity  of  certain  mortgages. 

i  296T.  Prior  liens. 

§  296S.  Lien  for  acts  done  in  preventing  cruelty  to  animals — Row  enforced. 

§  2946.    Definition  of  Lien. 

A  lien  is  a  charge  imposed  apon  specific  property,  by  which 
it  is  made  security  for  the  performance  of  an  act,' 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  118ft. 

§  2947.    What  Personal  Property  may  be  Mortgaged. 

Mortgages  may  be  made  upon  all  growing  crops,  including 
grapes  and  fruit,  and  upon  any  and  all  kinds  of  personal  prop- 
erty, except  the  following : 

1.  Personal  property  not  capable  of  manual  delivery; 

2.  Articles  of  wearing  apparel  and  personal  adornment; 

3.  The  stock  in  trade  of  a  merchant.* 
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I  Kerr's  Cyc.  Civ.  Code,  sec.  2955; 
Glenn  ▼.  Arnold,  56  Cal.  631;  Baven- 
tai  T.  Green,  57  Cal.  254,  255;  Mar- 
tin V.  Thompson,  63  Cal.  3,  4;  Dufflcj 
T.  Shields,  63  Cal.  332,  333;  Hiteh- 
coek  T.  Hassett,  71  Cal.  331,  334,  12 
Pse.  228;  Grangers'  Business  Assn. 
T.  Clark,  84  Cal.  201,  206,  23  Pac. 
1081;  Blaisdell  v.  McDowell,  91  Cal. 
286,  286,  25  Am.  St.  Bep.  178,  27 
Pfee.  656;  Harms  ▼.  Silva,  91  Cal. 
636,  639,  27  Pac.  1088;  In  ro  Fischer,  ^ 
H  CaL  523,  525,  29  Pac.  961;  Barker 
Y.  ICaskell,  101  Cal.  9,  10,  35  Pac. 
641;  San  Francisco  Breweries  v. 
Sehortz,  104  Cal.  420,  426,  38  Pac. 
92;  Works  r.  Merritt,  105  Cal.  467, 
469,  470,  38  Pac.  1109;  Bank  of 
Ukiih  ▼.  Gibson  (Cal.,  April  3, 
1895),  39  Pae.  1069-1071;  Bank  of 
Ukiah  V.  Moore,  106  Cal.  673,  679, 


89  Pac  1071;  Bohrbougli  t.  Johnson, 
107  Cal.  144,  147,  40  Pac.  37;  Bank 
of  Ukiah  ▼.  Gibson,  109  Cal.  197,  199, 
201,  41  Pac.  1008;  Simpson  v.  Fer- 
guson, 112  Cal.  180,  184,  53  Am.  St. 
Bep.  201,  44  Pac.  484;  Scott  v. 
Hotchkiss,  115  Cal.  89,  93,  47  Pac. 
45;  First  Nat.  Bank  v.  Erreca,  116 
Cal.  81,  83,  58  Am.  St.  Bep.  133,  47 
Pac.  926;  Locke  ▼.  Klunker,  123  Cal. 
231,  236,  55  Pac.  993;  Bishop  v.  Mc- 
Killican,  124  Cal.  321,  327,  330,  71 
Am.  St.  Bep.  68,  57  Pac.  76;  Alferitz 
▼.  Borgwardt,  126  Cal.  201,  204,  58 
Pac.  460;  Buggies  v.  Cannedy,  127 
Cal.  290,  296,  297,  53  Pac.  911,  59 
Pac.  827,  46  L.  B.  A.  371;  McLeod  v. 
Bamum,  131  Cal.  605,  606,  607,  63 
Pae.  924;  Perkins  ▼.  Maier  &  Z. 
Brewery,  133  Cal.  496,  498,  65  Pac. 
1030. 


§  2948.    Personal  Property  Mortgage— Form. 

A  mortgage  of  personal  property  may  be  made  in  substantially 
the  following  form : 

This  mortgage,  made  the  day  of ,  in  the  year 

,  by ,  of ,  by  occupation  a ,  mort- 
gagor, to ,  of ,  by  occupation  a ,  mortgagee, 

iritnesseth : 

That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe 
the  property],  as  security  for  the  payment  to  him  of dol- 
lars, on  [or  before]  the day  of ,  in  the  year , 

with  interest  thereon  [or,  as  security  for  the  payment  of  a  note 
w  obligation,  describing  it,  etc.]. 


'  Eerr^i  Cje.  Civ.  Code,  sec.  2956b 

§2949.   Power  of  Sale. 

A  power  of  sale  may  be  conferred  by  a  mortgage  upon  the 
mortgagee  or  any  other  person,  to  be  exercised  after  a  breach  of 
the  obligation  for  which  the  mortgage  is  a  security.^ 

^  Kerr's  Qye.  Cir.  Code,  sec.  2932. 
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§  2960.    When  Void  u  to  Third  Persons. 

A  mortgage  of  personal  property  is  Told  as  against  creditors 
of  the  mortgagor  aod  subsequent  purchasers  and  encumbrancers 
of  the  property  in  good  faitb  and  for  value,  unless: 

1.  It  is  accompauied  by  the  aflBdavit  of  all  the  parties  thereto 
that  it  is  made  in  good  faith  and  without  any  design  to  hinder, 
delay,  or  defraud  creditors ; 

2.  It  is  acknowledged  or  proved,  certified,  and  recorded  in  like 
manner  as  grants  of  real  property.* 

1  Kerr'i  Cyc.  Civ.  Code,  lee.  2957.' 

§  2951.    Mortgage  of  Ships,  When  Void  as  to  Third  Persons. 

A  mortgage  of  any  vessel  or  part  of  any  vessel  under  the  flag 
of  the  United  States  is  void  as  against  any  person  (other  than  the 
mortgagor,  his  heirs,  and  devisee,  and  persons  having  actual  no- 
tice thereof)  unless  the  mortgage  is  recorded  in  the  office  of  the 
collector  of  customs  where  such  vessel  is  registered  or  enrolled.* 

1  Kerr'*  Cyc.  Civ.  Code,  aec  2958. 

§  2952.    Mortgage  of  Personal  Property,  Where  Secorded. 

A  mortgage  of  personal  property  must  be  recorded  in  the  office 
of  the  county  recorder  of  the  county  in  which  the  mortgagor  re- 
sides, if  the  mortgagor  be  a  resident  of  this  state,  and  it  shall 
also  be  recorded  in  the  county  in  which  the  property  mortgaged 
is  situated,  or  to  which  it  niay  be  removed.* 

1  Ken's  Cyc.  Cit.  Code,  bsc.  2959. 

S  2953.    Property  In  Transit,  Where  to  be  Bec<Hrded. 

For  the  purposes  of  this  chapter  property  in  transit  from  the 
possession  of  the  mortgagee  to  the  county  of  the  residence  of  the 
mortgagor,  or  to  a  location  for  use,  is,  during  a  reasonable  time 
for  such  transportation,  to  be  taken  as  situated  in  the  county  in 
which  the  mortgagor  resides,  or  where  it  is  intended  to  be  osed.^ 

1  Een'i  Cye.  Civ.  Code,  aee.  29fi0, 

§  2964.    Proper^  of  a  Ccoomon  Carrier,  Where  to  be  Beoorded. 

For  a  like  purpose  personal  property  used  in  conducting  the 
business  of  a  common  carrier  is  to  be  taken  aa  situated  in  the 
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eoimty  in  whicli  the  principal  office  or  place  of  business  of  the 
carrier  is  located.^ 

1  Kerr^i  Cyc.  Civ.  Code,  sec.  2961. 

§  2965.    Becorded  in  Different  Places. 

A  single  mortgage  of  personal  property,  embracing  several 
things  of  snch  character  or  so  situated  that  by  the  provisions  of  this 
article  separate  mortgages  upon  them  would  be  required  to  be  re- 
corded in  different  places,  is  only  valid  in  respect  to  the  things  as 
to  which  it  is  duly  recorded.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2902. 

{  2956.    Personal  Mortgage  may  be  Recorded. 

Except  as  it  is  otherwise  in  this  chapter  provided,  mortgages  of 
personal  property  may  be  acknowledged  or  proved  and  certified, 
recorded  in  like  manner  and  with  like  effect  as  grants  of  real  prop- 
erty; but  they  must  be  recorded  in  books  kept  for  personal  mort- 
gages exclusively.* 

1  Kerr's  Cjc.  Qt.  Code,  sec.  2963. 

§  2957.    When  Certified  Copies  may  be  Recorded. 

A  certified  copy  of  a  mortgage  of  personal  property  once  re- 
corded may  be  reached  in  any  other  county,  and  when  so  recorded 
the  record  thereof  has  the  same  force  and  effect  as  though  it  was 
of  the  original  mortgage.* 

I  Kerr*!  Cyc  Civ.  Code,  see.  2964. 

§  2958.    Mortgaged  Personal  Property— Effect  of  Removal. 

When  personal  property  mortgaged  is  thereafter  removed  from 
the  county  in  which  it  is  situated,  the  lien  of  the  mortgage  shall 
not  be  affected  thereby  for  thirty  days  after  such  removal;  but, 
after  the  expiration  of  such  thirty  days,  the  property  mortgaged  is 
exempted  from  the  operation  of  the  mortgage,  except  as  between 
the  parties  thereto,  until  either : 

1.  The  mortgagee  causes  the  mortgage  to  be  recorded  in  the 
eounty  to  which  the  property  has  been  removed ;  or, 

2.  The  mortgagee  takes  possession  of  the  property  as  prescribed 
in  the  next  section.^ 

>  Kerr's  C^c  Civ.  Code^  see.  2965. 
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}  2969.    WliSB  may  b*  Taken  by  Mortgagee  m  a  Pledge. 

If  the  mortgagor  volantaril^  removes  or  pennita  tlie  removal  of 
the  mortgaged  property  from  the  county  in  vhich  it  was  sitnated 
at  the  time  it  was  mortgaged,  the  mortgagee  may  take  poasession 
and  dispose  of  the  property  as  a  pledge  for  the  payment  of  the 
debt,  thoQgh  the  debt  is  not  due.^ 

1  Eerr*!  Cjc.  CIt.  Code,  ate.  2908, 

§  2960.    How  Forecloaed, 

A  mortgagee  of  personal  property,  when  the  debt  to  secure  which 
the  mortgage  was  executed  becomes  due,  may  foreclose  the  mort- 
gagor's right  of  redemption  by  a  sale  of  the  property,  made  in  the 
manner  and  upon  the  notice  prescribed  by  the  title  on  "pledge," 
or  by  proceedings  under  the  Code  of  Civil  Procedure,' 

»  Kerr'i  Cje.  av.  Cod«,  •«.  2867. 

§  2961.    Mortgaged  Property  may  be  Levied  upon. 

Personal  property  mortgaged  may  be  taken  under  attachment  or 
execution  issued  at  the  suit  of  a  creditor  of  the  mortgagor.' 

1  Ktn't  Cje.  Civ.  Code,  ■•&  296S. 

§  2962.    Limitations  on  Bight  of  Levy. 

Before  the  property  is  so  taken,  the  officer  must  pay  or  tender  to 
the  mortgagee  the  amount  of  the  mortgage  debt  and  interest,  or 
must  deposit  the  amount  thereof  with  the  county  clerk  or  treasurer, 
payable  to  the  order  of  the  mortgagee.' 

1  Eerr'B  Cy«.  Civ.  Code,  sec.  £909. 

§  2963.    Distribntion  of  Proceeds  of  Sale  Under  Proceaa. 

When  the  property  thus  taken  is  sold  under  process,  the  ofQcer 
must  apply  the  proceeds  of  the  sale  as  follows: 

1.  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with 
interest  from  the  date  of  such  payment;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of  sales 
under  execution  are  applied  in  other  cases.' 

t  Kerr's  Cje.  Civ.  Cod«,  lac  2970. 
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dred  and  ninety-sevea  b  of  the  Penal  Code  may  satiafy  mch  lien  aa 
follows : 

If  such  lien  be  not  discharged  and  satisfied,  by  the  person  re- 
sponsible, within  three  days  after  the  obligation  becomes  due.  then 
the  person  holding  such  lien  may  resort  to  the  proper  court  to 
satisfy  the  claim;  or  he,  three  days  after  the  charges  against  such 
property  become  due,  may  sell  the  same,  or  such  undivided  frac- 
tion thereof  as  may  become  necessary,  to  defray  the  amount  due 
and  costs  of  sale,  by  giving  three  days'  notice  of  the  sale  by  adver- 
tising in  some  newspaper  published  in  the  county,  or  city  and 
county,  in  which  the  lien  has  attached  to  the  property ;  or,  if  there 
is  no  paper  published  in  the  county,  then  by  posting  notices  of  the 
sale  in  three  of  the  most  public  places  in  the  town  or  township  for 
three  days  previous  to  the  sale. 

Said  notices  shall  contain  an  accurate  description  of  the  prop- 
erty to  be  sold,  together  with  the  terms  of  sale,  which  must  be  for 
cash,  payable  on  the  consiunmation  of  the  sale.  The  proceeds  of 
the  Bale  mnst  be  applied  to  the  discharge  of  the  lien  and  the  costs 
of  the  sale ;  the  remainder,  if  any,  must  be  paid  over  to  the  owner, 
if  known,  and  if  not  known  must  be  paid  into  the  treasury  of  the 
hnmane  society  of  the  bounty,  or  city  and  county,  wherein  the  sale 
takes  place;  if  no  humane  society  exists  in  the  county,  wherein  the 
sale  takes  place,  then  the  remainder  shall  be  paid  into  the  coimty 
treasury.* 

1  EsiT'B  Cfc.  G.  C.  P.,  MM.  1206;  BUt«.  ft  AmdtB.  IMS,  p.  632. 
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§  2073.    Waiver  of  Demand. 

.    A  debtor  or  pledgor  waives  &  demand  of  performance  as  a  con- 
dition precedent  to  a  sale  of  property  pledged,  by  a  positive  refusal 
to  perform,  after  performance  is  dne;  but  cannot  waive  it  in  any 
other  manner  except  by  contract* 
1  Ken's  Cje.  Civ,  Code,  gee.  3001 

§  2974.    Manner  of  Sale  of  Fled{^  Proper^. 

The  sale  by  pledgee  of  property  pledged  must  be  made  by  pub- 
lic auction,  in  the  manner  and  npon  the  notice  of  sale  of  personal 
property  onder  execution.' 

1  Kerr*!  Cye.  Civ.  Code,  see,  3005. 

§  2976.    Pledgee's  Sale  at  BecuritieB. 

A  pledgee  cannot  sell  any  evidence  of  debt  pledged  to  him,  ac- 
cept the  obligations  of  governments,  states,  or  corporations;  bat 
he  may  collect  the  same  when  due.* 

1  Een*!  Cye.  Civ.  Code,  see.  300& 

§  2976.    Sale  on  the  Demand  of  the  Pledgor. 

'Whenever  property  pledged  can  be  sold  for  a  price  sufficient  to 
satisfy  the  claim  o£  the  pledgee,  the  pledgor  may  reqnire  it  to  be 
sold,  and  its  proceeds  to  be  applied  to  such  satisfaction,  irlun  due.' 

1  Kert'i  Cye.  Civ.  Code,  see.  3007. 

§  2977.    Surplus  to  be  Paid  to  Pledgor. 

After  a  pledgee  has  lawfully  sold  property  pledged,  or  otherwise 
collected  its  proceeds,  be  may  deduct  therefrom  the  amount  due 
nnder  the  principal  obligation,  and  the  necessary  expenses  of  sale 
and  collection,  and  must  pay  the  surplus  to  the  pledgor,  on  de- 
mand.* 

1  Kerr's  Cje.  Civ.  Code,  see.  30OS. 

§  2978,    Pledgee  may  Betain  All  That  can  Become  Doe. 

When  property  pledged  is  sold  by  order  of  the  pledgor  before 
the  cUim  of  the  pledgee  is  due,  the  latter  may  retain  out  of  the 
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ARTICLE  m. 

rOEECLOSUEE  BY  SUIT, 

i  2981.  Concurrent  jurisdiction  with  superior  eonrti. 

I  2SS2.  Proceedings  in  foreclosurs  auitB. 

f  2933.  Surplus  money  to  be  deposited  in  court. 

i  2984.  Proceedings  when  debt  secured  falls  due  at  different  timM. 

f  2985.  Oath  and  undertaking  of  eammiEsioner. 

f  2986.  Complaint— Foreclosure — Chattel  mortgage — Form. 

i  2987.  Decree  of  foreclosure  sale — Porm. 

i  2988.  Execution  for  defieienoj'  of  sale — Form. 

§  2981.    Concurrent  Jurisdiction  With  Saperior  Courts. 

The  justices'  conrts  shall  have  concQirent  jurisdiction  with  the 
superior  conrts  within  their  respective  townships  in  actions  to  en- 
force and  foreclose  liens  on  personal  property  where  neither  the 
amount  of  the  liens  nor  the  value  of  the  property  amounts  to  three 
hundred  dollars.' 

1  Een's  Cyc.  C.  C.  P.,  ■•&  US,  snbd.  2. 

§  2982.    Proceedings  in  Foreclosnre  Suits. 

There  can  be  but  one  action  for  the  recovery  of  any  drf)t,  or  the 
enforcement  of  any  right  secured  by  mortgage  upon  real  or  per- 
sonal property,  which  action  must  be  in  accordance  with  the  pro- 
visions of  this  chapter.  In  such  action  the  court  may,  by  its 
judgment,  direct  the  sale  of  the  encumbered  property  (or  so  much 
thereof  as  may  be  necessary),  and  the  application  of  the  proceeds 
of  the  sale  to  the  payment  of  the  costs  of  court,  and  the  expenses 
of  the  sale,  and  the  amount  due  plaintiff,  including,  where  the 
mortgage  provides  for  the  payment  of  attorney's  fees,  such  sum 
for  such  fees  as  the  court  shall  find  reasonable,  not  ezceediog  the 
amount  named  in  the  mortgage. 

The  court  may,  by  its  judgment,  or  at  any  time  after  judgment, 
appoint  a  commissioner  to  sell  the  encumbered  property.  It  must 
require  of  him  an  undertaking  in  an  amount  fixed  by  the  court. 
with  sufficient  sureties,  to  be  approved  by  the  judge,  to  the  effer^t 
that  the  commissioner  will  faithfully  perform  the  duties  of  his 
office  according  to  law.  Before  entering  upon  the  discharge  of  bis 
duties  he  must  file  sneh  undertaking,  so  approved,  together  with  his 
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may,  in  its  jadgment,  direct  the  vhole  thereof  to  be  sold  in  one 
of  such  counties  by  the  sheriff,  commissioner  or  elisor,  as  the  case 
may  be,  aod  upon  sach  proceedings,  and  with  like  effect,  as  if  the 
whole  property  were  situated  in  that  county.* 

1  See  etuptei  64,  ftnte  69;  Ezecu-  1  Ctl.  App.  189,  81  Pae.  1029;  San 

tion  Salea,  suprft,  Francisco  Breweries  y.  Schurtz,  IM 

*  KeiTfi  Cye.  C.  C.  P.,  sec.  726;  Cal.  *20,  426,  38  Pac.  92;  Taylor  t. 
People'!  Home  Sav.  Bank  t.  Sadler,  Elleuberger,  12S  Cal.  411,  414. 

S  2983.    Sniplnji  Money  to  be  Deposited  in  Court. 

If  there  be  surplus  money  remaining,  after  pajrment  of  the 
amount  due  on  the  mortgage,  lien,  or  encumbrance,  with  costs,  the 
court  may  cause  the  same  to  be  paid  to  the  person  entitled  to  it, 
and  in  the  meantime  may  direct  it  to  be  deposited  in  court.* 

1  Kerr*!  Cjc.  C.  0.  P.,  see.  727;  14  Pae.  833;  Tan  Loo  t.  Tan  Aken, 
Heppe  T.  JohnBon,  73  Cal.  2«,  268,      104  CaL  269,  &71,  37  P«e.  926. 

§  2984.    ProcMdings  When  Debt  Secured  Falli  Due  at  Different 

Timei. 
If  the  debt  for  which  the  mortgage,  lien,  or  encumbrance  is  held, 
is  not  all  due,  so  soon  as  sufficient  of  the  property  has  been  sold  to 
pay  the  amount  due,  with  costs,  the  sale  must  cease;  and  after- 
ward, as  often  as  more  becomes  due,  for  principal  or  interest,  the 
court  may,  on  motion,  order  more  to  be  sold.  But  if  the  property 
cannot  be  sold  in  portions,  without  injury  to  the  parties,  the  whole 
may  be  ordered  to  be  sold  in  the  first  instance,  and  the  entire  debt 
and  costs  paid,  there  being  a  rebate  of  interest  where  such  rebate 
is  proper.' 

*  Kerr's  Cye.  0.  C.  P.,  see.  728. 

§  298B.    Oath  and  Undertaking  of  Oommlasioner, 

The  commissioner,  before  entering  upon  his  duties,  must  be  sworn 
to  perform  them  faithfully,  and  the  court  making  the  appointment 
shall  require  of  him  an  undertaking,  with  sufficient  sureties,  to  be 
approved  by  the  court,  in  an  amount  to  be  fixed  by  the  court,  to 
the  effect  that  he  will  faithfully  perform  the  duties  of  comtnia- 
eioner,  according  to  law. 

Within  thirty  days  after  such  sale,  the  commissioner  niTist  file 
with  the  clerk  of  the  court  in  which  the  action  is  pending,  a  veri- 
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"WherefoTe,  tlie  plaintiff  prays  judgment : — 

1.  That  the  defendant  be  foreclosed  of  all  interest,  lien  and 
equity  of  redemption  in  aaid  mortgaged  property,  to  wit,  the  said 
goods  and  chattels ; 

2.  That  the  same  he  sold,  and  that  the  proceeds  thereof  he  ap- 
plied to  the  payment  of  the  costs  and  expenses  of  this  action  and 

of  counsel  fees,  not  to  exceed  the  sum  of dollars,  and  of  the 

amount  due  on  said  note  and  mortgage,  with  interest  thereon  up 
to  the  time  of  payment  at  the  rate  of  seven  per  cent  per  month ; 

3.  That  the  said  defendant  he  adjudged  to  pay  any  deficiency 
that  may  remain  after  applying  all  said  money  as  aforesaid,  and 
for  such  other  and  further  relief  as  to  this  court  may  seem  just  in 
the  premises. 


Attorney  for  Plaintiff. 


§  2987.    Decree  of  Foreclosnre  Sale — Torm. 

[Title  of  Court  and  Cause.] 

I.  This  cause  this  day  having  been  brought  on  to  he  heard  upon 
the  complaint  filed  herein,  taken  as  confessed  hy  the  defendant 

[whose  default  for  not  answering  thereto  has  been  duly 

entered],  and  upon  the  answers  filed  thereto  hy  the  defendants 
and [as  the  case  may  he],  and  the  court  hav- 
ing heard  the  proofs  necessary  to  enable  it  to  render  judgment 
herein ;  and  it  appearing  to  the  court  that  there  is  now  due  to  the 

plaintiff,  from  said  defendant ,  for  principal  and  interest 

upon  the  debt  and  mortgage,  mentioned  and  set  forth  in  the  com- 
plaint, the  sum  of dollars,  and  that  all  the  allegations  in 

the  said  plaintiff's  complaint  contained  are  true — now,  on  motion 
of ,  of  counsel  for  the  plaintiff, — 

II.  It  is  adjudged  and  decreed  that  all  and  singular  the  mort- 
gaged property  mentioned  in  the  said  complaint,  and  hereinafter 
described,  or  so  much  thereof  as  may  he  sufficient  to  raise  the 
amount  due  to  the  plaintiff,  for  the  principal  and  interest,  and  costs 
in  the  suit  and  expense  of  sale,  and  which  may  he  sold  separately 
without  material  injury  to  the  parties  interested,  he  sold  at  public 
auction,  by  or  under  the  direction  of  the  sheriff  of  the  city  and 
county  of [or  the  constable  of  the  township] ,  where  said 
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rtgaged  property  is  situate ;  that  said  sale  be  made  in  said  city  and 
nty  [or  county  or  township] ;  that  the  snid  sheriff  give  public 
ice  of  the  time  and  place  of  said  sale,  according  to  the  course 
1  practice  of  the  court,  and  the  law  relative  to  sales  of  personal 
perty  under  execution;  and  that  the  plaintiff,  or  any  of  the 
ties  to  this  suit,  may  become  the  purchaser  at  such  sale ;  and 
t  the  said  sheriff  execute  a  bill  of  sale  to  and  deliver  possession 
he  purchaser  or  purchasers  of  the  said  mortgaged  property ; 
U.  That  the  said  sheriff,  out  of  the  proceeds  of  said  sale,  re- 
1  his  fees,  disbursements,  and  commissions  on  said  sale,  and  pay 
he  plaintiff  or  his  attorney,  out  of  said  proceeds,  his  costs  in  this 
:,  taxed  at  twenty-five  dollars,  and  the  sum  of  fifty  dollars  fixed 
Mid  mortgage,  and  allowed  by  the  court  as  counsel  fee  of  fore- 
nre,  with  interest  thereon  from  this  date  at  the  rate  of  seven 

cent  per  annum,  and  also  the  amount  so  found  due  as  afore- 
I  to  either,  with  interest  thereon  at  the  rate  of  seven  per  cent 

annam  from  the  date  of  this  decree,  or  so  much  thereof  as  the 
1  proceeds  of  sale  will  pay  of  the  same; 

7.  That  the  defendant,  and  all  persons  claiming  or  to  claim 
n  or  under  him,  and  all  persons  having  liens  subsequent  to  said 
"teage,  by  judgment  or  decree,  upon  the  property  described  in 
I  mortgage,  or  their  personal  representatives,  aud  all  persons 
ing  any  lien  or  claim  by  or  nuder  such  subsequent  judgment 
leeree,  and  their  heirs  or  personal  representatives,  and  all  per- 
I  claiming  to  have  acquired  any  estate  or  interest  in  said  prop- 
'  subsequent  to  the  exeeutioD  of  said  mortgage  as  aforesaid,  be 
;ver  barred  and  foreclosed  of  and  from  all  equity  of  redemp- 
I,  and  claim  in,  of  and  to  said  mortgaged  property,  and  every 
t  and  parcel  thereof,  from  and  after  the  sale  of  said  property 
if oresaid ; 

'.  And  it  is  further  adjudged  and  decreed  that  the  purchaser 
lurchasers  of  said  mortgaged  property  at  such  sale  be  let  into 
lesaion  thereof,  and  that  any  of  the  parties  to  this  action  who 
'  be  in  possession  of  said  property,  or  any  part  thereof,  and 

person  who  since  the  commencement  of  this  action  has  come 
I  possession  under  them  or  either  of  them,  deliver  possession 
•eof  to  such  purchaser  or  purchasers,  on  production  of  the 
iff'a  bill  of  sale  for  such  property,  or  any  part  thereof; 


§  2988  hillteb's  justices'  code.  1186 

YI.  And  it  is  farther  adjudged  and  decreed  that  if  the  moneys 
arising  from  the  ssid  sale  be  insufficient  to  pay  the  amonnt  so 
found  due  to  the  plaintiff  as  above  stated,  with  the  interest  and 
costs,  and  expenses  of  sale  as  aforesaid,  the  sheriff  specify  the 
amount  of  such  deficiency  and  balance  due  the  plaintiff  in  his  re- 
turn of  said  sale,  and  that,  on  the  coming  in  of  said  return,  a  judg- 
ment of  this  court  shall  be  docketed  for  such  balance  against  the 
defendant ,  and  that  the  defendant ,  who  is  per- 
sonally liable  for  the  payment  of  the  debt  secured  by  the  said  mort- 
gaRie,  pay  to  the  said  plaintiff  the  amount  of  such  deficiency  and 
judgment,  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  said  last-mentioned  retmrn  and  judgment; 
and  that  the  said  plaintiff  have  execution  therefor. 

The  description  of  the  property  authorized  to  be  sold  nnder  and 
by  virtue  of  this  decree,  so  far  as  the  same  can  be  ascertained  from 
the  mortgage  referred  to,  or  from  the  complaint  filed  in  this  action, 
is  as  follows,  to  wit  [describe  it]. 


Justice  of  the  Peace. 


§  2988.    ExecaMon  for  Defldency  of  Sale — Form, 
[Title  of  Court  and  Cause.] 

In  the  Justices'  Conrt  of  the  City  and  County  of ,  State 

of . 

The  People  of  the  State  of to  the  Sheriff  of  the  City  and 

County  of ,  Greeting: — 

Whereas,  on  the day  of ,  19 , ,  plain- 
tiff, recovered  a  judgment  in  the  said  justices'  court  of  the  city  and 

county   of   ,   state   of  ,    against   and 

,  defendants,  for  the  foreclosure  of  a  certain  mortgage, 

and  the  sale  of  the  mortgaged  property,  to  satisfy  the  sum  found 
due  to  the  said  plaintiff  for  principal  and  interest,  to  wit,  the  sum 
of  two  hundred  dollars,  gold  coin  of  the  United  States  of  America, 
with  interest  from  the  date  of  said  judgment  at  the  rate  of  seven 
per  cent  per  annum  till  paid,  together  with  the  costs  and  expenses 
of  sale,  as  appears  to  us  of  record, — in  obedience  to  which  judg- 
ment the  said  sheriff  sold  the  said  mortgaged  property  and  applied 
the  proceeds  of  sale  as  therein  directed,  and  has  made  his  return 
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to  said  court  that  there  Ib  a  deficiency  of  such  proceeds  of  sale, 
I  that  there  is  still  due  to  the  plaintiff  the  sum  of  one  hundred 
lata,  gold  coin  of  the  United  States  of  America,  bearing  inter- 

at  the  rate  of  seven  per  cent  per  annum  from  the day  of 

,  19 [the  date  of  said  return] ; 

^d  whereas,  the  said  judgment  was  docketed  in  said  court  in 

i  city  and  county  for  said  balance  or  deficiency  on  the day 

,  19 ,  against  — i ,  the  judgment  debtor,  who 

)T  said  judgment  made  personally  liable  therefor,  and  the  sum 
one  hundred  dollars,  gold  coin  of  the  United  States  of  America, 
b  interest  at  the  rate  of  seven  per  cent  per  annum  from  the 
i  date  of  said  docketing,  is  now  actually  due  on  said  judg- 
>t  — 

low  yon,  the  said  sheriff,  are  hereby  required  to  make  the  said 
1  due  on  the  said  judgment,  with  interest  as  aforesaid,  and  costs 
I  accruing  costs,  to  satisfy  the  said  judgment  in  gold  coin  of 
United  States  of  America,  out  of  the  personal  property  of  said 

tor ,  or  if  sufficient  personal  property  of  said  debtor 

not  he  foond,  then  out  of  the  real  property  in  your  county 
iDging  to  him,  and  make  return  of  this  writ  within  sixty  days, 
h  what  yon  have  done  indorsed  thereon. 

Vitness, ,  justice  of  the  peace,  at  the  courtroom  of  said 

rt,  in  the  city  and  county  of  ,  this  day  of 

Lttest  my  hand  and  seal  of  said  court  the  day  and  year  last 
M  written. 

Seal]  , 

Clerk. 

By , 

Deputy  Clerk. 
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CHAPTER  LXXIV, 

SERVICE  OP  PAPERS. 

S  2SS9.  8«rTiee  of  papers — In  genenJ. 

J  29S0.  Notice  of  motion,  within  wliat  time  to  be  giTen. 

i  2991.  Notices  and  papers,  how  lervcdi 

i  2992.  When  and  how  aenred. 

!  2993.  Service  ij  mail. 

!  2984.  Service  hj  mail,  how. 

i  2995.  AppesTBnce — Notice!  after  appearane*. 

;  2996.  Service  on   DonTed dents—Service  on  attamsf. 

i  2997.  Service  by  telegraph. 

S  299S.  Affidavit   of  eerviee — Conapicuoua  place — Form. 

S  2999.  Affidavit   of  aervice — Partj— Farm, 

I  3000.  Affidavit  of  service  by  mail — Form. 

i  3001,  Notice  of  motion— Form. 

!  3002,  Powers  respecting  coudnet  of  proeeedinga. 

§  2989.    Service  of  Papers — ^In  General 

Although  but  few  of  the  states  require  service  of  papers  upon 
the  adverse  party  in  justices'  courts  by  statutory  proviaion,  it  has 
become  a  universal  custom  in  all  of  the  states  to  serve  papers  and 
copies  of  the  same  upon  the  adverse  party  in  most  of  the  justices' 
courts  of  the  first  class.  In  those  courts  and  city  and  county 
justices'  courts  rules  of  procedure  passed  by  the. justice  require 
the  service  of  papers.  Of  course,  certain  papers  such  as  notices 
of  motion  and  the  like  are  required  to  be  served  under  the  same 
provisions  as  apply  to  the  superiop  court  proceedings,  but  as  to 
tlie  provisions  of  the  courts  of  record  relating  to  service  of  original 
papers  such  as  complaints,  demurrers  and  the  like  extending  to  the 
justice  court,  sneh  is  not  the  case.^ 

1  As  to  uoticea  and   papers,  how  As    to    serriee    hj    mail,    Ikow: 

served:    Kerr's   Cyc.   C.    C.   P.,   see.  Kerr's  Cyc.  C.  C.  P.,  sec.  1013. 

1010;  (Nov.)  C.  C.  P.,  nee.  406.  As   to    appearance,    notices   after 

As    to    when    and    how    served:  appearance:   Kerr's   Cyc.   G,   C.  P., 

Kerr's  Cyc.  C.  C.  P.,  sec,  1011.  sec.  1014, 

As    to    service    by    mail,    when:  As    to    service    on    nonreaidenta, 

Kerr's  Cyc.  G.  C.  P.,  aec  1012.  where  a  party  hag  an  attorney,  ler- 
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I  ikiH   h%    on    meh    Attontejt  Into  «ont«tiipt:  Kerr's  Cye.  C.  C.  P., 

■fi  Cye.  C.  C.  P.,  iBc.  1015.  Me.  1016. 

)  to  pr«e«ding  proTisions  not  ta  Ab  to  Mrriee  hy  t«l«tnph:  Eerr*! 

\j  to  proeeading  to  bring  party  C7C.  C.  C.  P.,  mc.  1017. 

990.  Notice  of  Motion,  Within  What  Time  to  be  Oiven. 
flien  a  written  notice  of  a  motion  is  necessary,  it  most  be 
in,  if  the  conrt  is  held  in  the  connty  in  which  at  least  one  of 
attorneys  of  each  party  has  his  office,  five  days  before  the  time 
lointed  for  the  hearing ;  otherwise,  ten  days.  When  the  notice 
erred  by  mail,  the  number  of  days  before  the  hearing  must  be 
■eased  one  day  for  every  twenty-five  miles  of  distance  between 
place  of  deposit  and  the  place  of  service ;  such  increase,  how- 
r,  not  to  exceed  in  all  thirty  days ;  but  in  all  cases  the  court,  or 
idge  thereof,  may  prescribe  a  shorter  time.^ 

Kerr's  Cyc  C.  C.  P.,  MC  10O5;  SUts.  ft  Amdti.  1307,  p.  601;  Kerr's  Stilts, 
ndts.  1906-7,  p.  *73. 

Ml.   Notices  and  Papers,  How  Served. 

lotices  most  be  in  writing,  and  the  notice  of  a  motion,  other 
1  for  a  new  trial,  must  state  when,  and  the  grounds  upon  which 
ill  be  made,  and  the  papers,  if  any,  upon  which  it  is  to  be  based. 
By  sncb  paper  has  not  previously  been  served  upon  the  party  to 
aotified  and  was  not  filed  by  him,  a  copy  of  such  paper  must 
Dmpany  the  notice.  Notices  and  other  papers  may  be  served 
n  the  party  or  attorney  in  the  manner  prescribed  in  this  chap- 
,  when  not  otherwise  provided  by  the  Code  of  Civil  Procedure.' 

Em's  Ctc.  a  C.  P.,  see.  1010;  Stats.  1907,  p.  601;  Ken's  Stats.  &  AMdts. 
1-7,  p.  473. 

!992.  When  and  How  Served. 

Dhe  service  may  be  personal,  by  delivery  to  the  party  or  attor- 
r  on  whom  the  service  is  required  to  be  made,  or  it  may  be  as 

L.  If  npon  an  attorney,  it  may  be  made  daring  his  absence  from 
1  office,  by  leaving  the  notice  or  other  papers  with  his  clerk 
^eiii,  or  with  a  person  having  charge  thereof ;  or  when  there  ia 
'  person  in  the  office,  leaving  them  between  the  hours  of  nine 
the  morning  and  five  in  the  afternoon,  in  a  conspicuous  place 
the  office;  or  if  it  is  not  open  so  as  to  admit  of  such  service, 
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then  by  leaving  them  at  the  attorney's  residence,  with  some  per- 
son of  not  less  than  eighteen  years  of  age,  if  his  residence  is  in  the 
snme  county  with  his  office;  and  if  his  residence  is  not  known, 
or  is  not  in  the  same  county  with  his  office,  or  being  in  the  same 
county  it  is  not  open,  ot  there  is  not  found  thereat  any  person 
of  not  less  than  eighteen  years  of  age,  then  by  patting  the  same, 
inclosed  in  a  sealed  envelope,  into  the  postoffice  directed  to  soch 
attorney  at  his  office,  if  known;  otherwise  to  his  residence,  if 
known;  and  if  neither  his  office  nor  hia  residence  is  known,  then 
by  delivering  the  same  to  the  clerk  of  the  court  for  the  attorney; 
2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  of 
other  paper  at  his  residence,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  evening,  with  some  person  of  not  less  than 
eighteen  years  of  age ;  and  if  his  residence  is  not  known,  by  deliv- 
ering the  same  to  the  clerk  of  the  court  for  such  party/ 

I  Kerr's  Qje.  C.  C.  P.,  WC.  1011;  SUta.  1907,  p.  M2;  Eeir'i  Stats,  ft  Amdta. 
190S~7,  p.  171. 

§  2993.    Service  by  Mail. 

Service  by  mail  may  be  made,  where  the  person  making  the  ser- 
vice, and  the  person  on  whom  it  is  to  be  made,  reside  or  have  their 
offices  in  different  places,  between  which  there  is  a  regular  com- 
munication by  mail.* 

»  See  Kerr's  Cye.  C.  C.  P.,  sec.  1012. 

§  2994.    Service  by  Mail,  How, 

Ifl  case  of  service  by  mail,  the  notice  or  other  paper  miist  be  de- 
posited in  the  postoffice,  in  a  sealed  envelope,  addressed  to  the  per- 
son on  whom  it  is  to  be  served,  at  his  office  or  place  of  residence, 
and  the  postage  paid.  The  service  is  complete  at  the  time  of  the 
deposit,  but  if,  within  a  given  number  of  days  after  such  service, 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  within  which  such  right  may  be  exercised  or  act 
to  be  done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  address;  such 
extension,  however,  not  to  exceed  thirty  days  in  all.' 

1  Kerr's  Cje.  C.  C.  P.,  sec.  1013;  Stats.  1907,  p.  «0S;  Ken's  SUts.  ft  Amdta. 
1906-7,  p.  474. 
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2996.  Appearaiic»— Notices  After  Appearance. 
A  defendant  appears  in  an  action  when  he  answers,  demurs,  or 
m  the  plaintiff  written  notice  of  bis  appearance,  or  when  an  at- 
ney  gives  notice  for  him.  After  appearance,  a  defendant  or  his 
orney  is  entitled  to  notice  of  all  subsequent  proceedings  of  which 
tice  is  required  to  be  given.  But  where  a  defendant  has  not 
peared,  service  of  notice  of  papers  need  not  be  made  upon  him 
less  he  is  imprisoned  for  want  of  bail.^ 
See  Eerr'H  Cjc.  C.  C.  P.,  see.  1014. 

2996.  Service  on  Nonresidents — Service  on  Attorney. 
^en  a  plaintiff  or  a  defendant,  who  has  appeared,  resides  out 
the  state,  and  has  no  attorney  in  the  action  or  proceeding,  the 
Tice  may  be  made  on  the  clerk  for  him.  But  in  all  eases  where 
)arty  has  an  attorney  in  the  action  or  proceeding,  the  service  of 
pen,  when  required,  must  be  upon  the  attorney  instead  of  the 
rty,  except  service  of  subpoenas,  of  writs  and  other  process 
ued  in  the  suit,  and  of  papers  to  bring  him  into  contempt.  If 
>  sole  attorney  for  a  party  is  removed  or  suspended  from  prac- 
e,  then  the  party  has  no  attorney  within  the  meaning  of  this 
ttioQ.  If  his  sole  attorney  has  no  known  office  in  this  state, 
tices  and  papers  may  be  served  by  leaving  a  copy  thereof  with 
!  clerk  of  the  court,  nnless  such  attorney  shall  have  filed  in  the 
ise  an  address  of  a  place  at  which  notices  and  papers  may  be 
Ted  on  him,  in  which  event  they  may  be  served  at  such  place.* 
K«rr'«  C7C  C.  C.  P.,  aee.  lOlG;  Stat*.  1907,  p.  602;  Eeir'a  State.  *  Amdti. 
6-7,  p.  47*. 

(997.    Service  by  Telegntph. 

\ny  summons,  writ,  or  order  in  any  civil  suit  or  proceeding, 
d  all  other  papers  requiring  service,  may  be  transmitted  by  tele- 
iph  for  service  in  any  place,  and  the  telegraphic  copy  of  such 
it,  or  order,  or  paper  so  transmitted,  may  be  served  or  executed 

the  officer  or  person  to  whom  it  is  sent  for  that  purpose,  and 
turned  by  him,  if  any  return  be  requisite,  in  the  same  manner, 
id  with  the  same  force  and  effect  in  all  respects,  as  the  original 
ii«reof  might  be  if  delivered  to  him,  and  the  oEBcer  or  person  serv- 
^g  DT  executing  the  same  has  the  same  authority,  and  is  subject 
^  the  same  liabilities,  as  if  the  copy  were  the  originaL^ 

*  Ste  Kerr's  Cyc.  C.  C.  P.,  tec.  1017. 
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§  2Dd8.    Affidavit  of  Service — Conspicnoni  Place— Form. 
[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says  tliat ;  that  at 

o'clock M.,  on  the day  of ,  1ft  — ,  he  served 

the  annexed  notice  on  the  plaintiflE  herein,  by  leaving  a  copy  of 
said  notice  in  a  conspicuous  place  in  the  office  of  the  said  plaio- 

tiff's  attorney  herein,  at  No. street,  in  the  county 

of ,  to  wit,  upon  the  office  table.    When  said  notice  was 

so  left  on  said  table  said  office  was  open,  but  no  person  was  in 
charge  thereof. 

[Subscribed  and  sworn  to.] 

§  2999.    Affidavit  of  Service— Party— Form. 
[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says  that,  at o'clock M., 

on  the day  of ,  19 ,  he  served  the  annexed  notice 

upon  the  plaintiff  herein,  by  leaving  a  copy  of  said  notice  at  the 

residence  of  said  plaintiff,  No. street,  in  the  city 

and  county  of .    At  that  time  the  said  plaintiff  was  ab- 
sent from  his  said  residence  and  the  said  notice  was  delivered  to 

and  left  with  a  discreet  person  over years  of  age. 

[Subscribed  and  sworn  to.] 

§  3000.    Affidavit  of  Service  by  Mail— Fonn. 

[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says  that  he  is  the  attorney  of  rec- 
ord for  the  plaintiff  herein;  that  he  resides  in  the  city  and  county 

of ,  state  of ;  that is  the  attorney  of 

record  for  the  defendant  herein,  and  that  the  said re- 
sides in ,  county  of ;  that  in  each  of  said  places 

there  is  a  United  States  postofBce,  and  between  said  two  places 

there  is  a  regular  daily  communication  by  mail;  that  on  the 

day  of ,  19 ,  deponent  served  a  true  copy  of 

herein  on  said ,  the  said  attorney  of  defendant,  by  de- 
positing said ,  on  said  date,  in  the  postoffice  at  said  county 

-  aforesaid,  properly  inclosed  in  a  sealed  envelope  ad- 


dressed  to  said ,  attorney    at   law,  ■ 

county,  state  of ,  and  prepaying  the  postage  thereon. 

[Subscribed  and  sworn  to.] 
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CHAPTER  LXXV. 

CONTEMPTS. 

I  8003.  Contemptt— ^What  acta  eonatitute. 

I  3004.  He-eiitrj  on  property  after  evietiao,  ithtn  a  eontempb 

f  3006.  Comteinpt  in  presenee  of  the  juatiee — How  puniabed. 

I  3006.  Contempt!   not  in   presence   of   justice — How   pnniabed. 

t  3007.  Contempt — Limit  of   pnniihment. 

i  300S.  Contempt — Docket  entry  on  conviction  for. 

!  3009.  Colorado — Joatice  to  preaerra  order — Contempt 

I  3010.  Waahington — Contempts. 

!  3011,  Washington — Puniahmant  for  contempt. 

I  3012.  Washington— Hearing— Warrant  for  offender. 

i  3013.  Washington — Summary  arraignment. 

1  301*.  Washington — Warrant— Form. 

I  301S.  Washington — Judgment — Form. 

{  3016.  Washington — Warrant  of  commitment. 

i  3017.  Oregon— Chapter  5  of  title  8,  Oregon  Code  of  Civil  Proeednre,  ap- 
plicable to  eontempta. 

1  3018.  Oregon — Commitment,  how  executed. 

I  301B.  Oregon — Commitment — Form. 

1  3020.  Contempts   in  justices'   courts,   punishment  of. 

i  3021.  Washington — Appeal  from  judgment  in  contempt  case*. 

1  3022.  Order   reciting  a  "contempt"  in   view  of  justice— Farm. 

I  3023.  Affidavit  that  a  contempt  haa  been  committed — Form. 

t  3021.  Order  to  show  cause  wbj  punishment  for  contempt  should  not  be 
inflicted — Form. 

1  3025.  Warrant   of    arrest — Contempt — Not   in   view    of   justice— Form. 

I  3026.  Washington— Entry  in  docket— Form. 

i  3027.  Beturn  of  warrant  of  arrest — Form. 

I  3028.  Order  dismissing  charge  of  contempt — Form. 

I  3029.  Attachment  for  defaulting  defendant — Form. 

t  3030.  Affidavit — Befnsal  to  obty  court's  order— Form. 

i  803L  Order  to  show  cause — Contempt— Not  paying  coats— ^Docket  order 

I  3032.    Order — Conviction  of  contempt— Form. 

§  3003.    Contempts— WlBtt  Acts  Oonstituta. 

A  justice  may  puQish  as  for  contempt,  persona  guilty  of  the  fol- 
lowing acts,  and  no  other; 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  jus- 
tice while  holding  the  court,  tending  to  interrupt  the  doe  course  of 
a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturb- 
ance in.  the  presence  of  the  justice,  or  in  the  immediate  vicinity  of 
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lossession  to  the  party  entitled  nnder  the  original  jsrlj;- 
ir  process,  or  to  his  lessee,  grantee  or  successor  in  interest, 
>  appe&l  from  the  order  directing  the  issuance  of  an  alias 
f  possession  stays  the  execution  thereof,  unless  a  wntten 
aking  ia  executed  on  the  part  of  the  appellant,  with  two 
e  sureties  to  the  effect  that  he  will  not  commit  or  suffer  to 
imitted  any  waste  thereon,  and  if  the  order  is  affirmed,  or 
peal  dismissed,  he  will  pay  the  value  of  the  use  and  oecupa- 
:  the  property  from  the  time  of  his  unlawful  re-entry  until 
livery  of  the  possession  thereof,  pursuant  to  the  judgment 
er,  not  exceeding  a  sum  to  he  fixed  by  the  judge  of  the 
}y  which  the  order  for  the  alias  writ  was  made,  and  which 
<e  specified  in  the  undertaking.^ 

T'B  C7e.  C.  C.  P.,  MC.  121Q;  SUt^  1907,  p.  320;  Kerr's  Stats.  &  Amdts. 
p.  iSi. 

',.  ContMDpt  In  Presence  of  the  Justice— How  Fmiislied. 
^n  a  contempt  is  committed  in  the  immediate  view  and  pres- 
f  the  justice,  it  may  be  punished  summarily ;  to  that  end  an 
nnst  be  made  reciting  the  facts  as  they  occurred,  and  adjudg- 
it  the  person  proceeded  against  is  thereby  guilty  of  contempt, 
at  he  be  punished  as  therein  prescribed.^ 

,    also,   OS   to   contempts    of  1910,  see.  8S,  p.  543;   (TTtali)   Camp. 

(Cal.)  Kerr's  Cyc.  C.  C.  P,  Laws  1907,  see.  3752;  (Wjo.)  Comp. 

3;     (Nev.)     Cattiiig'B    Comp.  SUts.  1»09,  see.  63S4;   (Okl.)  Comp. 

ec.  3609;  <H.  D.)  Bev.  Codes  Laws  1909,  lec.  6470;   (Neb.)  Cob- 

«.  S463;   (Tex.)   Sables'  Tsz.  be^'s  Ann.  Stats.,  aoe.  2041;   (Kan.) 

Its.  1S97,  art.  1&70;  (Or.)  B.  Dassler's  Oen.  Btata.  1909,  see.  6569; 

lodas,  see.  670;    (Wash.)   B.  (Colo.)  Iilills'  Ana.  Stats.  1905,  see. 

Ddes,  see.  1891;  (Idaho)  Bev.  2666;  (N.  U.)  Compt  Laws  1897,  we. 

lee.  4750;  (Mont.)  Bev.  Codes  3236. 
«.  7065;  (3.  D.)  Comp.  Lftws 

I.   Contempts  not  in  Presence  of  Justice — ^How  Punished. 

'U  the  contempt  is  not  committed  in  the  immediate  view  aod 
se  of  the  justice,  a  warrant  of  arrest  may  be  issued  by  such 
,  on  which  the  persQU  so  guilty  may  be  arrested  and  brought 
the  justice  immediately,  when  an  opportunity  to  be  heard  in 
*ense  or  excuse  must  be  given.  .  The  justice  may,  thereupon, 
rge  him,  or  may  convict  him  of  the  offense.' 


CONTEMPTS. 

Cal.)  K«rr'B  Cye.  C.  C.  P.,  sec  Ann.  State. 

(Net.)  CattiDg'i  Comp.  Laws,  lea's    Qen. 

1670;  {N.  D.)  Bbt.  Codes  1905,  (Colo.)   Mil 

t4«;   (Tex.)    Saylea'  Tei.   Civ.  2666;  (N.  K 

,  1897,  art.  ISTOj  (Or.)  B.  £  C.  3235;    (Nei 

I,  ltd.  672;  Lord's  Oregon  Lnmr,  (Utah)     C( 

(Wash.)    R.   &   B.   Codes,   >e«s.  (Idaho)      S 

1G97;   (Idaho)  Bev.  Codes,  mc.  (Uont.)  C. 

(Hont.)  BoT.  Codes,  1907,  sea.  Lawa,  sees. 

(8.  D.)  Comp.  Laws  1910,  sec.  P.,  aecs.  72f 

548;  (Dtah)  Comp.  Lawa  1907,  NolwaBk* 

753;  (Wyo.)  Comp.  8Uti.  1910,  Kelsay  v.  B 

5365-5368;   (Okl.)   Comp,  Laws  jj   -^    j^gg 

aee.    M71;    (Neb.)    Cohbey-a 

07.  Contempt— Liioit  of  Punishment. 
justice  may  punish  for  contempts,  by  fit 
;  ench  fine  not  to  exceed,  in  any  ease,  ont 
imprisonment  one  day.* 
Cal.)  Eerr'B  Cje.  C.  C.  P.,  aee.  1010,  see.  D 
(NeT.)  Cutting's  Comp.  Lawa,  Laws  1907, 
1670;  (N.  D.)  BflT.  Codoa  1905,  Stats.  1910, 
HS5;  (Tex.)  Saj'les'  Tex.  Civ.  Comp.  Lawi 
.  1897,  art.  1570;  (Or.)  B.  4  a  Cobbay's  I 
I,  see.  673;  (Wash.)  B.  ft  B.  (Ean.)  Dai 
*,  sees.  1893-IS97;  (Idaho)  Bev.  aee.  6569;  ( 
I,  see.  4752;  (Mont.)  Bev.  Codes  1905,  a«e.  2< 
MC.  7067;  (a  D.)  Comp.  Lawa      1897,  aee.  3 

108,  Contempt — Docket  Entry  on  Oonv 
le  eonviction,  specifying  particularly  the 
t  thereon,  most  be  entered  by  the  justice 
Cal.)  Kerr's  Cjn.  0,  C.  P.,  sec.  sbc.  91,  p.  1 
(Nev.)  Cntting'a  Comp,  Lawa,  1907,  see.  3 
1670;  (N.  D.)  Bev.  Codes  1905,  1910,  see.  5 
M65;  (Tex.)  Sayles'  Tex.  Civ.  1909,  aee. 
.  1897,  art.  1570;  (Or.)  B.  ft  Ann.  SUta. 
Idea,  aee.  671;  (Wash.)  B.  ft  B.  ler'a  Qen. 
t,  see.  1892;  (Idaho)  Bev.  Codes,  (Colo.)  Mil 
1753;  (Mont.)  Bev.  Codes  1907,  2G66;  (N.  1 
r068;  (a  D.)  Comp.  Laws  1910,      3236. 

K)9.  Colraado — Justice  to  Preserre  On 
rery  person  who  shall  appear  before  a 
a  acting  as  such,  or  who  shall  be  pre£ 
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ceeding  before  a  justice,  must  demean  himself  in  a  decent, 
orderly  and  respectful  manner,  and  for  failure  to  do  so,  such  per- 
son may  be  fined  by  the  said  justice  for  contempt  in  any  sum  not 
more  than  five  dollars.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3901. 

§  3010.    Washinfifton— Contempts. 

In  the  following  cases,  and  no  others,  a  justice  of  the  peace  may 
punish  for  contempt : 

1.  Persons  guilty  of  disorderly,  contemptuous,  and  insolent  be- 
havior toward  such  justice  while  engaged  in  the  trial  of  a  cause, 
or  in  rendering  judgment,  or  in  any  judicial  proceedings,  which 
tend  to  interrupt  such  proceedings  or  impair  the  respect  due  to  his 
authority ;    ' 

2.  Persons  guilty  of  any  breach  of  the  peace,  noise,  or  disturb- 
ance, tending  to  interrupt  the  official  proceedings  oi  said  justice; 

3.  Persons  guilty  of  resistance  or  disobedience  to  any  lawful 
order  or  process  made  or  issued  by  him.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1891. 


§  3011.    Washington — Punishment  for  Contempt. 

Punishment  for  contempt  may  be  by  fine  not  exceeding  twenty- 
five  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
two  days,  at  the  discretion  of  the  justice,  unless  otherwise  provided 
by  statute.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1892. 

§  3012.    Washington— Hearing — ^Warrant  for  Offender. 

No  person  is  to  be  punished  for  a  contempt  before  a  justice  of 
the  peace  until  an  opportunity  has  been  given  to  him  to  be  heard 
in  his  defense ;  and  for  that  purpose,  the  justice  may  issue  his  war- 
rant to  bring  the  offender  before  him.* 

I  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1893. 

§  3013.    Washington — Summary  Arraignment. 

If  the  offender  be  present,  he  may  be  summarily  arraigned  by 
the  justice,  and  proceeded  against  in  the  same  manner  as  if  a  war- 
rant had  been  previously  issued,  and  the  offender  arrested  thereon.* 

1  Biem.  ft  Bal.  Ann.  Codes  Sq  Stats.,  sec.  1894. 
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ivicted  of  the  contempt  aforesaid,  and  is  adjudged  by  the 

led  to  pay  a  fine  of dollars  [or  be  imprisoned,  etc.]. 

ioM day  of ,  A.  D.  19 . 


Justice  of  the  Peace.' 
b  Bftl.  Ann.  Coin  *  SUti.,  Mc.  1806. 

WaBhington — Warrant  of  Commitinait. 
person  convicted  of  a  contempt  be   adjadged  to  be  im- 
a  warrant  of  commitment  must  be  igsned  by  the  justice. 

idjudged  to  pay  a  fine,  a  process  may  be  issued  to  collect 

:  and  when  so  collected,  it  must  forthwith  be  paid  by  the 

to  the  county  treasury.* 

:  Bal.  Ann.  Codes  A  Stats.,  mc.  1897. 

Oregon — Chapter  6  of  Title  8,  Oregon  Code  of  Civil  Pro- 
cedure Applicable  to  Contempts, 
r  5  of  title  8  of  the  Oregon  Code  of  Civil  Procedure,  de- 
in tempts,  and  the  proceeding  for  punishing  a  party 
a  contempt,  shall  apply  to  justices'  court,  except  as  is 
!  Epecially  provided.* 
Or.  Laws,  sec.  2520. 

Ore^n — Commitment,  How  Executed. 
»mmitted,  the  defendant  must  be  delivered  to  the  custody 
oper  officer  by  any  peace  officer  to  whom  the  justice  may 
le  commitment,  first  indorsing  thereon,  substantially,  as 

'I  hereby  authorize  and  command ,  to  deliver  this 

;nt,  together  with  the  defendant  therein  named,  to  the 

if  the  sheriff  of  the  county  of ."  ' 

Or,  Laws,  Hee.  2508. 

Oregon — Commitment — Form. 

mmitment  must  be  signed  by  the  justice  with  his  name  of 

L  may  be  substantially  as  follows: 


I  ooNTEUina. 

Josttce's  Court  for  the  Pneiiict  of 

te  of  Oregon, 
mty  of . 

Id  the  Name  of  the  State  of  Oreg< 
the  Sheriff  of  County  Aforesaid : 
lh  order  having  thik  day  heen  made  by  me  t1 
ted  for  trial  in  a  criminal  action  against  said  /. 
desig:nating  it  generally] ,  you  are  hereby  come 
into  yoar  cnstody,  and  detain  him  accordii 
jtherwise  legally  dischai^ed. 
>ated  at ,  this day  of , 

Justice 
Lard'i  Or.  Lam,  wc  2506. 

020.  CoDtempts  in  Jnitices'  Oourti,  Pniiishm< 
he  pnnishment  for  a  contempt  in  a  justice's  i 
or  imprisonment,  or  both,  but  such  fine  shall  i 

Qty-five  dollars,  nor  the  imprisonment  ten  da 
Lord'i  Or.  I^m,  see.  2521. 

021.  Washington— Appeal  tnm  Judgment  in 
Either  party  to  a  judgment  in  a  proceeding 
I*  appeal  therefrom  in  like  manner  and  with  li 
gment  in  an  action,  but  such  appeal  shall  no 
itay  the  proceedings  in  any  other  action,  sui 
ipon  any  judgment,  decree,  or  order  therein,  < 
"herein  such  contempt  was  committed.  Cont* 
rts  are  punishable  in  the  manner  specially  pn 
pter  relating  to  justices  of  the  peace  and  to  t. 
isdietion.' 

Bern,  k  BftL  Ann.  Codea  &  Stats.,  tea.  1062. 

022.  Order  Beciting  a  "Contempt"  in  Vi 

tie  of  Court  and  Cause.] 

fhereas,   during  the   trial   of  the   above-ei 

i  court  at  ,  county,  state 
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day  of ,  A.  D.  19 ,  before  the  andersigned, 

ce  of  the  peace, [here  insert  contempt  complained 

for  which  conduct  I  do  adjudge  the  said guilty  of 

empt,  and  I  order  him  to  pay  a  fine  of dollars,  and  to 

nprisoned days  in  the  county  jail  of  said  county  of 


ice  of  the  Peace, ,  Township,  County  of . 

S3.    Affidavit  That  a  Contempt  haa  been  Committed— Form. 

le  of  Court  and  Cause.] 

,  being  duly  sworn,  says  that  he  is  a  duly  elected,  quali- 

and  acting  constable  of  said  township ;  that  on  the day 

,  19—: — ,  in  the  town  of , county,  he 

served  a  subpoena  on ,  duly  issued  out  of  this  court 

he  part  of  the  defendant,  commanding  the  said to 

ar  in  this  court  on  this day  of ,  19 ,  at  the 

'  of o'clock,  A.  M.,  as  a  witness  on  behalf  of  defendant; 

the  said did  not  demand  bis  fees  as  a  witness;  that 

laid has  not  obeyed  said  subpoena,  and  did  not  ap- 

as  a  witness  this    day,    though   his   name  was  by  me,  as 
:ted  by  the  judge  of  this  court,  called  in  a  loud  voice  at  the 

of  this  court.     Wherefore  affiant  prays  that  a  warrant  may 
sued  for  the  arrest  of  said ,  and  that  he  may  be  dealt 

as  provided  by  law. 


Subscribed  and  sworn  to  in  the  usual  form.] 

24.    Order  to  Show  Cause  Why  Punishment  for  Contempt 

Should  not  be  Inflictod— Fonn. 
le  of  Court  and  Cause.] 
1  reading  and  filing  the  affidavit  of  - 

appear  before  me  at  my  office  in  - 

,  in  said  county,  on  - 

>ck, M.  to  show  cause  why  he  should  not  be  punished  a* 

contempt  as  in  said  affidavit  alleged.    It  is  ordered  that  a 
'  of  said  affidavit,  and  of  this  order,  be  served  on  the  said 

,  at  least days  before  said  bearing. 

itness,  eto.  _^_____ 

Justice  of  the  Peace. 
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ondersigned  to  pay  a  fine  of dollars   [or  be  imprisoned 

etc.]. 


Justice  of  the  Peace. 
Dated  tlus day  of ,  A.  D.  19 . 

$  3027.    Setnm  of  Warrant  of  Armt— Form. 

Indorsed  on  warrant: 

I  received  the  within  warrant  on  the day  of ,  A, 

D.  19 ,  and  personally  served  the  same  on  the  same  day,  at 

the  town  of ,  in  said  coonty,  by  taking  the  said 

into  custody,  and  he  is  now  present  in  thia  court  in  my  custody 
by  authority  of  the  within  warrant. 


Dated January ,  19 . 

§  3028.     Order  Biamissing  Chains  of  ContMupt — ^Form. 

[Title  of  Court  and  Cause.] 

In  the  matter  of  the  proceedings  against for  contempt, 

it  is  ordered  that be  and  he  is  acquitted  of  the  charge 

of  contempt  preferred  against  him  and  he  is  hereby  discharged 
from  arrest. 


Justice  of  the  Peace. 


§  3029.    Attachment  for  Defaulting  Defendant — Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California,  to  Any  Sheriff,  Constable, 
Marshal  or  Policeman  in  this  State,  Greeting: 
You  are  hereby  commanded  forthwith  to  attach  the  body  of 
T.  M.  L.,  a  defaulting  defendant,  and  have  him  before  our  said 
court  on  Wednesday,  the  3d  day  of  March,  1909,  then  and  there 
to  show  cause  why  he  should  not  be  punished  for  contempt  in  dis- 
obeying the  mandate  of  said  court. 

Witness  my  hand  at  the  city  of  San  Jose,  this  10th  day  of  March, 
1909. 

P.  Q.  J.. 
Justice  of  the  Peace. 
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It  is  Iierety  ordered  that  the  said appear  before  me 

>n , ,  at  my  office  at  the  hour  of  ten  o'clock  A.  M., 

md  then  and  there  show  cause  why  he  should  not  be  punished  for 
:ontempt  in  neglecting  to  obey  the  order  of  this  court  commanding 
lim  to  pay  the  said  costs  and  expenses  aforesaid, 

i  3032.    Ordcor — Conviction  of  Contempt — Fonn. 
Title  of  Court  and  Cause.] 

Whereas,  [after  reciting  the  facts  as  in  the  affidavit  and  order 
'or  examination,  and  the  affidavit  charging  disobedience  of  the 
irder},  and  that  an  examination  of  the  charge  was  made  in  pres- 
ence of  the  accused ;  it  is  therefore  ordered  that  the  said 

le  and  he  is  adjudged  guilty  of  contempt  in  disobeying  the  lawful 
irder  of  this  court  as  aforesaid  (having  the  power  to  obey  said 

irder),  and  it  is  adjudged  that  the  said be  imprisoned 

n  the  county  jail  of  said  county  of until  be  complies  with 

uch  order. 

.[Witness,  etc.] 

Justice  of  the  Peace. 
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§  3033.    Docket  must  Contain  What. 

Every  justice  must  keep  a  book,  denominBted  a  "docket,"  in 
whicli  he  must  ^oter: 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of  money 
be  claimed,  the  amount  thereof. 

3.  The  date  of  the  summons,  and  the  time  of  its  return ;  and  if 
an  order  to  arrest  the  defendant  be  made,  or  a  vrit  of  attachment 
be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or 
their  nonappearance,  if  default  be  made ;  a  minute  of  the  pleadings 
and  motions;  if  in  writing,  referring  to  them;  if  not  in  writing, 
a  concise  statement  of  the  material  parts  of  the  pleading. 

5.  Every  adjournment,  stating  on  whose  application  and  to  what 
time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and 
by  whom  made,  the  order  for  the  jury,  and  the  time  appointed 
for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the 
names  of  all  witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury  dis- 
agree and  are  discharged,  the  fact  of  such  disagreement  and  dis- 
charge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included  and 
the  time  when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom ;  the 
renewals  thereof,  if  any,  and  when  made,  and  a  statement  of  any 
money  paid  to  the  justice,  when  and  by  whom.  - 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of 
the  appeal  bond,  if  any  be  filed.' 

I  (Ciil.)  Kerr'i  Cyc.  C.  C.  P.,  sec.  1910,  lec.  93,  p.  548;  (Utah)  Comp. 

911;    (Nev.)  Cutting's    Comp.   LawB  Ltivia  1907,  ■««.  3T57;  (W^o.)  Comp. 

1900,  Mc.  3657;   (Ariz.)   Bev.  Stats.  SUts.  1910,  gee.  S192;   (Old.)  Comp. 

1901,  sec.  2052;  (N.  M.)  Oorap.  Law»  laws  1909,  nee.  6459;  (Neb.)  Cob. 
1897,  sec.  3242;  (Tei.)  Sayles'  Civ.  bey's  Ann.  Stats.  1909,  sec.  2031; 
Stats.  1897,  art.  I5T9;  (Or.)  B.  &  C.  (Kan.)  Dassler's  Qen.  Stats.  1919, 
Codes,  sec.  2198;  Loid's  Oregon  sec.  5S70;  (N.  D.)  Bev.  Codes  1905, 
Laws,  tee.  2415;  (Wash.)  B.  Ic  B.  sec.  3350;  Weimmer  t.  Suther- 
Codes,  see.  ITTO;  (Idaho)  Bev.  Cades,  land,  74  Cat.  341,  345,  15  Pac. 
sec  4759;  (Mont.)  Bev.  Codes  1907,  849;  Beardsley  t.  Frame,  85  Cal. 
see.     95S6;     (8.    D.)     Comp.     Law>  134,  24  Pae.   7£1;   Fisk  v.   Mitcbell, 


CU.  359,  SeOj  57  Pm.  140;  Ban- 
;  T.  M&rlwu,  133  Cal.  483,  487, 
'ftc  964;  FerpuoB  t,  Bmain  Cos- 
Uina,  152  OL  712,  715,  03  Pae. 
:  Hall  T.  Jastiee'a  Court,  9  OU. 
.  133,  136,  S9  P&c.  87D. 
[»ho.— Green  v.  Christie,  4  Idaho, 
40  Pae.  54. 

■nua. — iO  Eao.  64S;  15  Ran. 
;  14  Kao.  352;  3  Kan.  231;  11 
.  380. 

ebnaka.-~A.nn.  Stata.,  tee.  2031; 
l«r  V.  Ploe,  45  Neb.  7M,  S4  N. 
232;  Tuttle  t.  Wilson,  29  Neb. 

45  M.  W.  088;  Cleghorn  v. 
emaD,  16  Neb.  2£B,  20  N.  W. 

638,  877;  C.  B.  t  Q.  B.  R.  Co. 
ioncke,   32   Neb.   92,  48   N.   W. 

Sed^iek  t.  DuTham,  45  Neb. 
B3  N.  W.  142;  Scott  t.  Bohmaii, 
Set.  625,  47  Am.  8t.  Eep.  767, 
N.  W,  48;  WUkinaon  v.  Carter, 
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S2  Neb.  188,  34  N.  W.  351;  Fowler 
T.  Thomaen,  63  Neb.  578,  94  N.  W. 
810;  NelaoD  v.  SehmolUr,  77  Nab. 
717,  110  N.  W.  658;  Kuker  t.  Bain- 
dorff,  63  Neb.  91,  88  N.  W.  190; 
Goldaein  ».  Fred  Krug  Co.,  63  Neb. 
728,  87  N.  W.  953;  Caster  v.  Schen- 
naman,  74  Neb.  243,  104  N.  W.  49; 
Kelly  T,  EiggB,  5  Neb.  (Unot)  612, 
99  N.  W.  833. 

Dockets  and  records — Neeil  not  be 
kept  as  required  in  courts  of  general 
jurisdiction;  Painter  t.  Jones  (Wjo.), 
S5  Fac.  1050. 

Same — Failure  to  make  pioper  docket 
entries,  judgment  not  invalidated : 
Warder,  Buehirel)  ft  GlosBner  Co.  *. 
Johnson,  114  Mo.  App.  571,  90  S.  W. 
993. 

Same— Evidence  of  facts  wben : 
Carpender  t.  Both,  19S  Mo.  658,  91 
S.  W.  640. 


034.    Wadnngton— Justice's  Docket— OonteiitB. 

Ivecy  jugtice  of  the  peace  muKt  keep  a  docket  in  a  well-bound 

k,  is  which  he  moat  enter,— 

■  The  title  of  all  actions  commenced  before  blm ; 

.  The  object  of  the  action  or  proceeding,  and  if  a  sum  of  money 

claimed,  the  amount  of  the  demand; 

.  The  date  of  the  notice  and  the  time  of  its  return ;  and  if  an 

er  to  arrest  the  defendant  be  made,  the  statement  of  the  facts 

which  the  order  is  issued ; 

:.  The  time  when  the  parties,  or  either  of  them,  appear  or  their 

Appearance,  if  default  be  made ; 

.  A  brief  statement  of  the  nature  of  the  plaintiff's  demand,  and 

amount  claimed;  and  if  any  setoff  be  pleaded,  a  similar  state- 
it  of  the  setoff  and.  the  amount  estimated,  and  every  motion, 
;,  order,  and  exception,  with  the  decision  of  the  court  thereon ; 
-  Every  continuance,  stating  at  whose  request,  and  for  what 
e; 

.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and 
whom  made,  the  order  for  the  jury,  and  the  time  appointed  for 

trial  and  return  of  the  jury ; 
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tea  of  the  jnry  who  appear  aod  are  sworn ;  the  names 
worn,  and  at  whose  request ; 

iict  of  the  jury,  and  when  received ;  and  if  the  jnry 
are  discharged,  the  fact  of  anch  disagreement  and  dis- 

Igment  of  the  court,  and  the  time  when  rendered ; 

ae  of  issuing  execution,  and  the  name  of  the  officer 

rered,  and  an  account  of  the  debt  and  costs,  and  the 

ch  person  separately ; 

:t  of  an  appeal  haying  heen  made  and  allowed,  and 

:tion  of  the  judgment,  or  any  money  paid  thereon, 

when; 

ch  other  entries  as  may  be  material.* 

1,  Ann.  Codes  ft  Stats.,  i«e.  1770. 


iz  to  Docket. 

lUSt  keep  an  alphabetical  index  to  his  docket,  in  which 
ed  the  names  of  the  parties  to  each  judgment,  with  a 
he  page  of  entry.  The  names  of  the  plaintiffs  must 
the  index,  in  the  alphabetical  order  of  the  first  letter 
name.* 


'■  Cye.  C.  C.  P.,  we. 
itting's  Comp.  LftWB, 
D.)  BeT.  Cedes  190S, 
c.)  Ssylee'  Tex.  CIt. 
.  158S;  (Idaho)  Bar. 
;  (Mont.)  Bev.  Codei 


1907,  Me.  7072;  (8.  D.)  Coisp.  Law* 
]»10,  aee.  99,  p.  MS;  (Utmh)  Camp. 
Lswi  1S07,  MC  3T99;  (OU.)  Comp. 
IAW>  190»,  Me.  64S1;  (Nab.)  Cob- 
tefa  Ann.  Btsta.,  tec  £033;  (Kan.) 
I>UBler'a  (Hn.  Stilts.  1M9,  SOW. 


ket  and  Papers  to  h«  Turned  Over  to  Bncceisor. 
ice  of  the  peace,  upon  the  expiration  of  his  term  of 
eposit  with  his  successor  his  official  dockets  and  all 
in  his  office,  as  well  his  own  as  those  of  his  prede- 
ly  other  which  may  be  in  hi^  custody  to  be  kept  as 

9.' 

■i  Cye.  C.  C.  P.,  »ec.  Btsta.    1897,    ■«.    1583;    (Or.)    B.    * 

ttting'a   Comp.   L*wb,  C.    Codea,   sec    £199;    Lord's   Oregon 

I.)  Bev.  SUts.  1901,  Laws,  aee.  241S;  (Idaho)  Bev.  Codes, 

D.)  Bev.  Codes  1905,  sec.  4742;  (Ifont.)  B«v.  Codes  1907, 

[.)   Sayles-  Tex.  Ci».  sec.  7073;  (a  D.)  Comp.  Laws  1930. 
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book,  and  whenever  a  fine  is  imposed,  either  as  the  whole  or  a  part 
of  the  judgment  of  the  justice,  he  shall  forthwith  proceed  to  ren- 
der judgment  thereon  for  the  amount  of  said  fine  and  all  costs  id 
the  ease,  and  such  defendant  shall  remain  iu  the  custody  of  the 
officer  until  such  fine  be  paid.' 
I  (Colo.)  B«T.  stats.,  lee.  16ST. 

§  3040.    Colorado — Sncceedins  Jtistfce  to  Proceed  on  Docket. 

When  the  docket  and  papers  of  any  justice  of  the  peace  shall  be 
transferred  to  any  other  justice  of  the  peace,  as  provided  in  the 
next  section  of  this  act,  snch  justice  receiving  the  same  may  pro- 
ceed to  the  completion  of  all  unfinished  business,  the  issuing  of 
executions  upon  judgments  remaining  unsatisfied  upon  said  docket, 
and  collect  the  same ;  and  shall  have  the  same  power  in  respect  of 
such  docket  and  papera  as  if  the  same  pertained  to  proceedings 
originally  instituted  before  him.' 

I  (Colo.)  Bev.  StaU.  1908,  sec.  3894. 

§  3041.  Colorado — Justice  ReBigning  or  BemoTing  to  Deliver 
Docket  to  Nearest  Justice. 

When  any  justice  of  the  peace  shall  resign  his  office,  or  remove 
from  the  county  or  district  in  which  he  was  elected,  it  shall  be  bis 
duty  to  deliver  bis  docket  and  papers  relating  to  the  business  trans- 
acted before  him  to  the  nearest  justice  of  the  peace  of  his  county 
and  to  return  to  the  office  of  the  clerk  of  the  county  all  copies  of 
the  statutes  which  he  may  have  received  from  that  office ;  and  io 
case  of  the  death  of  any  justice  of  tJie  peace,  it'  shall  be  the  duty 
of  the  person  having  possession  of  said  docket,  papers  and  statutes 
to  deliver  them  over  as  aforesaid.' 

1  (Colo.)  Bev.  Stats.  1908,  i«e.  3895. 

§  3042.  Colorado — Upon  Expiration  of  Tenn  Jnatice  to  Deliver 
Docket,  etc.,  to  Successor. 
Whenever  the  term  of  office  for  which  any  justice  of  the  peace 
may  have  been  elected  shall  expire,  it  shall  be  the  duty  of  such 
officer  t*  deliver  over  his  docj^et,  statutes  and  all  papers  relatiiijr 
to  the  business  transacted  before  him  to  his  saecessor  in  office,  upon 
demand,  after  such  successor  shall  have  been  qualified  according  to 
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r,  vhose  duty  it  shall  be  to  proceed  to  tlie  eempletion  of  all  on- 
ished  bosiness,  to  issae  executiona  upon  jndgmenta  remaining 
satisfied  apon  such  docket,  and  to  collect  the  same,  and  have  the 
ae  power  in  respect  to  snch  docket  and  papers  aa  it  the  same 
lained  to  proceedings  originally  instituted  before  him.^ 
(Colo.)  Be*.  Stata.  1«0S,  asc.  38BS. 

043.  Col(mido — Failore  of  Justice  %o  Deliver  Docket,  etc. — 

Penalty, 
lay  justice  of  the  peace  refusing  to  deliver  any  statutes,  honks, 
kets  or  papers,  aa  required  hy  this  chapter,  for  the  space  of  ten 
's  after  the  same  are  demanded,  shall  forfeit  and  pay  the  sum 
ten  dollars,  to  he  recovered  hy  an  action  of  debt  in  the  name  of 
county  treasurer,  for  the  benefit  of  the  county,  besides  being, 
ether  with  his  securities  on  his  official  bond,  liable  to  the  county 
I  to  all  persons  interested  for  all  damages  and  losses  which  may 
sustained  by  reason  of  such  failure  or  refusal.^ 
(Colo.)  BcT.  SttitB.  ISOS,  fee.  3SS7. 

044.  Who  Shall  be  Deemed  Successor  of  a  Justice. 

'he  justice  elected  to  fill  a  vacancy  is  the  successor  of  the  justice 

we  office  became  vacant  before  the  expiration  of  a  full  term. 

en  a  full  term  expires,  the  same  or  another  person  elected  to 

I  ofGce  in  the  same  township  or  city  from  that  time  is  the  snc- 

wr.' 

S«e  K^rt'B  Cye.  C.  C.  P^  see.  917. 

045.  Judge  to  Designate  Succeeding  Justice. 

fhen  two  or  more  justices  are  equally  entitled,  under  the  last 

ion,  to  be  deemed  the  successors  in  office  of  the  justice,  a  judge 

he  superior  court  must,  hy  a  certificate  subscribed  by  him  and 

1  in  the  office  of  the  county  clerk,  designate  which  justice  is  the 

'essor  of  a  justice  going  out  of  office,  or  whose  office  has  become 

mt.' 

See  Kerr'i  Cyc  C.  C.  P.,  ■«.  918. 

046.  Sickness  or  Disabilit7  of  Justice — ^Docket  Entry  of  Pro- 

ceedings. 
Q  case  of  the  sickness  or  other  disability  or  necessary  absence 
I  justice,  another  justice  of  the  same  eoun^  may,  at  his  re- 
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quest,  attend  in  ida  behalf,  and  thereupon  is  vested  with  the  power 
and  may  perform  all  the  duties  and  issue  all  the  papers  or  procoss 
of  the  absent  justice.  In  case  of  a  trial  the  proper  entry  of  the 
proceeding  before  the  attending  justice,  subscribed  by  him,  must 
be  made  in  the  docket  of  the  justice  before  whom  the  summons  is 
returnable.  If  the  case  is  adjourned,  the  justice  before  whom  the 
summons  was  returned  may  resume  jurisdiction.' 

1  Sei   (Cal.)   Karr-s  Cyc.  C."  C.  P.,  CodeB  1907,  see.  7081;  (S.  D.)  Comp. 

Bee.    922;     (Nev.)     Cutting's    Comp.  Laws  1910,  see.  110,  p.  552;   (TJtaJi) 

Laws,  see.  2*42;   (Tei.)  Sayles'  Tei.  Comp.  Laws  1907.  sec.  3768;   (Okl.) 

Civ.  Stats.   1897,  art.  1556;   (Idaho)  Comp.  Iaws  1909,  eec.  6468;   (Nob.) 

Rev.  Codes,  sec.  4774;  (Mont.)  Bev.  Cobbej't  Ann.  Stati.,  sec.  2037. 

§  3047.   Docket  Enti7  Prima  Facie  Evidence, 

The  various  facts  required  to  be  certified  in  the  justice's  docket, 
or  a  transcript  thereof,  are  prima  facie  evidence  of  the  facts  so 
stated.' 

1  See  (Cftl.)  Kerr's  Cjc.  C.  C.  P.,  ler'i  Oeu.  Stats.  1909,  mc.  <559; 
see.  912;  (Nev.)  Cutting's  Oomp.  Beaidsler  v.  Frame,  S5  Cal.  134,  24 
Laws,  sec.  3658;  (N.  D.)  Bev.  Codw  Pae.  721;  Shatto  *.  Crocker,  ST  Cal. 
1905,  see.  8351;  (Idaho)  Rt-v.  Codes,  629,  631,  25  Fae.  S21;  Bauer  t.  Jos- 
sec.  4760;  (Mont.)  Bev.  Codes  1907,  tiee's  Court,  115  Cal.  S4,  35,  46  Pae. 
sec.  7071;  (S.  D.)  Camp.  Iawb  1910,  870;  Fisk  v.  MiteheU,  124  Cal.  359, 
see.  94,  p.  54S;  (Utah)  Comp.  Lawi  360,  57  Pae.  149;  Ferguson  t.  Basin. 
1907,  see.  3758;  (Okl.)  Comp.  Lawa  Consel.  Minos,  152  Cal.  712,  713, 
1909,  sec.  6460;  (Neb.)  Cobbej's  93  Pae.  867;  Hall  t.  Justice'!  Court, 
Ann.  SUts.,  we.  2032;  (San.)   Dass-  S  Cal.  App.  133,  13S,  89  Pae.  870. 

§  3048.    BesideDce  of  Defendant  Need  not  be  Entered  in  Docket. 

The  fact  of  the  defendant's  residence  is  jurisdictional  and  one 
wMcb  the  law  requires  to  exist,  but  the  law  does  not  require  that 
the  defendant's  residence  shall  be  recorded  in  the  docket  of  the 
justice,  or  be  made  to  appear  in  the  written  evidence  of  the  pro- 
ceedings. 

Entries  prescribed  by  section  911,  Code  of  Civil  Procedure,  are 
primary  evidence  to  prove  facts  stated  in  such  entries,  but  where  the 
fact  in  question,  such  as  the  residence  of  the  defendants,  is  not 
enumerated,  and  it  is  not  provided  in  what  manner  other  facta  than 
■uch  entries  in  the  justices'  docket  shall  be  proved  or  made  to  ap- 
pear, it  doea  not  follow,  conceding  that  facta  required  to  be  entered 
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;  be  proved  liy  the  docket,  that  other  facts  not  required  to  be 
atered  shall  oot  be  proved  by  other  evidence;  &nd  if  such 
r  evidence  offered  does  not  in  any  respect  contradict  the 
et,  but,  on  the  contrary,  ia  entirely  consistent  with  it  and  sup- 
s  the  judgment,  it  should  be  admitted.* 
[•rr-t  Cyc  C.  C.  P.,  lee.  912.  S«e,  »1bo,  Jolley  v.  Folti,  34  C»L  321,  326, 


49.   Docket  is  Evidence  of  Jndgment. 

le  jostice'H  docket  containing  the  minute  of  the  judgment  is 
cient  evidence  of  judgment.  A  justice's  docket  entries  are 
IS  facie  evidence  of  the  truth  of  the  recital  that  judgment  for 
}  was  apparently  rendered  on  the  day  that  the  case  was  tried ; 
if  they  are  not  rebutted  by  anything  else  in  the  record,  the 
^ent  of  the  superior  court  dismissing  the  writ  of  certiorari 
lid  be  aflSrmed,  as  the  court  will  not  consider  matters  alleged 
le  petition  which  are  inconsistent  with  the  docket  in  this  par- 
lar,  since  they  are  no  part  of  the  record  on  appeal,* 
IM  Kerr'*  Cje.  C.  G.  P.,  aee.  912. 

150.  Docket  Entry  of  Service  of  Ehumnoni. 
Q  entry  in  the  docket  of  the  jiutice  of  service  of  summons 
ei  nothing,  where  the  docket  is  not  required  to  contain  any 
ug  that  service  has  been  made.*  ' 

IceKerT'iCre.  C.  C.  P.,  •ec912;  Juitiea*'   Court,    US   CaL   84,  8S,  46 

Uej  T.  Fnme,  8S  CaL  134,  24  Pae.  870;  Fuk  v.  Hitebell,  124  C»I. 

721;  Bhatto  v.  Crocker,  87  CaL  859,  360,  67  Fae.  149. 
631,    as    Pae.    921;    Bauer    r. 

Ul.  Oregon. — Record  of  Justice's  Gortrt,  What  Oonstitutes. 
le  records  and  files  of  a  justice's  court  are  the  docket  and  all 
:rB  and  process  filed  in  or  returned  to  such  court,  concerning 
lelonging  to  any  proceeding  authorized  to  be  had  or  taken 
eiD,  or  before  the  justice  of  the  peace  who  holds  such  court.* 

Mtt  Or.  lAWS,  MO.  81U. 
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§  30E^.    Ore^n— Docket  of   Justice's   Court,  What  Entries  to 
Contain. 
The  docket  of  a  justice  of  the  peace  ia  a  book  in  which  be  most 
enter : 

1.  The  title  of  eveiy  action  or  proceeding  commenced  in  his 
court  or  before  him,  with  the  names  of  the  parties  thereto  and  the 
time  of  the  commencement  thereof; 

2.  The  date  of  making  or  filing  any  pleadiDg,  and  when  the 
same  is  made  orally,  a  plain  statement  of  the  substance  thereof 
and  the  verification  thereto,  when  one  is  required; 

3.  An  order  allowing  a  provisional  remedy,  and  the  date  of 
issuing  and  returning  the  summons  or  other  process; 

4.  The  time  when  the  parties  or  either  of  them  appear,  or  their 
failure  to  do  so ; 

5.  Every  postponement  of  a  trial  or  proceeding,  and  upon 
whose  application,  and  to  what  time ; 

6.  The  demand  for  a  jury,  if  any,  and  by  whom  made ;  the  order 
for  a  jury,  and  the  time  appointed  for  a  trial  thereby; 

7.  The  return  of  an  order  for  a  jury,  the  names  of  the  persons 
impaneled  and  sworn  as  a  jury,  and  the  names  of  all  witnesses 
sworn,  and  at  whose  request; 

8.  The  verdict  of  the  jury,  when  given;  and  if  the  jury  disagree 
and  are  discharged  without  giving  a  verdict,  a  statement  of  such 
disagreement  and  discharge; 

9.  The  judgment  of  the  court,  and  when  given; 

10.  The  fact  of  an  appeal  having  been  made  and  allowed,  and 
the  date  thereof  with  a  memorandum  of  the  undertaking  there- 
for and  the  justification  of  the  sureties  therein ; 

11.  Satisfaction  of  the  judgment  or  any  part  thereof; 

12.  A  memorandum  of  all  orders  relating  to  the  admission  of 
bail,  taking  bail,  or  commitment  for  want  thereof; 

13.  All  other  matters  which  may  be  material  or  specially  re- 
quired by  any  statute.* 

1  Lord's  Or.  Lawa,  twi.  2415, 

§  3053.    Docket  and  Files — Pnblio  Writings,  Ovatodj  of. 

The  docket  and  files  of  a  justice's  court  are  to  be  safely  and 
securely  kept  hy  the  justice  of  the  peace,  and  by  him  delivered  to 
his  successor  in  ofSce  when  demanded.* 


I  Lord's  Or.  Lans,  sec.  2416. 
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§  3054.   Oregon— Justices  of  the  Peace  and  Constables— Becords 
of  Justices'  Clerks. 

In  suitable  books,  strongly  bound,  the  justice's  elerk  shall  keep 
a  permanent  record  of  all  actions,  proceedings  and  judgments 
commenced,  had,  or  rendered  in  the  justice's  court,  which  book 
shall  be  a  public  record,  and  be  known  as  the  **  Justices'  Docket," 
in  which  the  clerk  must  make  the  same  entries  as  are  provided  for 
in  the  case  of  justices  of  the  peace,  and  which  said  docket  and 
entries  therein  have  the  same  force  and  effect  as  is  provided  by 
law  in  reference  to  dockets  of  justices  of  the  peace.* 

1  Lord's  Or.  Laws,  see.  3169. 

§  3055.    Colorado — Justice  to  Keep  Becord  and  File  Papers. 

It  is  the  duty  of  every  justice,  whenever  a  suit  is  commenced 
before  him,  to  record  in  a  book  kept  for  that  purpose  the  names 
of  the  parties,  the  amount  and  nature  of  the  debt  sued  for,  th^ 
date  and  description  of  the  process  issued,  and  the  name  of  the 
officer  to  whom  such  process  is  delivered;  and  throughout  the 
whole  of  the  proceedings,  it  is  his  duty,  whenever  any  process  is 
issned  or  returned,  or  any  order  made,  or  judgment  rendered,  to 
make  a  written  memorandum  of  the  same,  in  the  same  book,  and 
to  file  and  safely  keep  all  papers  given  him  in  charge.^ 

^  (Colo.)  Bev.  Stats.  1908,  see.  3892. 

§  3056.    Docket  Entry— Trial— Unlawful  Detainer— Form* 

Case  called  December  16,  1908,  plaintiff  and  defendant  ap- 
pearing in  court,  witnesses  were  sworn  and  examined  on  behalf 
of  the  plaintiff  and  defendant,  cause  submitted  and  on  December 
20,  1908,  judgment  was  rendered  by  the  court  in  favor  of  L.  J. 
T.,  plamtiff,  and  against  S.  M.  P.,  defendant,  for  the  restitu- 
tion and  possession  of  the  following  described  premises,  to  wit: 
All  of  that  certain  two  story  frame  building  situate  on  the 
north  side  of  Sixteenth  street  between  L  and  M  streets  in  the 
city  and  county  of  Sacramento,  state  of  California,  and  known 
and  designated  as  No.  2510  Sixteenth  street,  together  with  the 
sum  of  $36.00  trebled  rent^  $6.40  damages,  and  costs  of  suit 
taxed  at  $4.80. 
Stay  10  days. 

T.  J.  L., 

Justice  of  the  Peace. 
T7 
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§  3067.    Docket  Entry— Claim  and  Delivery— Fonn. 

Case  called,  default  of  defendant  entered  and  judgment 
rendered  in  favor  of  S.  M.  S.,  plaintiff,  and  against  J.  J.  H., 
defendant,  for  the  recovery  and  possession  of  the  following  de- 
scribed personal  property,  to  wit:  One  Sanger  sewiag-macliine 
No.  149,695,  or  in  case  a  delivery  of  the  said  article  to  plain- 
tiff cannot  be  had!,  then  that  said  plaintiff  do  have  and  recover 
from  said  defendant  the  sum  of  $56.50  the  value  of  said  prop- 
erty, together  with  the  sum  of  $16.00  damages  and  $8.00  costa 
of  suit. 

Dated  December  14, 1909. 

ff.  M.  Z., 
J.  P. 

§  30S8.    Docket  Entry— Default  Judgment— 7onn. 

Case    called,    default    of    defendant    entered    and    judgment 
rendered  in  favor  of  !M.  A.  A.,  plaintiff,  and  against  C.  A.  H., 
defendant,  for  the  sum  of  $235,  principal,  $18.65  interest  and 
$6.35  costs  of  salt. 
Dated  January  23,  1910. 

3.  A.  T., 
J.  P. 

§  3059.    Docket  Entry — Trial — Form. 

Case  called,  parties  appearing  in  court  in  person  and  by  at- 
torneys, witnesses  were  sworn  and  examined  on  behalf  of  the 
plaintiff  and  defendant,  canse  submitted  and  judgment  rendered 
on  January  4,  1909,  in  favor  of  S,  A.  T,,  plaintiff,  and  against 
T.  A.  U.,  defendant,  for  the  recovery  and  possession  of  the  fol- 
lowing described  personal  property,  to  wit:  One  National  cash 
register.  No.  128,845,  or  in  case  a  delivery  of  said  articles  to 
plaintiff  cannot  be  bad  then  that  the  plaintiff  have  and  recover 
from  the  defendant  the  sum  of  $125.00,  the  value  of  the  goods 
and  $25.00  damages,  together  with  the  sum  of  $7.85  oosts  of 
suit. 

Dated  January  4,  1909. 

J.  P. 

§  3060.    Docket  Entry— Short  Fonn. 

Case  called,  parties  appearing  in  court  in  person  and  by  at- 
torneys, witnesses   were  sworn  and!  examined  on  bdiAlf  of  the 


1219 


DOCKETS. 


S§  3061,  3062 


plaintiff  and  defendant,  cause  submitted  and  judgment  rendered 
on  December  21,  1910,  in  favor  of  B.  A.  F.,  plaintiff,  and  against 
P.  0.  S.,  defeudlant,  for  the  sum  of  $25.00  principal,  $2.25  in- 
terest, and  $5.75  costs  of  suit. 

Dated  December  21,  1910.    Stay  10  days. 

B.  F,  C, 

J.  p. 

§  3081.   Docket  Entry— Unlawful  Detainer— Form. 

Case  called,    default    of   d>efendant    entered,    and    judtgment 

rendered  in  favor  of  plaintiff  and  against  

defendant  for  the  recovery  and  possession  of  the  following  de- 
scribed property,  situate  in  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  to  wit: 

AU  those  certain in  that  certain r-  building,  on 

the  side    of  street,    between  and 


streets,  known  and  designated  as  No. 

street,  together  with  $ damages  and  $ costs  of  suit. 


Dated 


-,  1910.    Stay 


days. 


Justice  of  the  Peace. 
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§  3062.    Docket  Entry— Foreclosing  of  Mortgage^Form. 

Case  called,  parties  appearing  in  court  in  person  and  by  at- 
torneys, witnesses  were  sworn  and  examined  on  behalf  of  plain- 
tiff and  defendant,  cause  submitted,  and  judgment  rendered  on 
August  14,  1908,  in  favor  of  J.  J.  T.,  plaintiff,  and  against  F. 
A.  H.,  defendant,  for  the  sum  of  $50.00  principal,  $6.50  inter- 
est, $2.50  costs  of  suit  and  $20.00  attorney's  fees.  And  it  is 
ordered,  adjudged  and  decreed  that  the  mortgaged  property 
described  in  plaintiff's  complaint,  or  so  much  of  it  as  may  be 
necessary  to  pay  the  debt,  be  sold  at  public  auction  according 
to  law,  and  the  proceeds  of  such  sale  be  applied  to  the  pay- 
ment of  the  expenses  of  sale,  costs  of  the  action,  and  the  judg- 
nient  herein,  and  if  upon  the  return  of  the  order  of  sale  there 
remain  a  deficiency  in  the  payment  of  the  sums  as  aforesaid,  a 
judgment  be  entered  for  such  deficiency,  and  the  defendant  pay 
to  the  plaintiff  the  amount  of  such  deficiency,  and  judgment  at 
the  rate  of  seven  per  cent  per  annum  from  the  date  of  the 
last-mentioned  deficiency  and  that  the  plaintiff  have  execution 
therefor. 
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lescription  of  the  property  authorized  to  be  Bold  as  near 
m  be  ascertained  from  the  mortgage  or  from  the  com- 
iD  file  herein  is  as  follows,  to  wit:  [Insert  description  of 

y-] 

S.  M.. 

J.  p. 

Docket  Entry  Where  Defsndant  Fails  to  Appear  at  Trial 

called  January  16,  1909,  the  plaintiff  appearing  in  court 
a  attorney,  and  after  waiting  for  one  toour  from  the 
t  for  the  hearing  of  said  cause  and  the  defendant  fail- 
appear,  either  in  person  or  by  his  attorney,  the  court 

the  trial  to  proceed;  therenpon  witnesses  were  sworn 
imined  on  behalf  of  the  plaintiff,   cause  was  submitted, 

January  21,  1909,  judgment  was  rendered  in  favor  of 
,  the  plaintiff,  and  against  M.  J.  B.,  the  defendant,  for  the 
one  hundred  50/100  dollars  ($100.50)  principal,  together 
ir  dollars  ($4.00)  interest,  and  costs  of  suit  taxed  at  eleven 
($11.00). 
I  January  23,  1909.    Stay  10  days. 

T.  M.  L^ 
Justice  of  the  Peac«. 
Docket  Entry— Judgment  for  Defendant— Form, 
f  Court  and  Cause.] 

nent  is  hereby  entered  in  the  above-entitled  cause  against 
:  and  in  favor  of  defendant  for  the  sum  of  four  dollars 
enty-five  cents  ($4.75),  costs  of  suit. 

Docket  Entry — Judgment  on  Ooonterclaim— Form, 
f  Court  and  Cause.] 
nent  is  hereby  entered  in  the  above-entitled  cause  as  fd- 

wit:  That  plaintiff  have  nothing  by  his  action;  that  apon 
iterclaim  defendant  recover  of  plaintiff  the  sum  of  thirty- 
39.50)  dollars  and  fifty  cents,  principal,  and  the  sum  of 
liars  and  eig'hty-five  cents  ($4.85),  costs  of  suit 

Docket  Entry — Judgment  for  Flaintiff — Form, 
if  Court  and  Cause.] 

e  above-entitled  cause  judrrment  is  hereby  given  for  and 
If  of  the  plaintiff  and  against  the  defendant  for  the  Bom 


wo  hundred  «nd  fiftr-nine  ($259.00)  doUan,  principal,  and 
!<wtB  of  snit  taxed  at  seven  dollars  and  25/100  ($7.25). 

167.    Dodcet  Entry — Jadgment  by  Ooatwaiaa — Form. 

le  of  Court  and  Canae.] 

appearing  to  this  honorable  justice  of  the  peace  of  the  above- 
led  court  that  the  defendant,  E.  W.  C,  having  this  day  filed 
•oofession  of  judgment,  in  which  said  confession  of  jndgment 
Iocs  Bothorize  me,  the  justice  of  the  peace  of  above-entitled 
t,  to  enter  judgment  for  and  in  behalf  of  plaintiff  in  the  sum 
ne  hundred  and  fifty  ($150.00)  dollara  principal,  and  seven 
30)  dollars  Interest. 

)w  therefore,  judgment  is  hereby  entered  in  the  above-entitled 
e  OD  this  21st  day  of  January,  190$,  in  favor  of  N.  I.  K., 
itiff,  and  against  E.  W.  C,  defendant,  in  the  sum  of  one  hun- 

and  fifty  ($150.00)  dollara  principal,  seven  ($7.00)  dollars 
■est  and  three  ($3.00)  dollars  costs,  incurred  in  entering  the 
e-mentioned  confession  of  judgment. 

6S.    Oral  Angwer— Dcwket  EntZT— Fonn. 

le  of  Court  and  Cause.] 

le  defendant  in  the  above-entitled  action  appeared  before  me 

denied  generally  all  the  allegations  in  the  complaint  filed  in 

action,  I  hereby  note  the  same  in  the  docket. 

ited  March  28,  1906. 

L.  D.  P., 
Justice  of  the  FeacA. 
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OHAPTEB  LXXVII. 

CRIMINAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COURTS. 

ABTICLE  t 

COMPLAOTT. 

S  3069.  Public  offenMS — How   prosecuted. 

f  3070.  "Polka  conrta"  defined. 

i  3071.  JuTJBdietioii  of  juaticet'  courts. 

f  3072.  Misdeme&uoT  defined. 

i  3073.  Oregon — District    attorney    to    control    proccedinga   on   bebslf   of 

state  in  erimina]  matters. 

i  3074.  Proceedings  must  be  commenced  bj  complaint 

i  3075.  Pleadings,  when  loat,  copy  may  be  filed. 

S  3076.  Complaint  must  be  filed  within  one  year, 

1  3077.  liottery — Misdemeanor. 

i  307S.  Attachment  against  subject  of  lottery. 

i  3079.  OflTenae  mider  compulaorj  educational  act. 

i  30SO.  Oregon — Criminal  action,  hoir  commenced. 

i  3081.  Oregon — Complaint  to  be  deemed  iadictment. 

I  3082.  Colorado — Costs  taxed  against  complainant — ExecntioD. 

!  30S3.  Complaint — Disturbing    the   peace — Form. 

%  3DS4.  Complaint—arand   larceny — Form. 

I  30S5.  Complaint — Drunkenness  in  public  place — ForiB. 

S  3086.  Complaint — Forgery — Form. 

I  3087.  Complaint — Fast   driving — Form. 

{  3088,  Complaint— Lewd  act— Form, 

§  3089.  Complaint — Refaiing  to  diaperae — Form. 

i  30»0.  Complaint — Public  nuisance — Form. 

i  30S1.  Complaint — Begging  on  public  street — Fonn. 

S  30S2.  Complaint — Malicious  miscliief — Form, 

S  30B3.  Complaint— Petty  larceny— Form. 

(  3094.  Complaint — Cruelty  to  minor  child- Form. 

§  3095.  Complaint — General  form. 

f  3096.  Complaint — Cruelty  to  animals — Form. 

S  3097.  Bail  bond— Form. 

%  3098.  Justification  of  bail— Form. 

i  3099.  Complaint — Vagrancy — Porm. 

S  3100.  Complaint — Exhibiting  deadly   weapons — Form. 

5  3101.  Complaint — Diacharging  firearms — Form. 

i  3102,  Complaint — ^Aiding  and  abetting  lottery^-Fom* 

I  3103.  Complaint— Abandonment  of  wif^— Form. 

I  3104.  Complaint — Bmbezslement- Farm, 

{  31CS.  Complaint— Burglary — Form. 


CBDOHAL  ACTIONS.  g§  306k.  :i(/yji 

>t.  Cofflplalnf — Ajtault  to  produM  bodilj  injiuj — Toroi, 

i7.  Ccmplaint — CanTiug  concealed  weapon — Form. 

iS,  Complftint — Omitting  to  proTitI*  foi  minoi  eUld — Fomb 

i9.  Complaint — Batter; — Form. 

0.  Commitment — Form. 

1.  Complaint — -VagTanej — FoTm. 

2.  Complaint — Larcenj — Form. 

3.  Complaint — Malieiooa  iniacluef — Form. 

1.    Complaint — IMaturbing  the  peace — Form, 

5.  Complaint — FmbeEzlement — Form. 

6.  Complaint — Burglar; — Form. 

!7.    Complaint — Assault  with  ft  deadly  weapon— PoTm. 
S.    Complaint — Laieen; — Fonn, 

69.  Public  Offenses — How  Prosecnted. 

fery  public  offense  muBt  be  prosecuted  by  indictment  or  in- 
lalion,  exeept, 

Where  proceedings  are  bad  for  the  removal  of  civil  officers  of 
itate; 

Offenses  arising  in  the  militia  when  in  actual  service,  and  in 
land  and  naval  forces  in  time  of  war,  or  which  the  atate  may 
,  trith  the  consent  of  Congress,  in  time  of  peace ; 

Offenses  tried  in  justices '  and  police  courts ; ' 

All  misdemeanors  of  which  jurisdiction  baa  been  conferred 
1  superior  courts  sitting  as  juvenile  courts.* 

<f  (Csl.)  Kerr'i  Cyc.  Pen.  Code,  People  v.  Carlton,  57  Cal.  559,  5«1 ; 
682;  (Nbv.)  Cntting's  Comp.  In  re  Cnrtia,  108  CaL  Ml,  663,  41 
,  Kc.  1562;  (Afiz.)  Ber.  Stati.      Pac.  793;    In  re  GTosbois,   109  Cal. 

KC.  1182;  (N.  D.)  Bev.  Codas  44S,  450,  42  Pac.  444;  Kilbura  *. 
»K.  8467;  (Or.)  B.  ft  C.  Codes,  Law,  111  Cal.  23T,  240,  43  Pac.  815 ; 
!EH;  Lord's  Oregon  I^ws,  see.       In  Matter  of  Burleigh,  145  Cal.  35, 

(Wash.)  B.  ft  B.  Codes,  see.  37,  78  Pac.  242;  People  v.  Smith,  59 
.  (Mont.)  Eev.  Codes  1907,  sec.      Cal.  385,  366. 

(8.  D.)  Comp.  Laws  1910  sec.         nt.h.-U»ited  States  v.  Eldredge, 

p.  553;  (Utah)  Comp.  Law.  5  ^^^j,  jg  ^3  p^^  ^,3  g^^^^  ^ 
iec.  5125;  (Wyo.)  Comp.  Stats.       g  j^  Utah,  149,  49  Pac.  302; 

Mc^6042;    (Kan.)  Daesler'e  Gen.       gj^,^   ^-   ^^  ^^  ^3 

1909,  sees.  6610-6950;   (O-lo.)       p^^_  g^^^^  ,_  p.^  „ 

ABn.   Stats.    1905,   sec.   2766;       ^^   53  Pac.  992. 
irte  McCarthy,  53  CaL  412,  413;  ' 

70.  "Police  Courts"  Defined. 

lie  tenn  "police  courts,"  includes  police  judges'  conrta,  police 
%  and  all  courts  held  by  mayors  or  recorders  in  incorporated 
s  or  towns.' 
Kerfi  Cye.  Pen.  Code,  wc.  1461. 


)74  hillyeb's  justices'  oodb.  1224 

rnrisdiction  of  Jnsticw'  Courts. 

tices'   courts  hare   jiirisdiction   of  the   following  public 

)mmitted  witliin  the   respective  counties  in  wliich  sacli 

establislied : 

larceny ; 

lit  or  battery  not  chained  to  bave  been  committed  upon 
Hicer  in  the  discbarge  of  his  duties,  or  to  have  been  com- 
:h  such  intent  as  to  render  the  offense  a  felony ;, 
Aes  of  the  peace,  riota,  routs,  affrays,  committing  a  will- 
'  to  property,  and  all  misdemeanors  punishable  by  Que 
ling  five  hundred  dollars,  or  imprisonment  not  exceeding 
I,  or  by  both  such  fine  and  imprisonment.' 
rr*!  Cje.  Feb.  Ccid«,  mc.  1425,  and  cues  theiB  cited. 

Uisdetneanor  Deflned. 

eanors  are  not  defined  aa  being  punishable  by  fine  or  im- 
t  in  the  city  or  county  jail,  but  are  those  offenses  for 
penalty  imposed,  whatever  it  be,  is  other  than  death  or 
Lent  in  the  state  prison.^ 
ice  Co.  T.  Bose,  11  Cal.  App.  3S7. 

SregOD — District   Attorney  to   Oontrol  ProMedings  on 

Behalf  of  State  in  Oriminftl  Matters. 
Tict  attorney  may  prosecute  an  action  in  a  justice's  court, 
an  examination  before  a  magistrate,  either  in  person  or 
le  appointed  by  him  for  that  purpose,  and  in  either  case 
tied  to  the  fees  allowed  by  law  therefor,  and  to  control 
dings  on  behalf  of  the  state.* 
Or.  LawB,  sec.  2514. 

Proceedings  must  be  Commenced  by  Complainl 
leedings  and  actions  before  a  justice's  or  police  court,  for 
)ffense  of  which  such  courts  have  jurisdiction,  must  be 
d  by  complaint  under  oath,  setting  forth  the  offense 
»ith  such  particulars  of  time,  place,  person,  and  property 
lie  the  defendant  to  understand  distinctly  the  character 
inse  complained  of,  and  to  answer  the  complaint.^ 
I.)  Kerr'f  Cyc.  Pen.  Code,  Lawn,  sec  4562;  (Arie.)  Eev.  SUtt. 
(Nav.)    Cutting'!    Comp.      1801,  mc.  1182;   (N,  D.)  B«v.  Code* 
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1905,  lee.  S4e7;  (Or.)  B.  ft  C.  Codes, 
see.  2264;  Lord's  Oregon  Laws,  see. 
2481;  (Wash.)  B.  &  B.  Codes,  see. 
1937;  (Idaho)  Boy.  Codes,  sees.  8280, 
S280a;  (Mont.)  Ber.  Codes  1907,  sec. 
9032;  (S.  D.)  Comp.  Laws  1910,  see. 
118,  p.  553;  (Utah)  Comp.  Laws  1907, 
8«c.  5125;  (Wyo.)  Comp.  Stats.  1910, 
sec.  6043;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2445;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sees.  6610-6950; 
iCoIo.)  MiUs'  Ann.  Stats.  1905,  sec. 
2766;  (N.  M.)  Comp.  Laws  1897,  see. 
3320;  San  Francisco  v.  Bandall,  54 
Cal.  408,  409;  Ex  parte  Kearney,  55 
Cal.  212,  228;  Ex  parte  Wallingford, 
60  Cal.  103,  105,  106;  People  t.  Le 
Roy,  65  Cal.  613,  615,  4  Pac.  649; 
Ex  parte  Mansfield,  106  Cal.  400, 
407,  408,  39  Pac.  450,  775,  42  Pac. 
444;  In  re  Gnibera,  109  Cal.  445, 
430,  42  Pac.  444,  445,  446;  People 
T.  Swain,  5  Cal.  App.  421,  424,  90 
Pae.  720,  721, 


Kansas. — 86   Kan.   593;    32   Kan. 
251;  31  Kan.  71;  65  Kan.  125. 

Nebraaka.— -Smith  ▼.  State,  21  Neb. 
552,  32  N.  W.  594;  Ez  parte  Eads, 
17  Neb.  146,  22  N.  W.  352;  White 
▼.  State,  28  Neb.  341,  44  N.  W.  444 ; 
Lewis  V.  State,  15  Neb.  90,  17  N.  W. 
366;  Ez  parte  Maule,  19  Neb.  273, 
27  N.  W.  119;  Brown  v.  State,  16 
Neb.  658,  21  N.  W.  454;  Kelsey  v. 
Klabund,  54  Neb.  760,  74  N.  W. 
1099;  Atwood  t.  Atwater,  43  Neb. 
147,  61  N.  W.  574;  In  re  Garst,  10 
Neb.  81,  4  N.  W.  511;  Cowan  v. 
State,  22  Neb.  522,  35  N.  W.  405; 
State  V.  Lauver,  26  Neb.  757,  42  N. 
W.  762;  Seay  v.  Shrader,  69  Neb. 
245,  95  N.  W.  690. 

New  Mexico. — Territory  v.  Taf  oya, 
2  N.  M.  191. 

Utah. — ^Ez  parte  Wiseman,  1 
Utah,  39. 
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§  3075.   Pleadings,  When  Lost,  Copy  may  be  Filed. 

If  the  information  or  other  pleading  in  any  criminal  action  now 
pending,  or  which  may  be  hereafter  commenced,  has  heretofore 
been  lost  or  destroyed,  or  shall  hereafter  be  lost  or  destroyed,  the 
court  must  npon  the  application  of  the  attorney  general,  district 
attorney,  or  the  defendant,  order  a  copy  of  the  information  or 
other  pleading  to  be  filed  and  substituted  for  the  original,  and 
when  filed  and  substituted,  as  provided  in  this  section,  it  shall 
have  the  same  force  and  effect  as  if  it  were  the  original  informa- 
tion or  other  pleading.^ 

^  Kerr*8  Cyc.  Pen.  Code,  sec.  810;  Kerr's  Stats.  &  Amdts.  1906-Z,  p.  539. 

§  3076.   Complaint  must  be  Filed  Within  One  Year. 

A  complaint  for  any  misdemeanor  triable  in  a  justice's  or  police 
eourt  must  be  filed  within  one  year  after  its  commission.^ 

^  (Cal.)    Kerr's    Cyc.    Pen.    Code,  1905,  sec.  8468;  (Or.)  B.  &  C.  Codes, 

*€e.  1426a;    (Nev.)   Cutting's  Comp.  sec.  2264;  Lord's  Oregon  Laws,  sec. 

Iawb,  see.  4562;  (Ariz.)  Bev.  Stats.  2481;    (Wash.)   B.  &  B.  Codes,  see. 

1^1,  Mc.  1182;  (N.  D.)  Bev.  Codes  1937;  (Mont.)  Bev.  Codes  1907,  sec. 
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9032;    (8.     D.)    Comp.    Iiaws     1910,  Eaaiu. — 58    Can.     84;     3S    Kan. 

EM.  118,  p.  553;  (Utah)  Comp.L&m.  SB3;   35  Kan.  375;  40  Kan.  633;  35 

190T,  see.  6125;  (W70.)  Camp.  Stats.  Ean.  650;  32  Kan.  475;   24  Ean.  1; 

1910,    8M.     6042;     (Neb.)    Cobbe/a  32  Eao.  246;   31   Ean.  71;   24  Ean. 

Ann.  StatE.,  aee.  2445;   (Ean.)  Dasa-  I;  13  Ean.  595;  8  Ean.  SSS;  BS  Kan. 

ler's   Oen.   Stats.   1009,   aeea.   6610-  129}  71  Ean.  290. 
6950;  (N.  U.)  Comp.  Lawa  1897,  s«& 
3320. 

§  3077.  Lottery— Mudemeanor. 

.  Every  person  who  contrives,  prepares,  sets  ap,  proposes,  or  draws 
any  lottery,  is  guilty  of  a  misdemeanor.* 

1  See  (Cal.)  Kerr's  Cje.  Pen.  Code, 
sec.  320;  (Utah)  Comp.  Laws  1907, 
sec.     4254;     (Ean.)     Daasler's    Oen. 

§  3078.    Attachment  Against  Subject  of  Lottery. 

All  moneys  and  property  offered  for  sale  or  distribution  in 
violation  of  any  of  the  provisions  of  the  Penal  Code  relating  to  lot- 
teries^ are  forfeited  to  the  state,  and  may  be  recovered  by  informa- 
tion filed,  or  by  an  action  brought  by  the  attorney  general,  or  by  any 
district  attorney,  in  the  name  of  the  state.  Upon  the  filing  of  the 
information  or  complaint,  the  clerk  of  the  conrt,  or  if  the  suit  be  in 
a  justice's  court,  the  justice,  must  issue  an  attachment  against  the 
property  mentioned  in  the  complaint  or  information,  which  attach- 
ment has  the  same  force  and  etlTect  against  such  property,  and  is 
i.ssued  in  the  same  manner  as  attachments  issued  from  the  district 
courts  in  civil  easea.^ 

1  See  (Cal.)  Eerr's  Cyc.  Pen.  Coda,  S  See  (Cal.)  Kerr's  Cyo,  Pen.  Code, 

sec.  319;   (Utah)   Comp.  Laws  1907,       **»■  325;   (UUb)   Comp.  Laws   1007, 

•ec.    4253;     (Kan.)    DaMlW.    Oen.      '«'    *^^^-'    <="'>    ^"^^''^    •^"■ 
*     ^  '  BUta.    1909,    aee.    2859;    Collins    v. 

Stats.  1909,  sec.  2881.  ^^^^  gg  Cal.  284,  289^  9  Pac.  IT* 

§  3079.    Offense  Under  Compnbory  Educational  Act. 

Any  justice  of  the  peace,  or  recorder  of  the  city  or  city  and 
county  or  any  justice  of  the  peace  of  the  township  in  which  a 
school  district  is  located,  or  in  which  offenses  are  committed  against 
the  compulsory  educational  act,  shall  have  jurisdiction  of  all  such 
offenses  committed.* 

I  See  Kerrt  Oen.  Laws,  p.  1197,  sec.  IL 


7  OBIHINAL  ACTIONS.  i§  3080  -3082 

080.  Oregon — Orimliul  Action,  How  Commenced. 

D  A  justice's  court,  a  criminal  action  is  commenced  by  the 
ig  of  the  complaint  therein,  verified  by  the  oath  of  the  pei-son 
UDCDcing  the  action,  who  is  thereafter  known  as  the  private 
secutor;  and  do  judgment  of  conviction  or  acquittal  can  be 
en  in  a  criminal  action  in  justice's  court  unless  the  person  in* 
ed  appear  or  be  subpoenaed  to  attend  the  trial  as  a  witness.^ 
IxiTd'B  Or.  Lam,  Me.  2181. 

081.  Oregon — Gomplaint  to  be  Deemed  Indictment. 

"he  complaint  is  to  be  deemed  an  indictment  withia  the  mean- 
of  the  provisions  of  the  Code  of  Criminal  Procedure,  pre- 
biag  what  is  sufficient  to  be  stated  in  such  pleading,  and  the 
n  of  stating  it.^ 
Urd'c  Or.  lAn,  we.  2183, 

082.  Colorado — Costs  Taxed  Against  Complainant — ^Execu- 

tion, 

f  any  informer  or  complainant  nnder  a  penal  statute  of  this 
«,  to  whom  the  penalty,  or  any  part  thereof,  if  recovered,  is 
31,  shall  dismiss  bis  snit  or  prosecntion,  or  fail  in  the  same,  or 
11  willfully  absent  himself  from  trial  or  examination,  he  shall 
idjadged  to  pay  all  costs  accruing  on  sucb  suit  or  prosecution, 
ess  he  be  an  officer  whose  duty  it  is  to  make  and  file  such  infor- 
ion  or  complaint :  Provided,  that  in  all  such  cases  of  ezamina- 
1  into  any  criminal  charge  before  a  justice  of  the  peace,  where 
party  accused  shall  be  discharged,  and  it  shall  appear  to  the 
tice  before  whom  such  examination  was  made  that  there  was  no 
unable  ground  for  the  complaint,  or  that  it  was  maliciously  en- 
id,  and  in  all  eases  where  the  complaining  witness  willfully  ab- 
ts  himself  from  or  fails  to  appear  at  such  examination  or  trial, 
justice  of  the  peace  shall  give  judgment  against  the  complainant 
all  costs  of  such  examination  or  trial,  and  shall  issue  execution 
reon.  Provided,  further,  that  appeal  may  be  had  in  all  such 
X,  as  provided  by  law  for  the  taking  ol  appeals  from  judgments 
dered  in  justices'  courts.^ 
(Colo.)  B«T.  StaU.,  ue.  1078. 


§3083  b&^yes'b  justices'  ooaa. 

§  3083.   Oomplaint— Diitnrliing  the  Peace— Form, 

{Title  of  Court  and  Canse.] 

The  People  of  the  State  of  California  "' 


•} 


P.  J.  N. 

State  of  California, 
County  of  Alameda, — bs. 

Personally  appears  before  me,  this  19th  day  of  February,  A.  D. 
1909,  J.  Z.  D.  who,  on  oath,  makes  complaint  and  deposes  and  says, 
that  on  the  12th  day  of  February,  A.  D.  1909,  in  the  county  of 
Alameda,  state  of  California,  the  crime  of  misdemeanor,  to  wit,  dis- 
turbing the  peace,  was  committed,  to  wit,  by  P.  J.  N.  (whose  real 
name  is  unknown  to  this  complainant),  who  then  and  there  did 
willfully,  unlawfully,  maliciously  disturb  the  peace  and  quiet  of 
the  neighborhood  of  Santa  Clara  and  Central  Chestnut  streets  in 
aaid  county  of  Alameda,  and  the  peace  of  this  complainant  and 
other  persons,  then  and  there  being,  by  then  and  there  making  loud 
and  unusual  noise,  by  tnmaltaons  and  oflfensive  conduct,  by 
threatening,  traducing,  quarreling,  challenging  to  fight,  and  by 
fighting  [describe  nature  of  oSense]. 

Contrary  to  the  form,  force  and  effect  of  the  statute  in  aach  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  California.  And  this  complainant,  upon 
oath,  accuses  the  said  P.  J.  N.  (whose  real  name  is  unknown  to  this 
complainant)  of  having  committed  the  said  crime ;  and  this  com- 
plainant further  alleges  and  deposes  that  the  said  accused  was  then 
and  there  arrested  therefor  in  the  actual  commission  of  the  said 
offense,  and  prays  that  the  said  accused  may  be  brought  before  a 
magistrate  and  dealt  with  according  to  law. 

Subscribed  and  sworn  to  before  me,  this  24th  day  of  February, 
A.  D.  1909. 


Judge  of  the  Police  Court  of  the  County  of  Alameda,  State  of  Cali- 
fornia. 
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§  3081   Complaint— Grand  Larceny— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

VB. 

M.  D.  P. 

> 
State  of  California, 

County  of  San  Bernardino, — ss. 

Personally  appears  before  me,  this  16th  day  of  Feb'raary,  A.  D. 
1909,  J.  T.  L.  who,  on  oath,  makes  complaint  and  deposes  and  says, 
that  on  the  4th  day  of  February,  A.  D.  1909,  in  the  county  of  San 
Bernardino,  state  of  California,  the  crime  of  felony,  to  wit,  g^rand 
larceDy,  was  committed  by  M.  D.  P.  (whose  real  name  is  unknown 
to  this  complainant),  who  did  then  and  there  willfully,  unlawfully 
and  feloniously  steal,  take  and  carry  away  a  certain  diamond  ring 
[here  describe]  of  the  value  of  ninety-three  ($93.00)  dollars,  in 
^Id  coin  of  the  United  States  of  America,  and  of  the  personal 
property  of  J.  T.  L.,  contrary  to  the  form,  force  and  eflEect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California.  And  this  com- 
plainant, upon  oath,  accuses  the  said  M.  D.  P.  (whose  real  name 
is  unknown  to  this  complainant)  of  having  committed  the  said 
crime;  and  this  complainant  further  alleges  and  deposes  that  the 
said  accused  was  then  and  there  arrested  therefor  in  the  actual 
conunission  of  the  said  offense,  and  prays  that  the  said  accused  may 
be  brought  before  a  magistrate  and  dealt  with  according  to  law. 

§  3085.  Complaint — ^Drunkenness  in  Public  Places— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 


vs. 


B.C.  A 


State  of  California, 
(Jounty  of  Monterey ,- 

Personally  appears  before  me  this  2d  day  of  March,  A.  D.  1907, 
L.  W.  P.,  who  on  oath  makes  complaint  and  deposes  and  says,  that 
on  the  19th  day  of  February,  A.  D.  1907,  in  the  city  and  county 
of  Monterey,  state  of  California^  the  crime  of  misdemeanor,  to  wit. 
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being  drunb  in  a  public  place,  was  committed,  to  wit,  by  B.  C.  A., 
v.'lio  then  and  there  did  willfully  and  unlawfully  become  and  was 
drunk  [state  location],  a  public  place  in  said  county  [describe 
actions,  etc.]. 

Thereby  violating  the  proTisions  of  an  ordinance  of  the  board  of 
supervisors  of  said  city  and  county.  Contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia. And  this  complainant,  upon  oath,  accuses  the  said  B.  C.  A. 
of  having  committed  the  said  crime;  and  this  complainant  further 
alleges  and  deposes  tiiat  the  aaid  accused  was  then  and  there 
arrested  therefor,  in  the  actual  commission  of  the  said  offense,  and 
prays  that  the  said  accused  may  be  brought  before  &  magistrate 
and  dealt  wit^  according  to  law. 

§  3086.    Complaint— Forgery— Torm. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  ^ 

vs.  U 

W.  K.  E.  J 

State  of  California, 
County  of  Amador, 
Township  of  Jackson, — as. 

Personally  appears  before  me,  this  9th  day  of  February,  A.  D, 
1908,  F.  B.  L.  who  on  oath  makes  complaint,  and  deposes  and  says, 
that  on  the  6th  day  of  February,  A.  D.  1908,  in  the  county  of 
Amador,  township  of  Jackson,  state  of  California,  the  crime  of 
felony,  to  wit,  forgery,  of  a  document  was  committed  by  W.  K.  E. 
(whose  real  name  is  unknown  to  this  complainant),  who  did  then 
and  there  willfully,  unlawfully,  feloniously,  falsely,  fraudulently 
and  with  intent  to  prejudice,  damage  and  defraud  F.  B.  L.,  make, 
alter,  forge  and  counterfeit  a  certain  instrument  in  writing  for 
the  payment  of  money  in  the  words  and  figures,  following,  to  wit: 
[Describe  instrument.]  And  he,  the  said  W.  K.  E.  then  and  there 
well  knowing  the  same  to  be  false  and  forged,  did  then  and  there, 
to  wit,  on  the  6th  day  of  February,  A.  D,  1908,  in  the  said  county 
of  Amador,  township  of  Jackson,  willfully,  tznlawfully,  feloniously, 
falsely,  fraudulently  and  with  intent  to  prejudice,  damage  and  de- 
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fraud  the  said  F.  B.  L.  did  ntter,  publish  and  pass  the  same  as  true 
and  genume,  to  P.  A.  B.  Contrary  to  the  form,  force  and  eflPect  of 
the  statute  in  such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  California.  And  this  com- 
plainant, upon  oath,  accuses  the  said  W.  E.  E.  (whose  real  name 
is  unknown  to  this  complainant)  of  having  committed  the  said 
crime,  and  this  complainant  further  alleges  and  deposes  that  the 
said  accused  was  then  and  there  arrested  therefor  in  the  actual 
commission  of  the  said  offense,  and  prays  that  the  said  accused  may 
be  brought  before  a  magistrate  and  dealt  with  according  to  law. 

§  3087.    Complaint— Fast  Driving— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

vs. 
J.  D.  N. 

State  of  California^ 
County  of  Stanislaus,. 
Township  of  Modesto, — ss. 

Personally  appears  before  me  this  12th  day  of  March,  A.  D. 
1909,  P.  E.  H.,  who  on  oath,  makes  complaint  and  deposes  and 
says,  that  on  the  10th  day  of  March,  A.  D.  1909,  in  the  county  of 
Stanislaus,  township  of  Modesto,  state  of  California,  the  crime  of 
misdemeanor,  to  wit,  fast  driving  on  public  highway,  was  com- 
mitted, to  wit,  by  J.  D.  N.  (whose  real  name  is  unknown  to  this 
complainant),  who  then  and  there  did  willfully  and  unlawfully  im- 
moderately drive  a  certain  horse  upon  a  public  street  and  highway 
in  said  county  of  Stanislaus,  township  of  Modesto,  state  of  Cali- 
fornia.    [Here  describe  nature  of  driving.] 

Thereby  violating  the  provisions  of  sections  1  and  2  of  Ordin- 
ance No.  803  of  the  board  of  supervisors  of  said  county,  contrary 
to  the  form,  force  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia. And  this  complainant,  upon  oath,  accuses  the  said  J.  D. 
N.  (whose  real  name  is  unknown  to  this  complainant)  of  having 
eommitted  the  said  crime;  and  this  complainant  further  alleges  and 
deposes  that  the  said  accused  was  then  and  there  arrested  therefor 
ia  tile  actual  commission  of  the  said  offense,  and  prays  that  the  said 
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sccTised  may  l>e  broaght  before  &  magistrate  and  dealt  with  accord- 
ing to  law. 

§  3088.    Complaint— Lswd  Act— Fono. 
[Title  of  Court  and  Cauae.] 

Tbe  People  of  the  State  of  California  "^ 

TO.  \. 

M.  M.  D.  J 

State  of  California, 
County  of  Humboldt, 
Township  of  Bareka, — m. 

Personally  appears  before  me  this  23d  day  of  September,  A.  D. 
1908,  L.  P.  Y.  who  on  oath  makes  complaint  and  deposes  and  sayt, 
that  on  the  14th  day  of  September,  A.  D.  1906,  in  the  city  ol 
Eureka,  township  of  Humboldt,  state  of  California,  the  crime  of 
misdemeanor,  to  wit,  committing  a  lewd  and  indecent  act,  was  com- 
mitted, to  wit,  by  M.  M.  D.  (whose  real  name  is  unknown  to  this 
complainant),  who  then  and  there  did  willfully,  unlawfully  and 
lewdly  in  Eureka,  state  of  California,  engage  in  and  be  a  party  to 
the  carrying  out  of  a  certain  lewd,  indecent  and  obscene  act  and 
conduct,  to  wit:   [Here  describe  act  and  conduct.] 

Thereby  violating  the  provisions  of  an  ordinance  of  tbe  board  of 
supervisors,  of  said  county  of  Humboldt,  contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia. And  this  complainant,  upon  oath,  accuses  the  said  M.  M,  D. 
(whose  real  name  is  unknown  to  this  complainant)  of  having  com- 
mitted the  said  crime;  and  this  complainant  farther  alleges  and  de- 
poses that  the  said  accused  was  thea  and  there  arrested  therefor  in 
the  actual  commission  of  the  said  offense,  and  prays  that  the  said  ac- 
cused may  be  brought  before  a  magistrate  and  dealt  with  accord- 
ing to  law. 


Hi  OBIMINAIi  ACTIONS.  S  3089 

3089.   Complaint— Befnsing  to  Diipene—Fonn. 

ritle  of  Coort  and  Caose.] 

he  People  of  the  State  of  Galifomia  '^ 

m  Y 

MP.  J 

tate  of  California, 
ounty  of  Santa  Clara, 
awnship  of  San  Jose, — ss. 

PeiEonaUy  appeared  before  me  this  12th  day  of  October,  A.  D. 
)09,  N.  P.  W.,  who,  on  oath,  makes  complaint  and  deposes  and 
.vs,  that  on  the  4th  day  of  October  A.  D.  1909,  in  the  county  of 
mta  Clara,  township  of  San  Jose,  state  of  California,  the  crlm^ 
misdemeanor,  to  wit,  refusing  to  disperse  and  move  on  when 
qneated  so  to  do,  was  committed,  to  wit,  by  J.  M.  F,  (whose  real 
line  i>  unknown  to  this  complainant),  who  then  and  there  when 
le  free  passage  of  Santa  Clara  street  between  First  and  Second 
t&id  county  of  Santa  Clara,  township  of  San  Jose,  was  obstructed 
'  a  crowd,  said  occasion  not  then  and  there  being  an  occasion 
:  public  meeting,  and  said  J.  M.  F.  being  then  and  there  one  of 
e  persons  composing  such  crowd,  did  willfully  and  unlawfully 
fuse  and  neglect  to  disperse  and  move  on  when  the  persons  com- 
Hing  such  crowds  were  then  and  directed  so  to  do  by  one  L.  M.  L., 
regularly  appointed,  duly  qualified,  and  acting  police  officer  of 
id  county  of  Santa  Clara. 

Thereby  violating  the  provisions  of  sections  1  and  2  of  Ordiii- 
ice  No,  833  of  the  board  of  supervisors  of  said  county,  contrary 
the  form,  force  and  effect  of  the  statute  in  such  case  made  and 
"ovided,  and  against  the  peace  and  dignity  of  the  people  of  tbu 
ate  of  California.  And  this  complainant,  upon  oath,  accuses  the 
id  J.  M.  F.  (whose  real  name  is  unknown  to  the  complainant) 
having  committed  the  said  crime;  and  this  complainant  furthcr 
leges  and  deposes  that  the  said  accused  was  then  and  there 
Tested  therefor  in  the  actual  commission  of  the  said  offense,  and 
■ays  that  the  said  accused  may  be  brought  before  a  magistrate 
id  dealt  with  according  to  law. 
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§  3090.    Complaint— Public  Nuisance— rorm. 

[Title  of  Ckturt  and  Cause.] 

The  People  of  the  State  of  California  ' 


■} 


L.O.K. 

State  of  California, 

County  of  Kern, 

Townahip  of  BakersBeld, — SK 

Personally  appears  before  me,  this  19th  day  of  August  A,  D. 
1909,  D.  W.  P.  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  13th  day  of  August,  A.  D.  1909,  in  the  connty  of 
Kern,  township  of  Bakersfield,  state  of  California,  the  crime  of 
misdemeanor,  to  wit,  committing  a  public  nuisance,  was  committed, 
to  wit,  by  L.  0.  K.  (whose  real  name  is  unknown  to  this  complain- 
ant), who  then  and  there  did  willfully  and  unlawfully  commit  a 
certain  public  nuisance,  to  wit;  [here  describe],  which  said  nui- 
sance was  then  and  there  injurious  to  health,  indecent  and  offemive 
to  the  senses,  and  an  obstmction  to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment  of  life  and  property 
by  an  entire  neighborhood,  to  wit,  the  neighborhood  of  Main  street 
between  First  and  Second  streets,  in  said  county  of  Kern,  town- 
ship of  Bakersfield. 

Contrary  to  the  form  and  effect  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  people  of 
the  state  of  California.  And  this  complainant,  npon  oath,  accuses 
the  said  L.  0.  K.  (whose  real  name  is  unknown  to  this  complain- 
ant) of  having  committed  the  said  crime;  and  this  complainant 
further  alleges  and  deposes  that  the  said  accused  was  then  and 
there  arrested  therefor  in  the  actual  commission  of  the  said  of- 
fense, and  prays  that  the  said  accused  may  be  brought  before  a 
magistrate  and  dealt  with  according  to  law. 
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§  3091.   Complaint — ^Begging  on  Pnblic  Street— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

B,  E.  A. 

State  of  California, 

County  of  Inyo, 

Township  of  Independence, — ss. 

Personally  appears  before  me  this  16th  day  of  December,  A.  D. 
1907,  J.  M.  L.,  who,  on'  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  12th  day  of  December,  A.  D.  1907,  in  the  county 
of  Inyo,  township  of  Independence,  state  of  California,  the  crime 
of  misdemeanor,  to  wit,  begging  on  a  public  street,  was  committed, 
to  wit,  by  B.  E.  A.  (whose  real  name  is  unknown  to  this  complain- 
ant), who  then  and  there  did  willfully  and  unlawfully  beg  and 
practice  begging  on  Dolores  street,  between  Twenty-fifth  and 
Twenty-sixth  streets  and  other  streets,  in  said  city  and  county  of 
Inyo,  township  of  Independence,  state  of  California  [describe 
nature  of  begging]. 

Thereby  violating  the  provisions  contrary  to  the  form,  force  and 
effect  of  the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  state  of  California. 
And  this  complainant,  upon  oath,  accuses  the  said  B.  E.  A.  (whose 
real  name  is  unknown  to  this  complainant)  of  having  committed 
the  said  crime;  and  this  complainant  further  alleges  and  deposes 
that  the  said  accused  was  then  and  there  arrested  therefor  in  the 
actual  commission  of  the  said  offense,  and  prays  that  the  said  ac- 
cused may  be  brought  before  a  magistrate  and  dealt  with  accord- 
ing to  law. 
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§  3092.    Complaint — Malicioiu  Uiscliief— Form. 

[Title  of  Coort  and  CaoBe.] 

The  People  of  the  State  of  California  "S 

W.  L.  T.  J 

State  of  California, 

County  of  Yuba, 

Township  of  Marysrille, — sa. 

Personally  appears  before  me,  this  22d  day  of  May,  K.  D.  1909, 
T.  L.  I.,  who,  on  oath,  makes  a  complaint  and  deposes  and  says, 
that  on  the  18th  day  of  May,  A.  D.  1909,  in  the  comity  of  Yuba, 
township  of  Marysville,  state  of  California,  the  crime  of  misde- 
meanor, to  wit,  malicious  mischief,  was  committed,  to  wit,  by  W.  L. 
T.  (whose  real  name  is  unknown  to  this  complainant),  who  did 
then  and  there  willfully,  unlawfully  and  maliciously  break,  injure 
and  destroy  certain  property  described  as  follows,  to  wit  [describe 
propertiy  and  injury  to  same],  the  said  property  being  then  and 
there  the  property  of  T.  L,  I,  and  to  the  damage  of  the  said  prop- 
erty in  the  sum  of  ninety-six  50/100  dollart  ($96.50)  in  lawful 
money  of  the  United  States  of  America, 

Contrary  to  the  form,  force  and  effect  of  the  statute  in  sneh 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  California.  And  this  complainant,  upon 
oath,  accuses  the  said  W.  L.  T.  (whose  real  name  is  unknown  to 
the  complainant)  of  having  committed  the  said  crime;  and  this 
complainant  further  alleges  and  deposes  that  the  said  accused  was 
then  and  there  arrested  therefor  in  the  actual  commission  of  the 
said  offense,  and  prays  that  the  said  accused  may  be  brought  before 
a  magistrate  and  dealt  with  accordinj^  to  law. 


CBIHINAI.  ACTIONS.  fS  3093, 3094 


S  3093.    Complaint— Petty  Larceny— Form. 

[Title  of  Court  and  Canse.] 

The  People  of  the  State  of  California  ' 


■} 


State  of  California, 
Township  of  Oakland, 
County  of  Alameda, — ea. 

Personally  appean  before  me,  this  29th  day  of  Aii^st,  "K.  J>. 
1909,  L.  M.  T.,  who,  on  oath,  makes  complaint  and  deposes  and 
says,  that  on  the  20th  day  of  Attest,  A.  D.  1909,  in  the  township 
sf  Oakland,  county  of  Alameda,  atate  of  California,  the  crime  of 
misdemeanor,  to  wit,  petit  larceny,  was  committed,  to  wit,  by  J.  L. 
S.  (whose  real  name  is  unknown  to  thia  complainant),  who  did 
Ihen  and  there  willfully,  unlawfully  aud  feloniously  steal,  take  and 
cairy  away  [describe  article]  of  the  value  of  six  (6)  dollars  in 
^Id  eoin  of  the  United  States  of  America,  and  of  the  goods  and 
personal  property  of  L.  M.  T. 

Contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  diginity  of  the 
people  of  the  state  of  California.  And  this  complainant,  upon 
oath,  accuses  the  said  J.  L.  S.  (whose  real  name  is  unknown  to  this 
complainant)  of  having  committed  the  said  crime;  and  this  com- 
plainant further  alleges  and  deposes  that  the  said  accused  was  then 
and  there  arrested  therefor  in  the  actual  commission  of  the  said 
DfTense,  and  prays  that  the  said  accused  may  be  brought  before  a 
magistrate  and  dealt  with  according  to  law. 

§  3094.    Complaint— Ornelty  to  Uinor  Child— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  " 


■} 


P.  J.  S. 

State  of  California, 
County  of  Meroed, — n. 

Personally  appeara  before  me,  this  20th  day  of  November,  A.  D. 
1908,  W.  L.  D.,  who,  on  oath,  makes  complaint,  and  depoaea  and 
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says,  that  on  the  16th  day  of  November,  A.  D.  1908,  in  the  eounty 
of  Merced,  state  of  California,  the  crime  of  misdemeanor,  to  wit, 
cruelty  to  a  minor  child  was  committed,  to  wit,  by  P.  J.  S.  (whose 
name  is  unknown  to  this  complainant)  who  then  and  there  being 
the  parent  and  guardian  of  and  having  the  care,  custody  and  con- 
trol of  a  certain  minor  child,  Q.  J.  S.,  of  the  age  of  fourteen  yean 
(14),  did  willfully,  unlawfully  and  cruelly  cause  and  permit  the 
life  of  such  child  to  he  endangered,  the  health  of  such  child  to  b^ 
injured,  and  cause  and  permit  such  child  to  be  placed  in  such  situa- 
tion that  its  life  and  limb  were  then  and  there  endangered  and  its 
health  likely  to  be  injured,  in  this:  [Describe  nature  of  cruelty.] 
Contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  California.  And  this  complainant,  upon 
oath,  accuses  the  said  P.  J.  S.  (whose  real  name  is  unknown  to  this 
complainant). 


} 


§  3095.    Oomplaint — Qfineral  Form, 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

M.  P.  W. 

State  of  California, 
County  of  Riverside, — ss. 

Personally  appears  before  me,  this  27th  day  of  December,  A".  D. 
1909,  L,  Z,  K.,  who,  on  oath,  makes  complaint,  and  deposes  and 
says  that  on  the  21st  day  of  December,  A.  D.  1909,  in  the  city  and 
county  of  Riverside,  state  of  California,  the  crime  of  [describe 
nature  of  crime]  was  committed,  to  wit,  by  M.  P.  W.  (whose  real 
name  is  unknown  to  this  complainant),  who  then  and  there  [de- 
scribe nature  of  crime,  etc.]. 

Contrary  to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  California.  And  this  complainant,  upon  oath, 
accuses  the  said  M.  P.  W,  (whose  real  name  is  unknown  to  this 
complainant)  of  having  committed  the  said  crime;  and  this  com- 
plainant further  alleges  and  deposes  that  the  said  accused  wfi.s  then 
and  there  arrested  therefor  in  ^e  actual  commissioB  of  the  said 
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offense,  and  prays  that  the  said  accused  may  be  brought  before  a 
magistrate  and  dealt  with  according  to  law. 

Sabscribed  and  sworn  to  before  me,  this  27th  day  of  December, 
A,  D.  1909. 

J.  C.  M., 
Judge  of  the  Police  Court  of  the  City  and  County  of  Riverside. 

§  3096.  Complaint — Cruelty  to  Animals — ^Form. 

* 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

78. 

P.  L.  S. 

State  of  California, 

County  of  Marin, 

Township  of  San  Rafael, — ss. 

Personally  appears  before  me,  this  22d  day  of  January,  A.  D. 
1909,  M.  B.  J.  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  14th  day  of  January,  A.  D.  1909,  in  the  county 
of  Marin,  township  of  San  Rafael,  state  of  California,  the  crime 
of  misdemeanor,  to  wit,  cruelty  to  animals  [describe  torture  and 
name  of  animal] .  Contrary  to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California.  And  this  com- 
plainant, upon  oath,  accuses  the  said  P.  L.  S.  (whose  real  name  is 
unknown  to  the  complainant). 

§  3097.   Bail  Bond— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 

City  and  County  of  Fresno, — ss. 

T.  J.  D.,  having  been  duly  admitted  to  bail  in  the  sum  of  sixty- 
five  dollars,  upon  the  charge  of  [describe  crime],  we,  L.  T.  W.,  re- 
siding at  Fresno,  California,  and  by  occupation  physician,  and 
M.  D.  G.,  residing  at  Fresno,  California,  and  by  occupation  teacher, 
residents  of  the  county  of  Fresno,  hereby  undertake  that  the  above- 
named  T.  J.  D.  shall  appear  and  answer  the  charge  above  men- 
tioned, in  whatever  court  it  may  be  prosecuted,  and  shall  at  all 
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times  hold  himself  amenable  to  the  orders  and  process  of  the  coart, 
and,  if  eon-vieted,  shall  appear  for  judgment,  and  render  himself 
in  execution  thereof;  or  if  he  fails  to  perfonn  either  of  these  con- 
ditions that  we  will  pay  to  the  people  of  the  state  of  California 
the  sum  of  one  hundred  dollars. 

§  3098.    Jnstiflcation  of  Bail— Form. 

State  of  California, 

City  and  County  of  Fresno, — ss. 

T.  J.  G.,  being  dnly  sworn,  deposes  and  says:  That  he  is  a  resi- 
dent of  and  householder  in  the  city  and  county  of  Fresno,  state 
of  California.  That  he  is  worth  the  sum  of  five  hundred  ($500.00) 
dollars  over  and  above  all  his  debts  and  liabilities  exclusive  of 
property  exempt  from  execution,  and  also  exclusive  of  all  demands 
for  which  he  may  become  liable  by  reason  of  the  forfeiture  of  any 
appeal  or  bail  bond  for  which  he  is  surety.  That  his  property  con- 
sists of  the  following  described  real  estate,  situated  in  the  city  and 
county  of  Fresno,  state  of  California,  and  of  the  following  values, 
to  wit:  [Description.]  That  the  same  stands  of  record  in  his 
name  in  the  records  of  said  city  and  county  in  book  (1)  on«  of 
deeds,  page  372,  and  was  there  recorded  on  or  about  the  6th  day 
of  May,  1890. 

That  the  same  is  subject  to  the  following  encumbrances  and  none 
other  either  of  record  or  not  of  record :  [Note  same.] 

That  he  is  the  owner  of  the  said  property  in  good  faith  and  the 
same  was  not  conveyed  to  him  for  the  purpose  of  enabling  him  to 
become  surety  upon  this  or  any  other  bond. 

T.  J.  G. 
§  3099.    Complaint — ^Vagrancy— Fonn. 

The  People  of  the  State  of  California  "^ 
vs.  i- 

A.  E.  F.  J 

State  of  California, 
City  and  County  of  San  Francisco, — ss. 

Personally  appears  before  me,  this  26th  day  of  January,  A.  D. 
1908,  M.  v.  S.,  who,  on  oath,  makes  complaint  and  deposes  and 
■ays,  that  on  the  14th  day  of  January,  A.  D.  1908,  and  from  said 
14th  day  of  January,  A.  D.  1909,  in  the  city  and  county  of  San 
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Francisco,  state  of  California,  the  crime  of  misdemeanor,  to  wit, 
vagrancy,  was  committed,  to  wit,  by  A.  E.  P.  (whose  real  name 
is  unknown  to  this  deponent),  who  then  and  there,  and  from 
said  14th  day  of  January,  A.  D.  1908,  up  to  and  on  the  22d  day 
of  January,  A.  D.  1908,  not  being  a  California  Indian,  without 
visible  means  of  living,  and  having  the  physical  ability  to  work, 
did  not  seek  employment  nor  labor  when  employment  was  offered 
him; 

And  who  being  a  healthy  person  and  beggar,  did  then  and  there 
willfully  and  unlawfully  solicit  alms  as  a  business; 

Willfully  and  unlawfully  roams  and  willfully  and  unlawfully 
has  roamed  about  from  place  to  place  without  any  lawful  busi- 
ness. 

And  being  then  and  there  known  to  be  a  pickpocket,  thief, 
burglar  and  confidence  operator,  and  having  no  visible  or  lawful 
means  of  support;  was  found  willfully  and  unlawfully  loitering 
around  a  certain  notorious  place,  house  of  ill-fame. 

WillfuUy  and  unlawfully  was,  has  been,  and  during  said  time 
continued  to  be  and  still  is  an*  idle  and  dissolute  person  who 
wanders  and  roams,  and  has  during  said  time  wandered  and 
roamed  about  the  streets  of  said  city  and  county  at  late  and  un- 
usual hours  of  the  night ; 

Willfully  and  unlawfully  was,  has  been  and  during  said  time 
continued  to  be  and  still  is  an  associate  of  known  thieves;  who 
wanders  and  roams,  and  has  during  said  time  wandered  and 
roamed  about  the  streets  of  said  city  and  county  at  late  and  un- 
usual hours  of  the  night; 

And  who  then  and  there  did  willfully  and  unlawfully  lodge  in 
a  place  other  than  such  as  is  kept  for  lodging  purposes,  to  wit, 
the  Van  Nuys  Hotel,  said  lodging  being  without  permission  of 
the  owner  or  party  entitled  to  possession  thereof,  to  wit ; 

Willfully  and  unlawfully  was,  has  been,  continued  to  be  and 
still  is  a  lewd  and  dissolute  person  who  lives  and  has  during  said 
time  lived  in  and  about  the  house  of  ill-fame  there  situate; 

And  who  then  and  there  willfully  and  unlawfully  was,  is  and 
continues  to  be  a  runner  and  capper  for  attorneys  in  and  about 
the  police  court  and  the  city  prison  of  the  city  and  county  of 
San  Francisco,  an  incorporated  city  of  the  state  of  California. 

Willfully  and  unlawfully  was,  has  been,  continued  to  be  and 
still  is  a  oommon  prostitute ; 
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Willfnlly  and  unlawfully  was,  has  been,  contiaaed  to  be  and 
still  is  a  common  drunkard. 

Contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dimity  of 
the  people  of  the  state  of  California.  And  this  complainant,  upon 
oath,  aecQses  the  said  A.  E.  P.  of  having  committed  the  said 
crime;  and  this  complainant  further  alleges  and  deposes  that  the 
said  accused  was  then  and  there  arrested  therefor,  in  the  actual 
commission  of  the  said  ofFense,  and  prays  that  the  said  accused 
may  be  brought  before  a  magistrate  and  dealt  witii  aecording  tu 
law, 

[IfOTE. — ^The  «bov«  is  k  eompOBite  form.  In  umg  Mtme,  joatict  ■honld 
b«  cArafnl  to  ctou  out  th«  prOTiBiana  sot  Mquind.] 

$  3100.    Cffloplaint— Exhibiting  Deadly  Weaponi— Fonn. 

[Title  of  Court  and  Cauae.] 

The  People  of  the  State  of  California"] 

vs.  U 

J.  Q.  B.  J 

State  of  C^ifomia, 

City  and  County  of  Los  Angeles, — bb. 

Personally  appears  before  me,  this  19th  day  of  February,  Tl.  D. 
1909,  M.  D.  S.,  who  on  oath  makes  complaint,  and  deposes  and 
sa.vB,  that  on  the  12th  day  of  Pebruaiy,  A.  D.  1909,  in  the  city 
and  county  of  Los  Angeles,  state  of  California,  the  crime  of  mis- 
demeanor, to  wit,  exhibiting  a  deadly  weapon,  was  committed, 
to  wit,  by  J.  Q.  E,  (whose  real  name  is  unknown  to  this  complain- 
ant) who  did  then  and  there  in  the  presence  of  two  or  more  per- 
sons, willfully  and  unlawfully,  exhibit  in  a  rude,  angry  and 
threatening  manner,  and  not  in  necessary  self-defense,  a  certain 
deadly  weapon,  to  wit,  a  revolver  [describe  same].  Contrary  to 
the  form,  force  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  California.  And  this  complainant,  upon  oath,  accuses  the 
said  <r.  Q.  E.  (whose  real  name  is  imknown  to  this  complainant) 
of  having  committed  the  said  crime,  and  this  complainant  further 
alleges  and  deposes  that  the  said  accused  may  be  brought  before  a 
magistrate  and  dealt  with  according  to  law. 
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[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

vs. 
W.  J.  T. 

State  of  California, 

City  and  County  of  San  Prancisco,- 

Personally  appears  before  me,  this  29th  day  of  March,  A.  D. 
1909,  B.  F.  M.,  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  18th  day  of  March,  A.  D.  1909,  in  the  city  and 
county  of  San  Francisco,  state  of  California,  the  crime  of  mis- 
demeanor, to  wit  discharging  firearms  in  city  limits,  was  com- 
mitted, to  wit,  by  W.  J.  T.  (whose  real  name  is  unknown  to  this 
complainant),  who  then  and  there  did  willfully  and  unlawfully 
discharge  a  certain  firearm,  to  wit  [name  of  firearm],  to  wit: 
[Designate  time  of  crime.]  Thereby  violating  the  provisions  of 
sections  2  and  3  of  Ordinance  No.  812  of  the  board  of  supervisors 
of  said  city  and  county,  contrary  to  the  form,  force  and  effect 
of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  California.  And 
this  complainant,  upon  oath,  accuses  the  said  W.  J.  T.  (whose 
real  name  is  unknown  to  this  complainant)  of  having  committed 
the  said  crime ;  and  this  complainant  further  alleges  and  deposes 
that  the  said  accused  was  then  and  there  arrested  therefor  in  the 
actual  commission  of  said  offense,  and  prays  that  the  said  ac- 
cused may  be  brought  before  a  magistrate  and  dealt  with  according 
to  law. 

i  3102.    Complaint — ^Aiding  and  Abetting  Lottery— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  1 

vs.  L 

M.  D.  J.  J 

State  of  California, 
County  of  Butte, 
Towndiip  of  Oroville, — ss. 

Personally  appears  before  me  this  18th  day  of  August,  A.  D. 
1909,  L.  J.  T.,  who  on  oath,  makes  complaint  and  deposes  and 
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says,  that  on  the  14th  day  of  Angust,  A,  D,  1909,  in  the  connty 
of  Butte,  township  of  Oroville,  state  of  California,  the  crime  of 
misdemeanor,  to  wit,  aiding  and  abetting  a  lottery,  was  committed, 
to  wit,  by  M.  D.  J.  (whose  real  name  is  unknown  to  this  complain- 
ant), who  then  and  there  did  willfully,  and  unlawfully  aid  ami 
assist,  by  printing,  writing,  advertising,  publishing  and  otherwise 
in  setting  up,  managing  and  drawing  a  certain  lottery  then  and 
there  carried  on,  conducted  and  maintained  at  number  204  Main 
street,  in  the  city  of  Oroville,  county  of  Butte,  state  of  California. 
[Describe  nature  of  lottery.]  Contrary  to  the  form,  force  and 
effet^t  of  the  statute  in  such  case  made  and  provided,  and  against 
tite  peace  and  dignity  of  the  people  of  the  state  of  California 
And  this  complainant,  upon  oath,  accuses  the  said  M.  D.  J.  (whose 
real  name  is  unknown  to  this  complainant)  of  having  committed 
the  said  crime ;  and  this  complainant  further  alleges  and  deposra 
that  the  said  accused  was  then  and  there  arrested  therefor  in  the 
actual  commission  of  the  said  offense,  and  prays  that  the  said 
accused  may  be  brought  before  a  magistrate  and  dealt  with  accord- 
ing to  law. 

$  3103.   Complaint— Abandonment  of  Wife— Fono. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California^ 

V3.  I 

V.  J.  K.  J 

State  of  California, 
County  of  Shasta, 
Township  of  Redding, — bs. 

Personally  appears  before  me  this  24th  day  of  September,  A".  D. 
1910,  A.  T.  K.,  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  20th  day  of  September,  A.  D.  1910,  in  the  count.v 
of  Shasta,  township  of  Redding,  state  of  California,  the  crime  of 
felony,  to  wit,  abandonment  and  neglect  of  wife,  was  committed, 
to  wit,  by  T.  J.  K.,  who  then  and  there  being  the  husband  of  said 
A,  T.  K.,  and  having  sufGeient  ability  to  provide  for  his  said 
wife's  support,  and  being  then  and  there  able  to  earn  the  means 
of  snch  wife's  support,  did  willfully  and  unlawfully,  and  feloni- 
ously and  without  lawful  excuse,  abandon  and  leave  bis  said  wife 
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in  a  destitute  condition  and  refuse  and  neglect  to  provide  her  with 
necessary  food,  clothing,  shelter  and  medical  attendance,  said 
y.  J.  K.  not  being  then  and  there  justified  in  abandoning  his  said 
wife  by  reason  of  her  misconduct  [here  describe,  if  any] .  Con- 
trary to  the  form,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  peo- 
ple of  the  state  of  California.  And  this  complainant,  upon  oath, 
accuses  the  said  V.  J.  K.  of  having  committed  the  said  crime; 
and  this  complainant  further  alleges  and  deposes  that  the  said 
accused  was  then  and  there  arrested  for  the  said  offense,  and  prays 
that  the  said  accused  may  be  brought  before  a  magistrate  and 
dealt  with  according  to  law. 

§  3104.    Complaint— Embezzlement— Form. 
The  People  of  the  State  of  Washington 


vs. 


L.  B.  G. 


State  of  Washington, 
City  of  Seattle, — ss. 

Personally  appears  before  me  this  16th  day  of  March,  A.  D. 
1909,  J.  D.  M.,  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  2d  day  of  March,  A.  D.  1909,  in  the  city  of 
Seattle,  state  of  Washington,  the  crime  of  felony,  to  wit,  embezzle- 
ment, which  was  committed  by  L.  B.  G.  (whose  real  name  is  un- 
known to  this  complainant),  who  was  then  and  there  intrusted 
as  bailee  by  J.  D.  M.,  with  the  following  personal  property  of  the 
said  J.  D.  M.  [description  of  property],  to  wit,  of  the  value  of 
one  hundred  and  twenty-five  dollars  ($125.00)  in  gold  coin  of  the 
United  States  of  America,  and  the  said  L.  B.  G.  then  and  there 
received  the  personal  property  as  bailee,  as  aforesaid,  and  while 
the  said  L.  B.  G.,  so  intrusted  as  aforesaid,  was  in  the  possession 
of  the  said  personal  property,  he,  the  said  L.  B.  G.,  in  the  said 
city  of  Seattle,  state  of  Washington,  did  willfully,  unlawfully, 
feloniously  and  fraudulently  embezzle,  convert  and  appropriate 
the  same  to  his  own  use,  contrary  to  his  said  trust  as  said  bailee 
aforesaid.  Contrary  to  the  form,  force  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  Washington.  And  this  complainant, 
upon  oathy  accuses  the  said  L.  B.  G.  (whose  real  name  is  unknown 
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to  this  coiDpIainant)  of  having  committed  the  said  crime,  and  this 
complaioaat  further  alleges  and  deposes  that  the  said  accused  was 
then  and  there  arrested  therefor  in  the  actual  commission  of  the 
Baid  offense,  and  prays  that  the  said  accused  may  be  brought  be- 
fore a  magistrate  and  dealt  with  according  to  law. 

§  3106.   Complaint— BoTglary— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  "| 

P.  D.  H.  J 

State  of  California, 
County  of  Ventura, — ss. 

Personally  appears  before  me,  this  16th  day  of  October,  A.  D. 
1908,  L.  M.  J.,  who,  on  oath,  makes  complaint  and  deposes  and 
Bays,  that  on  the  10th  day  of  October,  A.  D.  1908,  in  the  county 
of  Ventura,  state  of  California,  the  crime  of  felony,  to  wit,  at- 
tempt to  commit  burglary,  was, committed,  to  wit,  by  P.  D.  H. 
(whose  real  name  is  unknown  to  this  complainant],  who  did  then 
and  there  willfully,  unlawfully,  feloniously,  and  bni^lariously 
attempt  to  enter  the  house,  room,  apartment,  tenement,  shop, 
warehouse,  store  and  building  of  T.  P.  S.  [describe  here],  »nd 
situated  in  the  said  county  of  Ventura  with  the  felonious  intent 
then,  there  and  therein  to  commit  larceny.  Contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California.  And  this  complainant,  upon  oath,  accuses  the  said 
P.  D.  H.  (whose  real  name  is  unknown  to  this  complainant)  of 
having  committed  the  said  crime,  and  this  complainant  further 
alleges  and  deposes  that  the  said  accused  was  then  and  there  ar- 
.rested  therefor  in  the  actual  commission  of  the  said  offense,  and 
prays  that  the  said  accused  may  be  brought  before  a  magistrate 
•nd  dealt  with  according  to  law. 
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§  3106.   Complaint— Assault  to  Produce  Bodily  Injury— Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California' 

vs. 
B.  D.  S. 

State  of  Calif  omia. 
County  of  Yolo, 
Township  of  Woodland,- 

Personally  appears  before  me,  this  13th  day  of  November,  A.  D. 
1907,  D.  J.  B.,  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  8th  day  of  November,  A.  D.  1907,  in  the  county 
of  Yolo,  township  of  Woodland,  state  of  California,  the  crime  of 
felony,  to  wit,  assault  by  means  and  force  likely  to  produce  bodily 
injury,  was  committed,  to  wit,  by  B.  D.  S.  (whose  real  name  is 
unknown  to  this  complaiuant),  who  did  then  and  there  willfully, 
unlawfully,  and  feloniously  make  an  assault  in  and  upon  the 
person  of  one  D.  J.  B.,  by  means  and  force  likely  to  produce  great 
bodily  injury,  to  wit:  [Describe  nature  of  assault.]  Contrary  to 
the  form,  force  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  California.  And  this  complainant,  upon  oath,  accuses 
the  said  B.  D.  S.  (whose  real  name  is  unknown  to  the  complain- 
ant) of  having  committed  the  said  crime,  and  this  complainant 
further  alleges  and  deposes  that  the  said  accused  was  then  and 
there  arrested  therefor  in  the  actual  commission  of  the  said  offense, 
and  prays  that  the  said  accused  may  be  brought  before  a  magis- 
trate and  dealt  with  according  to  law. 

§  3107.  Complaint — Carrying  Concealed  Weapon— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California, 


vs. 


K.  T.  S. 


State  of  California, 
County  of  Santa  Barbara,- 

Personally  appears  before  me,  this  30th  day  of  June,  A,  D. 
1909,  T.  M.  Z.,  who,  on  oath,  makes  complaint,  and  deposes  and 
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saya,  that  on  the  21st  day  of  June,  A.  T>.  1909,  in  the  eoonty  of 
Santa  Barbara,  state  of  California,  the  crime  of  misdemeanor,  to 
wit,  carrying  a  concealed  weapon,  was  committed,  to  wit,  by  K.  T. 
S.  (whose  real  name  is  unknown  to  this  complainant),  who  then 
and  there  not  being  a  traveler,  or  a  pnblic  officer,  or  a  person 
having  a  permit  therefor,  did  willfully  and  unlawfully  carry  con- 
cealed on  his  person  a  certain  dangerous  and  deadly  weapon,  to 
wit,  one  (1)  Iver  Johnson  revolver.  Thereby  violating  the  pro- 
visions of  sections  1  and  2  of  Ordinance  No.  903  of  the  board  of 
supervisors  of  said  county,  contrary  to  the  form,  force  and  effect  of 
the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  California.  And 
this  complainant,  upon  oath,  accuses  the  said  K.  T.  S.  (whose  real 
name  is  unknown  to  this  complainant)  of  having  committed  the 
said  crime;  and  this  complainant  further  alleges  and  deposes  that 
the  said  accused  was  then  and  there  arrested  therefor  in  the  actual 
commission  of  said  offense,  and  prays  that  the  said  accused  may 
be  brought  before  a  magistrate  and  dealt  with  according  to  law. 

§  3108.    Com.plaiut — Omitting   to    Provids   for   Minor    Ohild— 

FomL 
[Title  of  Court  and  Cause.] 
The  People  of  the  State  of  California  1 

m  y 

D.  D.  M.  J 

State  of  California, 
County  of  Santa  Cruz, — ss. 

Personally  appears  before  me,  this  25th  day  of  July,  *A.  D.  1910, 
N.  A.  M.,  who,  on  oath,  makes  complaint  and  deposes  and  says. 
that  on  the  18th  day  of  July,  A.  D.  1910,  in  the  county  of  Santa 
Cruz,  state  of  California,  the  crime  of  felony,  to  wit,  omitting 
to  provide  for  a  minor  child,  was  committed,  to  wit,  by  D.  D.  9il. 
(whose  real  name  is  unknown  to  this  complainant),  who  then  and 
there  being  the  parent  and  guardian,  and  having  the  custody  and 
control  of  a  certain  minor  child,  to  wit,  A.  E.  M.,  of  the  age  of 
six  years,  did  then  and  there  feloniously,  willfully  and  unlaw- 
fully, and  without  lawful  excuse,  omit  to  furnish  said  minor  child 
with  necessary  food,  clothing,  shelter  and  medical  attendance,  he 
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haying  the  ability  so  to  do.  [Describe  crime.]  Contrary  to  the 
form,  force  and  effect  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California.  And  this  complainant,  upon  oath,  accuses  the  said 
D.  D.  M.  (whose  real  name  is  unknown  to  this  complainant)  of 
having  committed  the  said  crime;  and  this  complainant  further 
alleges  and  deposes  that  the  said  accused  was  then  and  there  ar- 
rested therefor  in  the  actual  commission  of  the  said  offense,  and 
prays  that  the  said  accused  may  be  brought  before  a  magistrate 
and  dealt  with  according  to  law. 

§  3109.     Complaint— Battery— Fomu 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California 

vs. 
C.  H.  J. 

State  of  California, 

County  of  San  Luis  Obispo, — ss. 

Personally  appears  before  me,  this  14th  day  of  April,  A.  D. 
1909,  L.  P.  0.,  who,  on  oath,  makes  complaint,  and  deposes  and 
says,  that  on  the  8th  day  of  April,  A.  D.  1909,  in  the  county  of 
San  Luis  Obispo,  state  of  California,  the  crime  of  misdemeanor, 
to  wit,  battery,  was  committed,  to  wit,  by  C.  H.  J.  (whose  real 
name  is  unknown  to  this  complainant),  who  did  then  and  there 
wiUfully  and  unlawfully  use  force  and  violence  in  and  upon  the 
person  of  L.  P.  0.,  by  then  and  there  striking  said  L.  P.  0.  with 
his  clenched  fist.  Contrary  to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California.  And  this  com- 
plainant, upon  oath,  accuses  the  said  L.  P.  0.  (whose  real  name  is 
unknown  to  this  complainant)  of  having  committed  the  said  crime, 
and  this  complainajit  further  alleges  and  deposes  that  the  said 
accused  was  then  and  there  arrested  therefor  in  the  actual  com- 
mission of  the  said  offense,  and  prays  that  the  said  accused  may  bo 
brought  before  a  magistrate  and  dealt  with  according  to  law. 
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$  3110.    Oommitmeitt — Form. 
[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California,  to  the  Sheriff  of  the  County 
of  Alameda: 
An  order  having  been  made  this  day  by  me  that  A.  B.  IT.  be 
held  to  answer  on  a  charge  of  grand  larceny  committed  in  Oakland 
township,  in  the  county  of  Alameda,  state  of  California,  on  the 
]9th  day  of  March,  A,  D.  1909,  in  willfully,  unlawfully  and  feloni- 
ously (insert  act  committed]. 

You  arc  commanded  to  receive  him  into  your  custody  and  detain 
him  until  he  be  legally  discharged. 

Dated  this  21st  day  of  March,  A.  D.  1909. 

J.  D.  E , 
Justice  of  the  Peace  in  and  for  Said  Oakland  Township. 

§  3111.    Complaint — Vagrancy — Form. 
[Title  of  Court  and  Cause.] 

T.  M.  D.,  being  duly  sworn,  deposes  and  says,  that  S.  J.  D.  did 
in  the  county  of  Santa  Cruz,  and  state  of  California,  on  the  26th 
day  of  December,  A.  D.  1909,  unlawfully  and  willfully  lodge  in 
a  certain  house  and  place  other  than  such  as  is  and  was  then  and 
there  kept  for  lodging  purposes,  without  the  permission  of  the 
owner  and  the  party  entitled  to  the  possession  thereof. 

And  all  acts  of  the  said  S.  J.  D.  in  the  premises  were  and  are 
contrary  to  the  statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Cali- 
fornia. He  therefore  prays  that  a  warrant  issne,  and  that  the  said 
S.  J.  D.  be  dealt  with  according  to  law. 

T.  M.  D. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Dec,  A.  D. 
1909. 

T.  J.  Z- 
Justice  of  the  Peaca. 

§  3112.    CompIaini—LarceDy — Form. 
[Title  of  Court  and  Cause.] 

C.  B.  P.,  being  duly  sworn,  compltuna  and  says,  that  G.  M.  G. 
did  in  the  county  of  San  Mateo,  state  of  California,  on  the  16th 
day  of  April,  A.  D,  1908,  commit  the  crime  of  larceny  in  the  man- 
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ner  following,  to  wit :  The  said  O.  M.  G.  did  then  and  there  un- 
lawfully, willfully  and  feloniously  steal,  take  and  carry  away  the 
following  described  personal  property  of  one  C.  B.  F.,  to  wit: 
[Insert  description  of  property.] 

All  values  herein  mentioned  are  and  were  then  and  there  in 
gold  coin  of  the  United  States,  and  all  of  said  property  was  then 
and  there  the  personal  property  of  C.  B.  F.,  and  was  then  and 
there  of  the  aggregate  value  of  one  hundred  and  fifty  ($150.00) 
dollars,  and  was  stolen,  taken  and  carried  away  as  aforesaid  by 
the  said  G.  M.  G.,  contrary  to  the  form,  force  and  effect  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California. 

Said  complainant  therefore  prays  that  a  warrant  issue  for  the 
arrest  of  the  said  G.  M.  G.,  and  that  he  be  dealt  with  according 
to  law. 

C.  B.  F. 

Subscribed  to  before  me  this  20th  day  of  April,  A.  D.  1908. 

L.  U.  P., 
Justice  of  the  Peace. 

§  3113.   Complaint — ^Malicions  BUschief— Form. 
[Title  of  Court  and  Cause.] 

D.  L.  S.,  being  duly  sworn,  deposes  and  says  that  Y.  B.  L. 
(whose  true  name  is  unknown  to  complainant)  did  in  the  county 
of  Napa,  state  of  California,  on  the  10th  day  of  March,  A.  D. 
1909,  unlawfully,  maliciously  and  willfully  injure  and  destroy 
certain  property  not  his  own,  by  then  and  there  unlawfully,  will- 
fully and  maliciously  injuring  and  destroying  the  windows  of  the 
certain  houses  known  as  No.  227  Main  street,  in  the  city  of  Napa, 
which  said  property  was  not  the  property  of  said  Y.  B.  L. 

And  all  of  the  facts  of  the  said  Y.  B.  L.,  in  the  premises  were 
and  are  contrary  to  the  form,  force  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California.  Said  complainant  there- 
fore prays  that  a  warrant  issue  for  the  arrest  of  the  said  Y.  B.  L., 
and  that  he  be  dealt  with  according  to  law. 

D.  L.  S. 

Subscribed  and  sworn  to  before  me  this  23d  day  of  March,  A.  D. 

'^'  T.J.M., 

Justice  of  the  Peace* 
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Said  eomplainant  therefore  prays  that  a  warrant  issue  for  the 
-est  of  the  said  J.  T.  0.,  and  ttiat  he  be  dealt  with  according 
law. 

L.  D.  B. 
Subscribed  and  awom  to  before  me  this  29th  day  of  May,  A.  I>. 
)9. 

B.  L.  0., 
Justice  of  the  Peace. 

me.  Oomplaint — ^Bnrglaty — Form. 

itie  of  Court  and  Cause.] 

).  T.  H.,  being  duly  sworn,  deposes  and  says,  that  L.  M.  S.  did 

the  county  of  Santa  Clara,  state  of  California,  on  the  16th  day 

February,  A.  D.  1908,  unlawfully,  willfully,  feloniously  and 

■glarioasly  enter  the  premises  of  W.  E.  B.,  then  and  there  situ- 

,  with  intent  then  and  therein  to  commit  larceny.     [Or  state 

er  intent  sufficient  to  sustain  the  charge  of  burglary.] 

Ind  ail  of  the  acts  of  the  said  L.  M.  S.  in  the  premises  were  and 

contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
G  made  and  provided,  and  against  the  peace  and  dignity  of 

people  of  the  state  of  California.  Said  complainant  therefore 
,;a  that  a  warrant  issue  for  arrest  of  the  said  L.  M.  S.  and  that 
be  dealt  with  according  to  law. 

B.  T.  H. 
iubgcribed  and  flwom  to  before  me  this  19th  day  of  February, 
D.  1908. 

J.  L.  D., 
Justice  of  the  Peace. 

317.    Complaint — Assault  with  a  Deadly  Weapon — Form. 
tie  of  Court  and  Cause.] 

\  H.  Q.,  being  duly  sworn,  deposes  and  says,  that  W.  0.  S.  did 
the  county  of  Butte,  state  of  California,  on  the  29th  day  of 
luary,  A.  D.  1899,  unlawfully,  feloniously  and  willfully  commit 
assault  with  a  deadly  weapon  upon  the  person  of  T.  M.  P. 
sert  nature  of  weapon,  i.  e.,  a  hatchet] . 

LDd  all  of  the  acts  of  the  said  T.  M.  P.  in  the  premises  were  and 
contrary  to  the  form,  force  and  effect  of  the  statute  in  such 
i  made  and  provided,  and  against  the  peace  and  dignity  of 
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the  people  of  the  state  of  GaliforQia.  Said  compUinaQt  therefore 
prays  that  a  warrant  issue  for  the  arrest  of  the  said  T.  M.  P. 
and  that  he  be  dealt  with  according  to  law. 

F.  H.  G. 
Sul'scrihed  and  sworn  to  before  me  this  30th  day  of  Januarj', 
A.  D.  1899. 

W.  K.  M., 
Justice  of  the  Peace. 

§  3118.    Complaint — ^Larceny — Form. 
[Title  of  Court  and  Cause.] 

L.  K.  0.,  being  duly  sworn,  deposes  and  saya,  that  S.  M.  P.  did 
in  the  county  of  Marin,  state  of  California,  on  the  28th  day  of 
January,  A.  D,  1899,  by  means  of  force  and  violence,  feloniously, 
unlawfully  and  willfully  steal,  take  and  carry  away  from  the 
person  and  possession  of  L.  K.  0.,  against  the  will  of  him,  said 
T.  K.  0.,  the  following  described  personal  property,  to  wit:  [in- 
sert description],  and  which  said  personal  property  was  then  and 
there  in  the  possession  and  of  the  personal  property  of  said  L. 
K.  O. 

And  all  of  the  acts  of  the  said  S.  M.  P.,  in  the  premises  were 
and  are  contrary  to  the  form,  force  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California.  Said  complainant  there- 
fore prays  that  a  warrant  issue  for  the  arrest  of  the  said  S.  M.  P., 
and  that  he  be  dealt  with  according  to  law, 

L.  K.  0. 

Subscribed  and  sworn  to  before  me  this  6th  day  of  Itlarch,  A.  D. 
1899. 

T.  L.  Z., 
Justice  of  the  Peace. 


l'o5  CBIMINAL   ACTIONS.  §§3119,3120 

ABTICLE  n. 

WABEANT  OP  ABBEST. 

3119.  Warrant  of  arrest  muit  issue— When. 

3120.  W»rraiil— Form. 

3121.  No  warrant  wbere  offense  committed  b;  corporation. 
31':2.    Oregon— Warrant  of  arrest. 

3123,  Washington — Wben  justice  to  issue  warrant  of  arrest. 

3124.  Washington — Praceedings  wben  offense   is   committed  in   view  of 

1125.    Colorado  —  Warrants  on  suspicion — Arrest  —  Commitment— Bail- 
Terms  of  recognizance. 
3128.    Utah — Warrant— Form, 

3119.  Warrant  of  Arrest  most  Issue — ^When. 

If  the  justice  of  the  peace,  or  police  judge,  is  satisfied  from  the 
impUiDt  that  the  offense  complained  of  has  been  committed,  he 
ust  issue  a  warrant  of  arrest.* 

"Sef(Cal.)Kerr'eCyc.  Pen.  Code,  "9.   P-   554;    (Utah)     Comp.    Laws 

t.   1427;    (Nev.)    Cutting's    Comp.  1907,  sec.  5126;   (Wyo.)  Comp.  Stats, 

iws,  sec.  4563;   (Ariz.)  Bev.  Stats.  ^^^°.    8«-     ^^*i     (^eb.)     Cobbey's 

01,  Mc.  1183;    (N.  D.)   Bev.  Codea  Ann.  Stats.,  sees.  2444,  2445;  (Kan.) 

05,  iM.  8471;  (Or.)  B.  &  C.  Codes,  I>aB»ler's  Gen.  Stats.  1909,  sees.  6610, 

c.  2266;  Lord's  Oregon  Laws,  sec,  6950;   (Colo.)  MiUa'  Ann.  Stats.  1905, 

83;  (Wash,)    R.   t   B.   Codes,'  see.  ««■  2766;   (N,  M.)  Comp.  Laws  1897, 

"9;  (Idaho)  Rev.  Codes,  sec,  8281;  ««»■  3*^8,  3429. 

lont.)  Rev.  Codes  1907,  sec.  9034;  'Waahington.— State  v,  TonrejE,  30 

i.    D.)     Comp.     Laws     1910,     aec  Wash.  611. 

3120.  Warrant— Form. 

The  warrant  must  be  substantially  in  the  following  form: 

ounty  of . 

be  People  of  the  State  of  California  to  Any  Sheriff,  Constable, 

Marshal  or  Policeman  in  This  State: 
Complaint  upon  oath  having  been  this  day  made  before  me, 

[justice  of  the  peace  or  police  judge,  as  the  case  may  be], 

■  C  D,  that' the  offense  of  [designating  it  generally]  baa  been 
ramitted,  and  accusing  E  P  thereof;  you  are  therefore  com- 
aoded  forthwith  to  arrest  the  above-named  E  P  and  bring  him 
'tore  me  forthwith,  at  [naming  the  place]. 

Witness  my  hand  and  seal  at this day  of , 

.  D. .1 

A  B. 
'  See  Kerr's  Cyc.  Pen.  Code,  sec.  1427. 
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§  3121.    No  Warrant  Wbore  Offense  Oonunitted  by  Corporatioii. 

If  it  appears  that  the  offense  complained  of  has  been  committed 
by  a  corporation,  no  warrant  of  arrest  need  issue,  but  the  justice 
of  the  peace  or  police  judge  must  issue  a  summons  substantially  in 
the  form  prescribed  for  civil  cases.^  Such  summons  must  be  served 
at  the  time  and  in  the  manner  designated.*  At  the  time  named  in 
the  summons  the  corporation  may  appear  by  counsel  and  answer 
the  complaint.  If  it  does  not  appear,  a  plea  of  not  guilty  must  be 
entered,  and  the  same  proceedings  had  therein  as  in  other  eases.' 

1  See  (Cftl.)  Kerr'aCyc.  Pen.  Code,       (Mont.)  Eev.  Codes  1007,  aec.  9041; 


1391;  (Nev.)  Cutting'a  Comp. 
Laws,  sec.  4563;  (Ariz.)  Rev.  StatE. 
1901,  Bee.  1183;  (N.  D.)  Eev.  Codes 
1905,  see.  S472;  (Or.)  B.  ft  C.  Codes, 
sec.  2266;  Lord's  Oregon  Laws,  see. 
2483;  (Wash.)  B.  &  B.  Codes,  see. 
1935;  (Idaho)  Re».  Codes,  tee.  8233; 
(Moot.)  Bev.  Codes  1907,  bbc.  9037; 
(S.  D.)  Comp.  Lsws  1310,  sec.  119, 
p.  554;  (UtHb)  Comp.  Lawa  1907, 
sec.  5126;  (Wyo.)  Comp.  Stats. 
1910,  tec.  6048;  (Neb.)  Cobbey'a 
Ann.  Stats.,  sec.  2447;  (Ean.)  Dus- 
ter's Oen.  Stats.  1909,  sees.  6611, 
6950;  (Colo.)  Mills*  Ann.  Stats. 
1905,  see.  1491. 

2  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
see.  1392;  (Nev.)  Cultiag's  Comp. 
Laws,  sec.  4563;  (Arii.)  Rev.  Slats. 
1901,  sec.  1183;  (N.  D.)  Eev.  Codes 
1905,  sec.  8474;  (Or.)  B.  &  C.  Codes, 
see.  2266;  Lord's  Oregon  Lawa,  see. 
2483;  (Wash.)  E.  &  B.  Codes,  sec. 
1925;  (Idaho)  Rev.  Codes,  sec.  S224; 


(S.  D.)  Comp.  Laws  1910,  sec.  119, 
p.  554;  sees.  98,  90,  p.  679;  (Wyo.) 
Comp.  SUts.  1910,  sec.  6049;  (Neb.) 
Cobbey's  Ann.  State,  sees.  2449, 
2450;  (Kan.)  Dassler's  Oen.  Sut». 
1909,  sec.  6950. 

Kansas.— 13  Kan.  296;  60  Kaa. 
785. 

Muylaad.— FeTtilieer  Co.  v.  Ms- 
lone,  73  Md.  268,  25  Am.  St.  Eep. 
595,  20  Atl.  900. 

MldilgMi.— BatlentiDe  v.  Webb,  84 
Mieh.  38,  47  N.  W.  485,  13  L.  E.  A. 
321. 

WftSbloKtoo. — State  v.  Newton,  29 
Wasb.  373;  State  ex  re].  Bomano  v. 
Takey,  43  Wash.  15;  State  *.  Toorei, 
30  Wash.  611;  State  ex  reL  Belt  t. 
Eennan,  25  Wasb.  621 ;  State  v.  Bring- 
gold,  40  Wash.  12;  State  v.  White,  80 
Wasb.  230. 

■  Se«  Eerr*!  Cye.  Pen.  Code,  see. 
142T. 


§  3122.     Oregon— Wamut  of  Arrest. 

Upon  the  filing  of  the  complaint,  the  justice  must  issue  a  war- 
rant of  arrest  for  the  defendant  named  therein,' 

I  Lord's  Or.  Laws,  sec.  2433. 


§  3123.    Washington — When  Justice  to  Issae  Warrant  of  Airest. 
Any  justice  shall,  on  complaint  on  oath  in  writing  before  him 
charging  any  person  with  the  commission  of   any  crime  or  misde- 
meanor of  which  he  has  jurisdiction,  issue  a  warrant  for  the  arrest 
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of  such  person,  and  cause  him  to  be  brought  forthwith  before  him 
for  trial.* 

1  Bern.  St  Bal.  Ann.  Codes  &  Stats.,  see.  1925. 

§  3124.    Washington — Proceedings  When  Offense  is  Committed 
in  View  of  Justice. 

When  any  offense  is  committed  in  view  of  justice,  he  may,  by 
verbal  direction  to  any  constable,  or  if  no  constable  is  present,  to 
any  citizen,  cause  such  constable  or  citizen  to  arrest  such  offender, 
and  keep  him  in  custody  for  the  space  of  one  hour,  unless  such 
offender  shall  sooner  be  taken  from  such  custody  by  virtue  of  a 
warrant  issued  on  complaint  on  oath.  But  such  person  so  ar- 
rested shall  not  be  confined  in  jail  nor  put  upon  any  trial  until 
arrested  by  virtue  of  such  warrant.  And  on  the  return  of  any 
warrant  issued  by  him,  it  shall  be  the  duty  of  the  justice  to  docket 
the  cause,  and  unless  continuance  be  granted,  forthwith  to  hear  and 
determine  the  cause,  and  either  acquit,  convict  and  punish,  or  hold 
to  bail  the  offender,  if  the  offense  is  bailable  and  prove  to  be  one 
which  should  be  tried  in  the  superior  court,  or  in  default  of  bail, 
commit  him  to  jail,  as  the  facts  and  law  may  justify.^ 

1  Bern,  ft  Bal.  Ann.  Codes  k  Stats.,  sec.  1926. 

§  3125.    Colorado  —  Warrants  on  Suspicion  —  Arrest  —  Commit- 
ment— Bail — Terms  of  Recognizance. 

It  shall  be  lawful  for  any  of  the  aforesaid  judges  or  justices  of 
the  peace,  upon  oath  or  affirmation  being  made  before  him,  that 
any  person  or  persons  have  committed  any  criminal  offense  in  this 
state,  or  that  a  criminal  offense  has  been  committed,  and  that  the 
witness  or  witnesses  have  just  and  reasonable  grounds  to  suspect 
that  such  person  or  persons  have  committed  the  same,  to  issue  his 
warrant  under  his  hand,  commanding  the  officer  or  person  charged 
with  the  execution  thereof,  to  arrest  the  person  or  persons  so 
charged,  and  bring  him,  her  or  them  before  the  officer  issuing  such 
warrant,  or  in  case  of  his  absence,  before  any  other  judge  or  justice 
of  the  peace ;  the  said  judge  or  justice  of  the  peace  before  whom 
any  person  shall  be  brought  in  pursuance  of  such  warrant,  or 
^all  be  brought  without  warrant,  and  charged  with  any  criminal 
offense,  before  he  shall  commit  such  prisoner  to  jail,  admit  to 
bail  or  discharge  him  or  her  from  custody,  shall  inquire  into 
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the  truth  or  probability  of  the  charge  exhibited  against  snch 
prisoner  or  prisoners  by  the  oath  of  all  the  witnesses  attending:, 
and  shall,  upon  consideration  of  the  facts  and  circumstances 
then  proved,  either  commit  such  person  or  persons  so  chartiPil 
to  jail,  admit  him  or  them  to  bail,  or  discharge  him  or  them  from 
custody.  When  the  proof  is  evident,  or  the  presumption  is  great, 
that  a  person  charged  with  treason,  murder  or  any  offense  pun- 
ishable by  death,  is  guilty  of  such  crime,  no  justice  of  the  peaee 
shall  admit  such  person  to  bail.  All  recognizances  taken  in 
pursuance  of  this  section  shall  require  the  accused  to  appear  at 
and  on  the  first  day  of  the  next  district  court,  or  if  the  court  be 
then  sitting,  on  some  day  of  the  term  to  be  therein  designated.^ 
1  (Colo.)  Bev.  8UU.,  tee.  1934. 

§  3126.     Utali— Warrant— rorm. 

A  warrant  of  arrest  is  an  order  in  writing  in  the  name  of  the 
state,  signed  by  a  magistrate,  commanding  the  arrest  of  the  de- 
fendant, and  may  be  substantially  in  the  following  form: 
State  of  Utah, 

County  of . 

The  State  of  Utah  to  Any  Sheriff,  Constable,  Marshal,  or  Police- 
man of  Said  State,  or  of  the  County  of : 

Complaint  on  oath  having  been  this  day  made  before  me. 

,  that  the  crime  of  [designating  it]  has  been  committed. 

and   accusing thereof,   you  are  therefore  commanded 

forthwith  to  arrest  the  above-named  ,  and  bring  him 

before  me  at  [naming  the  place},  or  in  case  of  my  absence  or 
inability  to  act,  before  the  nearest  or  most  accessible  magistrate 
in  this  county. 

Dated  at this day  of ',  19 . 
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ABTICLE  in. 

[:hanqe  or  vendb  and  pboceedings  on  same— docket. 

127.    Qiuige  of  place  of  trial  in  criminal  action, 
lis.    ProeednrB  on  change  of  place  of  trial. 
12S.    Docket  in   criminal  caaea. 

127.  OhaagB  of  Flaoe  of  Trial  in  Oriminal  AcHon. 

f  the  action  or  proceeding  is  io  a  justice's  court,  a  chanj^  of 

place  of  trial  may  be  had  at  any  time  before  the  trial  com- 
ices: 
.  When  it  appears  from  the  affidavit  of  the  defendant  that  he 

reason  to  believe,  and  does  believe,  that  he  cannot  have  a  fair 
I  impartial  trial  before  the  justice  about  to  try  the  case,  by  rea- 

of  the  prejudice  or  bias  of  such  justice,  the  cause  must  be  trans- 
red  to  another  justice  of  the  same  or  an  adjoining  township ; 
':  When  it  appears  from  affidavits  that  the  defendant  cannot 
e  a  fair  and  impartial  trial,  by  reason  of  the  prejudice  of  the 
zens  of  the  township,  the  cause  must  be  transferred  to  a  justice 
i  township  where  the  same  prejudice  does  not  exist.' 
See  (Cat.)  Ken'a  Cjc.  Pen.  Code,       Gen.  Stata.  1909,  sec.  6748;    (Colo.) 

H31;    (AriE.)   Bev.   Btats.   1901,       Milla'    Ann.   State.    1905,   sec.   2TS1; 

1187;  (N.  D.)  Bev.  Codea  190S,       (N.  M.)  Comp.  Laws  1S97,  eec.  3329; 

g47S;  (Idaho)  BeT.  Codea,  aee.  Ex  parte  Lou  Ah  Sun,  T  Pac.  303; 
I;  (Mont.)  B«v.  Codes  1907,  aee.  Lowery  v.  Hogae,  SS  Cal.  600,  602, 
I;  (S.  D.)  Comp.  Lswa  1910,  see.       24  Pac.   995;   Bz  parte   Wright,  119 

p.    5S4;     (Utah)    Comp.    Lawa       Cal.  401,  402,  SI  Pac.  639. 
',  i«c.  5132;  (Wjo.)  Comp.  State. 
),  MC.   6093    (Okl.)    Comp.   Lawa 
I,   wc.    6617;     (Kan.)     Daasler'a 

128.  Procodura  on  Ohanse  of  Place  of  Trial. 

^en  a  change  of  the  place  of  trial  is  ordered,  the  justice  must 
ismit  to  the  justice  before  whom  the  trial  is  to  be  had  all  the 
jinal  papers  in  the  cause,  with  a  certified  copy  of  the  minutes 
bis  proceedings ;  and  upon  receipt  thereof,  the  justice  to  whom 
y  are  delivered  must  proceed  with  the  trial  in  the  same  manner 
f  the  proceeding  or  action  bad  been  originally  commenced  in  his 
rt.» 

Se«(Cal.)  Eerr'aCfc.  Pen.  Code,  aee.llSS;  (N.  D.)  Rev.  Codea  1905, 
1432;  (Aris.)  Bev.  SUta.  1901,      aee.  8479;   (Idaho)  Bev.  Codes,  tee. 
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(6).  Who  is  destitate;  or 

(7).  Whose  home  hy  reason  of  neglect,  cruelty  or  depravity  of 
his  parents  or  either  of  them,  or  on  the  part  of  his  guardian,  or  on 
the  part  of  the  person  in  whose  custody  or  care  he  may  be,  is  an 
unfit  place  lor  such  person ;  or 

(8).  Who  frequents  the  company  of  reputed  criminals,  vagrants 
or  prostitutes ;  or 

(9).  Who  is  found  living  or  being  in  any  house  of  prostitution 
or  assignation ;  or 

(10).  Who  habitually  visits,  without  parent  or  guardian,  any 
billiard-room  or  poolroom,  or  any  saloon,  or  place  where  any  spirit- 
uous, vinous  or  malt  liquors  are  sold,  bartered  or  given  away ;  or 

(11).  Who  persistently  refuses  to  obey  the  reasonable  and  proper 
orders  or  directions  of  his  parents  or  guardian ;  or 

(12).  Who  is  incorrigible;  that  is,  who  is  beyond  the  control  and 
power  of  his  parents,  guardian  or  custodian  by  reason  of  the  vicious 
conduct  or  nature  of  said  person ;  or 

(13).  Whose  father  is  dead  or  has  abandoned  his  family  or  is  an 
habitual  drunkard,  or  whose  father  or  mother  does  not  provide  for 
such  person,  and  it  appears  that  such  person  is  destitute  of  a  suit- 
able home  or  of  adequate  means  of  obtaining  an  honest  living,  or 
who  is  in  danger  of  being  brought  up  to  lead  an  idle  and  dissolute 
or  immoral  life ;  or  where  both  parents  of  such  person  are  dead,  or 
the  mother  or  father,  if  living,  is  unable  to  provide  proper  support 
and  care  of  such  person ;  or 

(14).  Who  is  an  habitual  truant  within  the  meaning  of  an  act 
entitled  **An  act  to  enforce  the  educational  rights  of  children  and 
providing  penalties  for  the  violation  of  said  act,'*  approved  March 
24,  1903,  and  any  act  or  acts  amending  or  superseding  the  same 
and  who  is  not  placed  in  a  parental  school  under  the  provisions  of 
said  act,  or  who  being  over  the  age  of  fourteen  years  refuses  to 
attend  public  or  private  school,  as  directed  by  his  parents,  duly  au- 
thorized guardian  or  legal  custodian ;  or 

(15).  Who  habituallj'^  uses  intoxicating  liquor  as  a  beverage  or 
habitually  smokes  cigarettes  or  who  habitually  uses  opium,  cocaine, 
morphine  or  other  similar  drug,  without  the  direction  of  a  compe- 
tent physician;  or 

(16).  Who  from  any  cause  is  in  danger  of  growing  up  to  lead 
an  idle,  dissolute,  or  immoral  life. 
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The  words  "delinquent  person"  shall  include  any  person  under 
the  age  of  twenty-one  years  who  violates  any  law  of  this  state,  or 
any  ordinance  of  any  town,  city,  county  or  city  and  county  of  this 
state,  defining  crime. 

Sec.  2.  The  superior  court  in  every  county  of  this  state  shall 
exercise  the  jurisdiction  conferred  by  this  act,  and,  while  sitting  in 
the  exercise  of  its  said  jurisdiction,  shall  be  known  and  referred  to 
as  the  ''juvenile  court,"  and  is  hereinafter  so  referred  to.  In 
counties  having  more  than  one  judge  of  the  superior  court,  the 
judges  of  such  court  shall  from  time  to  time  designate  one  or  more 
of  their  number  whose  duty  it  shall  be  to  hear  all  cases  coming 
under  this  act.  In  counties  of  the  second  class,  such  designation 
shall  be  made  by  the  presiding  judge.  The  orders  and  filings,  if 
any,  of  the  superior  court,  in  all  cases  coming  under  the  provisions 
of  this  act,  shall  be  entered  in  a  book  to  be  kept  for  that  purpose 
and  known  as  the  ** juvenile  court  record,"  and  the  court  when 
acting  under  this  act  shall  be  called  the  ** juvenile  court."  All 
cases  coming  under  the  provisions  of  this  act  shall  be  heard  at  a 
special  or  separate  session  of  the  court,  and  no  other  matter  shall  be 
heard  at  such  session^  nor  shall  there  be  permitted  to  be  present  at 
such  session  any  person  on  trial  or  awaiting  trial,  or  under  accusa- 
tion of  crime,  who  does  not  come  under  the  provisions  of  this  act. 

Sec.  3.  Any  person  may  file  with  the  clerk  of  the  superior  court 
a  petition  showing  that  there  is  within  the  county,  or  residing 
within  the  county,  a  dependent  or  delinquent  person,  and  praying 
that  the  superior  court  deal  with  such  person  as  provided  in  this 
act.  Such  petition  shall  be  verified  and  shall  contain  a  statement 
of  facts  constituting  such  dependency  or  delinquency,  as  defined  in 
section  1  of  this  act,  and  the  names  and  residence,  if  known  to  peti- 
tioner, of  the  parents  or  guardian  of  said  dependent  or  delinquent 
person.     There  shall  be  no  fee  for  filing  such  petition. 

Sec.  4.  Upon  the  filing  of  the  petition  provided  for  in  section 
3  hereof,  a  citation  shall  issue,  requiring  the  person  or  persons  hav- 
ing the  custody  or  control  of  the  alleged  dependent  or  delinquent 
person,  or  with  whom  such  alleged  dependent  or  delinquent  person 
may  be,  to  appear  with  said  alleged  dependent  or  delinquent  person 
at  a  time  and  place  stated  in  the  citation.  Service  of  such  citation 
must  be  made  at  least  twenty-four  hours  before  the  time  stated 
therein  for  such  appearance.    The  parents  or  guardian  of  said  al- 
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odent  or  delinquent  person,  if  residing  within  the  oonn^ 
he  court  aits,  and  if  their  places  of  residence  be  known 
tioner,  or  if  there  be  neither  parent  nor  guardian  so  rwid- 
Jieir  places  of  residence  be  not  known  to  petitioner,  then 
ive  of  said  alleged  dependent  or  delinquent  person,  if  any 
esiding  within  »aid  county,  and  if  his  residence  and  re- 
to  such  alleged  dependent  or  delinquent  person  be  known 
ler,  shall  be  notified  of  the  proceedings  by  service  of 
squiring  him  or  them  to  appear  at  the  time  and  place 
luch  citation.  In  any  case  the  judge  may  appoint  some 
irson  to  act  in  behalf  of  said  alleged  dependent  or  delin- 
on,  and  may  order  such  further  notice  of  the  proceedings 
1  as  he  may  deem  proper.  If  any  person,  cited  as  herein 
shall  fail,  without  reasonable  cause,  to  appear  and  abide 
ler  of  the  court,  or  to  bring  said  alleged  dependent  or 
:  person,  if  so  required  in  the  citation,  such  failure  shall 
a  contempt  of  said  court  and  may  be  punished  as  pro- 
in  other  cases  of  contempt  of  court, 
such  citation  cannot  be  served,  or  the  party  served  fails 
le  same,  and  in  any  case  in  which  it  shall  be  made  to 
the  court  that  such  citation  will  probably  be  ineffective, 

of  arrest  shall  issue  on  the  order  of  the  court,  either 
e  parent  or  guardian,  or  the  person  having  the  custody 
eged  dependent  or  delinquent  person,  or  with  whom  the 
3d  dependent  or  delinquent  person  may  be,  or  against 
.leged  dependent  or  delinquent  person  himself,  or  any  or 
rsoDs;  or  if  there  be  no  person  to  be  served  with  citation 
)rovided,  a  warrant  of  arrest  may  be  issued  against  the 
.d  dependent  or  delinquent  person  immediately.  On  the 
the  citation  or  other  process,  or  as  soon  thereafter  as  may 
urt  shall  proceed  to  hear  and  dispose  of  the  case  in  a 
manner.  Until  the  final  disposition  of  any  case,  the 
:d  dependent  or  delinquent  person  may  be  retained  in  the 

of  the  person  having  charge  of  said  person,  or  may  be 
1  the  order  of  the  court,  in  some  suitable  place,  provided 
loty,  or  city  and  county,  or  may  be  held  otherwise  as  the 
'  direct. 

When  any  alleged  dependent  or  delinquent  person  under 
'  twenty-one  years  shall  be  found  by  said  court  or  judge 
indent  or  delinquent,  within  the  meaning  of  this  act,  the 
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court  may  make  an  order  committing  said  dependent  or  delinquent 
person,  for  such  time  as  the  court  may  deem  fit,  but  not  beyond 
the  time  when  such  dependent  or  delinquent  person  shall  reach  tho 
age  of  twenty-one  years,  to  the  care  of  some  reputable  person  of 
good  moral  character,  or  to  the  care  of  some  association,  society  or 
corporation  willing  to  receive  him,  embracing  in  its  objects  the  pur- 
pose of  caring  for  or  obtaining  homes  for  dependent  or  neglected 
children,  or  to  the  care  of  the  probation  officer  or  other  person,  to 
remain  in  the  home  of  said  dependent  or  delinquent  person ;  or  the 
court  may,  if  said  dependent  or  delinquent  person  be  a  boy,  commit 
him  to  the  Preston  State  School  of  Industry,  or  to  the  Whittier 
State  School,  during  his  minority,  or  if  a  girl,  commit  her  to  the 
Whittier  State  School  until  twenty-one  years  of  age ;  provided,  how- 
ever, that  before  conveying  any  such  dependent  or  delinquent  per- 
son to  either  of  such  institutions  it  shall  be  ascertained  from  the 
superintendent  thereof  whether  such  dependent  or  delinquent  per- 
son can  be  received,  and  if  such  dependent  or  delinquent  person 
cannot  be  received,  the  court  shall  make  such  other  order  for  the 
disposition  of  such  dependent  or  delinquent  person  as  is  meet. 
After  making  any  of  the  above-mentioned  orders  the  court  may, 
from  time  to  time,  change  or  modify  the  same,  or  set  aside  the  same, 
or  commit  such  dependent  or  delinquent  person  to  such  place  or 
institution,  and  for  such  time,  as  the  court  may  deem  fit,  but  not 
beyond  the  time  when  such  person  shall  attain  the  age  of  twenty- 
one  years. 

Sec.  6.  The  judge  of  the  superior  court  in  and  for  each  county, 
or  city  and  county,  of  the  state,  and  in  counties  where  there  is 
more  than  one  judge  of  the  said  court,  the  judge  who  has  been 
designated  as  "judge  of  the  juvenile  court*'  shall,  by  an  order  en- 
tered in  the  minutes  of  the  court,  appoint  seven  discreet  citizens 
of  good  moral  character  and  of  either  sex,  to  be  known  as  the  **  pro- 
bation conmiittee,"  and  shall  fill  all  vacancies  occurring  in  such 
committee.  The  clerk  of  said  court  shall  immediately  notify  each 
person,  appointed  on  said  committee  and  thereupon  said  persons 
shall  appear  before  the  judge  of  the  superior  court  to  whom  has 
been  assigned  all  proceedings  under  this  act,  and  qualify  by  takini^: 
an  oath,  which  shall  be  entered  in  said  juvenile  court  record,  to 
faithfully  perform  the  duties  of  a  member  of  such  probation  com- 
mittee. 
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The  members  of  such  probatioD  committee  sball  bold 
rar  years,  and  until  their  successors  are  appointed  and 
rovided,  that  of  those  first  appointed,  one  shall  hold 
le  year,  two  for  two  years,  two  for  three  years,  and  two 
jars,  the  terms  for  which  the  respective  members  shall 
to  be  determined  by  lot  as  soon  after  their  appointment 
When  any  vacancy  occurs  in  any  probation  committee 
on  of  the  term  of  office  of  any  member  thereof,  his  auc- 
be  appointed  to  hold  office  for  the  term  of  four  years; 
racancy  occurs  for  any  other  reason,  the  appointee  shall 
for  the  unexpired  term  of  his  predecessor. 
The  Juvenile  eoixrt  or  the  judge  thereof  may  at  any  time 
d  probation  committee  or  probation  officer  to  examine 
alifications  and  management  of  any  society,  association 
ion,  other  than  a  state  institution,  receiving,  or  applying 
^pendent  or  delinquent  person  under  this  act,  and  to 
eon  to  the  court. 

le  the  duty  of  each  probation  committee  to  prepare  each 
ir  more  reports  In  writing  on  the  qualificationn  and 
it  of  all  societies,  associations  and  corporations,  except 
utions,  applying  for  or  receiving  any  dependent  or  de- 
irson  under  this  act  from  the  courts  of  their  respective 
ad  in  such  report  said  committee  may  make  such  sug- 
comments  as  to  them  may  seem  fit;  such  report  to  be 
t  olRce  of  the  clerk  of  the  court  appointing  such  eom- 
the  information  of  the  court.  The  probation  committee 
lake  to  the  court  an  annual  report  to  be  filed  prior  to  the 
'.  December.  It  shall  be  the  duty  of  the  probation  com- 
lercise  a  friendly  supervision  and  visitation  over  the  de- 
delinquent  person  in  accordance  with  the  direction  of 
3  furnish  the  court  information  and  assistance  whenever 
nd,  from  time  to  time,  to  advise  and  reeonunend  to  the 
shange  or  modification  of  the  order  made  in  the  case  of 
.t  or  delinquent  person  as  may  be  for  the  best  interests 
rson.  Upon  request  of  the  probation  officer,  any  mem- 
probation  committee  shall  investigate  an  alleged  case 
der  the  provisions  of  this  act,  and  render  a  report 
the  probation  officer.  The  probation  committee  shall 
:he  control  and  management  of  the  internal  affairs  of 
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any  detention  home  heretofore  or  hereafter  established  by  the  board 
of  supervisors  of  their  county ;  and  it  shall  be  the  duty  of  the  board 
of  supervisors  to  provide  for  the  payment  of  such  employees  as 
may  be  needed  in  the  efficient  management  of  such  detention  home. 

Sec.  9.  Members  of  the  probation  committee  shall  serve  without 
compensation,  but  shall  be  allowed  their  reasonable  traveling  ex- 
penses as  approved  by  the  judge  of  the  juvenile  court;  and  the 
same  shall  be  a  charge  upon  the  county  in  which  the  court  appoint- 
ing them  has  jurisdiction,  and  said  expenses  shall  be  paid  out  of  the 
county  treasury  upon  a  written  order  of  the  judge  of  the  juvenile 
court  of  said  county  directing  the  county  auditor  to  draw  his  war- 
rant upon  the  county  treasurer  for  the  specified  amount  of  such 
expenses. 

See.  10.  There  shall  be  appointed,  as  hereinafter  provided,  a 
probation  officer  in  every  county,  and  he  may  appoint  as  many 
deputies  as  he  may  desire;  provided,. however,  that  such  deputies 
shall  not  have  authority  to  act  until  their  appointment  shall  be 
approved  in  like  manner  as  the  appointment  of  the  probation  offi- 
cer himself.  Such  deputies,  except  as  hereinafter  provided,  shall 
serve  without  compensation. 

Section  10a.  In  counties  of  the  first  class  there  shall  be  one 
probation  officer  and  nineteen  assistant  probation  officers.  The 
salaries  of  said  officers  shall  be  as  follows :  Probation  officer,  $200 
per  month ;  two  assistant  probation  officers,  $150  per  month,  each ; 
sixteen  assistant  probation  officers,  $100  per  month,  each ;  one  pro- 
bation officers'  clerk  at  a  salary  of  $75  per  month. 

Section  10b.  In  counties,  or  cities  and  counties,  of  the  second 
class  there  shall  be  one  probation  officer  and  ten  assistant  probation 
oflScers.  The  salaries  of  said  officers  shall  be  as  follows :  Probation 
officer,  $225  per  month;  one  assistant  probation  officer,  $175  per 
month;  and  nine  assistant  probation  officers,  at  $125  per  month 
each. 

Section  lOc.  In  counties  of  the  third  class  there  shall  be  one 
probation  officer,  and  eight  assistant  probation  officers.  The 
salaries  of  said  officers  shall  be  as  follows:  Probation  officer,  $200 
per  month ;  one  assistant  probation  officer,  $150  per  month ;  three 
assistant  probation  officers,  $125  per  month,  each;  two  assistant 
probation  officers^  $100  per  month,  each;   one  assistant  probation 
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officer,  $75  per  month ;  and  one  a^sistaiit  probation  officer,  $50  per 
month. 

Section  lOd.  In  counties  of  the  fourth  class  there  shall  be  OBe 
prob&tion  officer  and  one  assistant  probation  officer.  The  salsries 
of  said  officers  shall  be  as  follows:  Probation  officer,  $150  per 
month ;  assistant  probation  officer,  $100  per  month. 

Section  lOe.  In  counties  of  the  fifth  class  there  shall  be  one  pro- 
bation officer  whose  salary  shall  be  $125  per  month. 

Section  lOf .  In  counties  of  the  sixth  class  there  shall  be  one  pro- 
bation officer  and  two  assistant  probation  officers.  The  salaries  of 
said  officers  shall  be  as  follows :  Probation  officer,  $175  per  month ; 
one  assistant  probation  officer,  $150  per  month;  and  one  assistant 
probation  officer,  $100  per  month. 

Section  lOg,  In  counties  of  the  seventh  class  there  shall  be  one 
probation  officer  and  two  assistant  probation  officers.  The  salaries 
of  said  officers  shall  be  as  follows:  Probation  officer,  $125  per 
month;  one  assistant  probation  officer,  $120  per  month;  and  one 
assistant  probation  officer,  $100  per  month. 

Section  lOh.  In  counties  of  the  eighth  class  there  shall  be  one 
probation  officer  whose  salary  shall  be  $100  per  month. 

Section  lOi.  In  counties  of  the  ninth  class  there  shall  be  one  pro- 
bation officer  and  two  assistant  probation  officers.  The  salaries  of 
said  officers  shall  be  as  follows:  Probation  officer,  $100  per  month; 
one  assistant  probation  officer,  $75  per  month;  and  one  assistant 
probation  officer,  $50  per  month. 

Section  lOj.  Id  each  of  the  counties  of  the  tenth  class  there  shall 
be  one  probation  officer  who  shall  maintain  an  office  in  the  court- 
bouse  at  the  county  seat.  The  salary  of  said  probation  officer  shall 
be  $125  per  month. 

Section  10k.  In  each  of  the  counties  of  the  eleventh,  twelfth, 
thirteenth,  seventeenth,  twenty-third,  twenty-fifth,  twenty-seventh 
and  thirty-third  classes  there  shall  be  one  probation  officer.  The 
salary  of  each  of  said  probation  officers  shall  be  $100  per  month.  In 
counties  of  the  thirteenth  class  there  shall  be  one  assistant  proba- 
tion officer  whose  salary  shall  be  $25  per  month. 

Section  101.  In  counties  of  the  thirty-fifth  class  there  shall  be 
one  probation  officer  who  shall  maintain  an  office  in  the  courthouse 
at  the  county  seat.  The  salary  of  said  probation  officer  shall  be 
$100  per  month. 
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Section  lOm.  In  each  of  the  counties  of  the  fifteenth  class  there 
shall  be  one  probation  officer.  The  salary  of  said  probation  officer 
shall  be  $80  per  month. 

Section  lOn.  In  each  of  the  counties  of  the  fourteenth,  sixteenth, 
nineteenth,  twentieth,  twenty-second,  thirtieth,  thirty-second  and 
thirty-eighth  classes  there  shall  be  one  probation  officer.  The  salary 
of  each  of  said  probation  officers  shall  be  $75  per  month. 

Section  lOr.  In  each  of  the  counties  of  the  twenty-first,  thirty- 
fourth  and  thirty-ninth  classes  there  shall  be  one  probation  officer. 
The  salary  of  each  of  said  probation  officers  shall  be  $50  per  month. 

Section  lOt.  In  counties  of  the  forty-eighth  class  there  shall  be 
one  probation  officer  whose  salary  shall  be  $25  per  month. 

Section  lOu.  In  each  of  the  counties  of  the  forty-second,  forty- 
fourth,  fiftieth,  fifty-second  and  fifty-fifth  classes  there  shall  be  one 
probation  officer.  The  salary  of  each  of  said  probation  officers  shall 
be  $10  per  month. 

Section  lOv.  In  each  of  the  counties  of  the  fifty-seventh  and 
fifty-eighth  classes  there  shall  be  one  probation  officer.  The  salary 
of  each  of  said  probation  officers  shall  be  $5  per  month. 

Section  lOz.  In  every  other  county  than  those  heretofore  cx- 
preasly  enumerated  the  salary  of  the  probation  officer  shall  be  $35 
per  month. 

Sec.  11.  The  salaries  of  all  probation  officers  and  assistant  pro- 
bation officers  shall  be  paid  out  of  the  county  treasury  of  the  county 
for  which  they  are  appointed,  respectively,  in  the  same  maimer 
as  the  salaries  of  county  officers. 

Sec.  12.  The  probation  officers  and  assistant  probation  officers 
and  deputy  probation  officers  in  all  counties  of  the  state  shall  be 
allowed  such  necessary  incidental  expenses  as  may  be  authorized 
by  the  judge  of  the  juvenile  court ;  and  the  same  shall  be  a  charge 
upon  the  county  in  which  the  court  appointing  them  has  jurisdic- 
tion, and  said  expenses  shall  be  paid  out  of  the  county  treasury 
upon  a  written  order  of  the  judge  of  the  juvenile  court  of  said 
county  directing  the  county  auditor  to  draw  his  warrant  upon  the 
county  treasurer  for  the  specified  amount  of  such  expenses. 

Sec.  13.  The  offices  of  probation  officer  and  assistant  probation 
officer  are  hereby  created.  The  probation  officers  and  assistant  pro- 
bation officers  to  serve  hereunder  in  any  county  or  city  and  county 
ahall  be  nominated  by  the  probation  committee  in  such  manner  as 
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!  of  the  JDTenile  court  in  the  respective  cotmtiea  or  city 
ty  shall  direct ;  and  the  appointment  of  snch  probation 
id  aesistant  probation  officers  shall  then  be  made  by  tbe 
the  respective  juvenile  courts.  The  terra  of  office  of  tbe 
officers  and  of  assistant  probation  officets  shall  be  two 
n  the  date  of  their  said  appointments, 
ities,  or  cities  and  counties,  where  this  act  provides  (or 
ition  officer  and  one  or  more  assistant  probation  officers, 
ih  officers  shall  devote  their  entire  time  and  attention  to 
I  of  their  offices,  and  no  such  probation  officer  or  assistsst 
officer  while  holding  such  office  and  receiving  salarv 
shall  be  a  candidate  or  seek  tbe  nomination  for  any  other 
lee  or  employment,  and  no  person  shall  be  appointed  to 
ve  tbe  salary  attached  to  such  office  of  either  probation 
assistant  probation  officer  who  is  related  to  tbe  judge  of 
ile  court  or  to  a  member  of  the  probation  committee  of 
ty,  or  city  and  county,  by  consanguinity  or  affinity,  within 
degree  computed  according  to  the  rules  of  law.  Such 
officers  and  assistant  probation  officers  may  at  any  time 
id  by  the  judge  of  the  juvenile  court  in  his  discretion. 

It  shall  be  tbe  duty  of  the  clerk  of  any  court  before 
lepcndent  or  delinquent  person  is  brought  under  the  pro- 
:  this  act,  before  hearing,  to  notify  the  probation  officer 
mty  thereof. 

The  probation  officer  shall  inquire  into  the  antecedents, 
,  family  history,  environment  and  cause  of  dependency  or 
ey  of  every  alleged  dependent  or  delinquent  person 
lefore  the  juvenile  court,  and  shall  make  his  report  in 
a  the  judge  thereof;  provided,  however,  that  only  when 
:  so  specially  orders  shall  he  make  such  inquiry  or  report 
se  of  a  dependent  or  delinquent  person  who  has  already 
led  by  the  juvenile  court  in  charge  of  a  society,  assoda- 
irporation  which  embraces  within  its  objects  the  care  of 
t  or  delinquent  children,  and  which  has  in  the  last  report 
y  the  probation  committee  of  such  county  bees  favorably 
}on.  In  the  event  that  such  a  society,  association  or  cor- 
shall  be  so  in  charge  it  shsli  through  its  agents  or  super- 
make  such  report  to  the  judge  of  the  juvenile  court  in 
he  probation  officer. 
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It  shall  6e  the  duty  of  said  probation  officer,  agent  or  superin- 
tendent  of  such  society,  association  or  corporation  to  be  present  in 
eoart  in  order  to  represent  the  interests  of  the  dependent  or  delin- 
quent person  when  the  ease  is  heard,  and  to  furnish  to  the  court 
such  information  and  assistance  as  it  may  require  and  to  make  such 
report  at  such  time;  and  to  take  charge  of  said  dependent  or  de- 
linquent person  before  and  after  the  hearing  as  may  be  ordered. 
Every  probation  officer,  assistant  probation  officer  and  deputy  pro- 
bation'officer  shall  have  the  powers  of  a  peace  officer.  At  any  time, 
in  his  discretion,  such  officer  may  bring  any  dependent  or  delin- 
quent person  committed  to  his  care  before  the  court  for  such  further 
or  other  action  as  the  court  may  deem  proper. 

Every  probation  officer  shall  have  the  powers  of  a  school  attend- 
aoce  officer,  in  such  portions  of  the  county,  in  which  such  probation 
ofScer  has  been  appointed,  as  are  not  otherwise  provided  with  a 
school  attendance  officer,  and  shall  exercise  such  powers  when  not 
inconsistent  with  his  other  duties. 

Any  of  the  duties  of  a  probation  officer  may  be  performed  by  an 
assistant  or  deputy  probation  officer,  and  shall  be  so  performed 
whenever  directed  by  the  probation  officer ;  and  it  shall  be  the  duty 
of  the  probation  officer  to  see  that  his  assistant  and  deputy  proba- 
tion ofBeers  perform  their  duties. 

Sec.  16.  Whenever  a  deposition  or  complaint  shall  be  filed  in 
any  court  other  than  a  superior  court,  charging  a  person  with  a 
crime  and  it  shall  be  suggested  to  the  judge,  justice  or  recorder 
before  whom  such  person  is  brought  that  the  person  charged  is 
under  the  age  of  eighteen  years,  said  judge,  justice  or  recorder  shall 
immediately  isuspend  all  proceedings  against  such  person  on  said 
charge  and  examine  into  the  age  of  such  person  and  if,  from  such 
examination,  it  shall  appear  to  the  satisfaction  of  said  judge,  jus- 
tice or  recorder  that  such  person  is  under  the  age  above  specified, 
he  shall  forthwith  certify  to  the  juvenile  court  of  his  county  (a) 
that  said  person  (naming  him)  is  charged  with  such  crime  (briefly 
stating  its  nature) ;  (b)  that  such  person  appears  to  be  under  the 
sge  of  eighteen  years  and  giving  date  of  birth  when  known,  and 
(c)  the  suspension  of  proceedings  against  such  person  on  such 
charge  by  reason  of  his  age,  with  the  date  of  such  suspension ;  and 
immediately  thereupon  all  proceedings  against  the  said  person  on 
said  charge  shall  be  suspended  until  said  juvenile  court  shall  issue 
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date,  aa  hereinafter  provided,  directing  the  court  before 
lid  charge  was  pending  to  proceed  with  the  examination  into 
thereof,  and  the  court  so  suspending  its  proceedings  shall 
th  cause  such  person  to  be  taken  before  the  juvenile  court 
county  for  consideration  and  proceeding's  under  this  act. 
uch  person  shall  be  brought  before  the  judge  of  the  juvenile 
tid  judge  shall  cause  a  complaint  to  be  filed  as  provided  in 
3  of  this  act  and  shall  fix  a  time  for  considering  said  matter 
ill  cause  citation  to  be  issued,  as  provided  in  section  4  of 
Pending  such  hearing,  said  judge  may  admit  such  person 
jr  otherwise  provide  for  his  temporary  custody  in  any  man- 
vided  herein  for  the  care  of  a  dependent  or  delinquent  per- 
ir  the  finding  of  his  delinquency.  The  judge  of  said  juve- 
irt  may  further  investigate  the  age  of  such  person  aud  may 
[uire  into  the  condition  and  care  of  such  person  and  make 
■ders  for  his  position  under  the  provisions  of  this  act  as 
deem  proper.  If  said  judge  shall,  after  such  investigation, 
that  such  person  was  at  the  time  said  offense  was  alleged 
been  committed  of  the  age  of  eighteen  years  or  more,  such 
nation  shall  be  conclusive  and  he  shall  immediately  issu? 
date  directing  the  court  before  which  such  ehorge  is  pendini; 
sed  therewith,  and  upon  receipt  of  such  mandate  said  court 
xiceed  with  the  examination  or  trial  of  said  charge  as  though 
ension  thereof  had  taken  place;  provided,  however,  that  if 
rt  shall  find  that  tbe  person  so  charged  is  under  the  age  of 
one  years  but  a  fit  subject  for  consideration  under  the  pro- 
of this  act,  he  may  make  such  order  or  orders  hereunder 
lay  deem  best  in  relation  to  such  person;  provided  further. 
r,  that  if  such  judge  shall  at  any  time  conclude  that  such 
is  not  a  fit  subject  for  further  consideration  under  this  aet, 
remand  such  person  to  the  court  in  which  said  person  is 
I  with  said  offense  for  further  proceedings  on  said  charge, 
on  receipt  of  the  mandate  of  said  juvenile  court,  or  the 
hereof,  the  court  before  which  said  charge  is  then  pending 
I  vested  with  full  authority  to  proceed  with  the  examiuatiou 
thereof.  All  statutes  of  limitations  relating  to  the  eharge 
ling  against  such  person  shall  be  suspended  as  to  said  per- 
l  charge  from  the  issuance  by  said  judge,  justice  or  recorder 
ertifleate  hereinbefore  provided  for  until  said  juvenile  court, 
udge  thereof,  shall  issue  its  mandate  remanding  such  person 
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for  further  proceedings  as  aforesaid ;  and  all  statutes  of  limitation 
relating  to  any  charge,  made  in  any  court,  against  any  person  under 
the  age  of  twenty-one  years,  shall  be  suspended  as  to  such  charge 
and  person  whenever,  and  as  long  as,  such  person  is  before  the 
juvenile  court  for  consideration  under  the  provisions  of  this  act,  or 
is  detained  by  virtue  of  any  commitment  issued  hereunder  and  un- 
revoked ;  provided,  however,  that  if  said  delinquent  person  shall  be 
discharged  by  the  juvenile  court  as  reformed,  such  order  of  dis- 
charge shall  constitute  a  bar  to  any  further  proceedings  in  any 
court  against  said  dependent  or  delinquent  person  upon  said  charge. 

See.  17.  Whenever  it  is  claimed  that  any  person  under  the  age 
of  twenty-one  years  is  a  dependent  or  delinquent  person  as  defined 
in  this  act,  a  verified  petition  shall  be  filed  in  the  juvenile  court  of 
the  county  wherein  said  alleged  dependency  or  delinquency  oc- 
curred, stating  such  dependency  or  delinquency  and  the  facts  con- 
stituting the  same,  and  that  said  dependent  or  delinquent  person  is 
under  the  age  of  twenty-one  years,  and  praying  that  the  said  court 
shall  adjudge  said  person  to  be  a  dependent  or  delinquent  person 
within  the  meaning  of  this  act.  Notice  shall  be  given  of  the  time 
and  place  of  hearing  as  in  the  case  of  a  person  alleged  to  be  a  de- 
pendent or  delinquent  person,  and  the  petition  shall  be  heard  at 
the  time  and  place  designated  by  the  juvenile  court.  If  the  court 
shall  adjudge  said  person  to  be  a  dependent  or  delinquent  person, 
within  the  meaning  of  this  act,  such  order  shall  be  made  as  is  meet 
in  the  premises,  as  in  this  act  provided.  If  upon  said  hearing  said 
court  shall  determine  that  said  dependent  or  delinquent  person  is 
not  a  fit  and  proper  subject  to  be  dealt  with  under  the  reformatory 
provisions  of  this  act,  said  court  may  dismiss  the  petition  hereunder 

« 

and  direct  that  such  dependent  or  delinquent  person  be  prosecuted 
under  the  general  law.  No  dependent  or  delinquent  person  under 
eighteen  years  of  age  shall  be  prosecuted  for  crime  until  the  mat- 
ter has  first  been  submitted  to  the  juvenile  court  by  petition  as 
herein  provided,  or  by  certificate  of  the  lower  court  as  provided  in 
section  16  hereof. 

Sec.  18.  Whenever  any  person  over  the  age  of  eighteen  years 
and  under  the  age  of  twenty-one  years  is  accused  of  a  felon}^  and 
the  indictment  or  information  has  been  filed  in  the  superior  court 
of  the  county  wherein  the  crime  was  committed,  charging  said  per- 
son with  the  commission  of  said  felony,  the  judge  may,  in  his  dis- 
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frith  the  consent  of  the  accused,  or  upon  his  request,  arrest 
seeding  at  the  time  of  arraignment  or  at  any  time  previons 
npanelmeot  of  a  jury,  except  where  the  crime  charged  is 

offense  and  may  proceed  to  investigate  the  charge  against 
ndant,  and  all  the  facta  and  circumstances  necessary-  to 
18  the  proper  disposition  to  be  made  of  said  person,  and 
ermine  whether  said  person  shall  he  dealt  with  as  a  delin- 
ider  the  provisions  of  this  act.  If  the  court  is  satisfied 
:h  investigation  that  said  person  should  be  declared  a  delin- 
id  should  be  dealt  with  under  this  act,  it  may  make  such 

herein  provided  for  the  disposition  of  delinquent  persons. 
)er3on  thereafter  prove  not  to  be  amenable  to  the  discipline 
bool  to  which  he  may  be  committed,  and  the  trustees  thereof 
:ermiiie  that  said  person  should  be  committed  to  a  state 
iary,  such  person  shall  be  returned  to  the  custody  of  the 
f  the  county  in  which  such  crime  was  committed,  and  there- 
)eeedings  shall  be  had  upon  the  indictment  or  information 
iing  at  the  point  at  which  proceedings  were  arrested ;  and 
ion  shall  be  tried  for  the  offense  alleged  in  the  information, 
>nvicted  shall  be  sent  to  the  penitentiary  for  such  time  as 
:  may  determine,  or  otherwise  dealt  with  in  accordance  with 
for  dealing  with  persons  convicted  of  a  felony.  If  no  re- 
made by  the  defendant  for  proceedings  under  this  statute, 

defendant  desires  a  trial  by  jury,  or  if  the  judge  declines 
nt  to  the  application  of  the  defendant  for  proceedings 
is  statute,  said  cause  shall  proceed  in  the  ordinary  manner 
e  verdict  of  guilty  or  not  guilty  as  the  case  may  be.  If 
ion  is  convicted,  the  court  may  thereafter  receive  such  evi- 

may  be  offered,  touching  the  question  as  to  whether  or  not 
3on  should  be  dealt  with  as  a  delinquent  in  the  manner 
fore  provided  in  case  of  the  application  and  consent  of  the 
before  trial,  and  may  make  such  order  of  probation  or  com- 

to  said  state  schools,  and  may  from  time  to  time  modify 
nation  orders,  as  is  herein  provided  in  the  case  of  persons 
1  delinquent.     If  such  person  during  the  period  of  his  com- 

to  said  state  institution,  proves  to  be  incorrigible  or  not 
!  to  the  discipline  of  such  institution,  and  it  shall  be 
advisable  in  the  judgment  of  the  trustees  of  such  institu- 
.  said  person  be  sent  to  the  penitentiary,  then  said  person 
returned  to  the  superior  court  in  which  the  verdict  was 
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rendered,  for  sentence,  and  thereupon  the  court  shall  pronounce 
judgment. 

Sec.  19.  In  the  case  of  a  person  alleged  to  be  delinquent  within 
the  meaning  of  this  act,  the  juvenile  court  may,  pending  the  hear- 
ing, at  any  time  before  the  person  is  adjudged  delinquent  or  other- 
wise disposed  of,  order  that  said  person  be  detained  in  any  detention 
home  provided  for  that  purpose  by  any  county  or  it  may  be  other- 
wise temporarily  provided  for  as  to  the  court  may  seem  fit  in  any 
manner  provided  herein  for  the  care  of  a  person  after  the  termina- 
tion of  his  delinquency. 

Sec.  20.  If  the  court  find  a  person  to  be  delinquent,  then  the 
court  may  commit  such  person  to  the  care  and  custody  of  the  pro- 
bation officer  and  may  allow  the  said  person  to  remain  in  the  home 
of  said  person,  subject  to  the  visitation  of  a  probation  officer,  and 
such  person  shall  report  to  the  probation  officer  as  often  as  may 
be  required,  and  be  subject  to  be  returned  to  the  court  for  further 
proceedings  whenever  such  action  may  appear  necessary  or  de- 
sirable, or  the  court  may  commit  the  person  to  the  care  and  custody 
of  the  probation  ofiicer,  to  be  placed  in  a  suitable  family  home  sub- 
ject to  the  supervision  of  said  probation  officer  and  the  further 
order  of  the  court ;  or  it  may  order  the  probation  officer  to  board 
out  the  person  in  some  suitable  family  home  in  case  provision  is 
made  by  voluntary  contribution  or  otherwise  for  the  payment  of 
the  board  of  said  person  until  suitable  provision  may  be  made  for 
said  person  in  a  home  without  such  payment;  or  the  court  may 
commit  said  person  for  such  time  until  such  person  arrives  at  the 
age  of  twenty -one  years  as  to  the  court  may  seem  fit,  to  the  care  and 
custody  of  some  association,  society  or  corporation  that  will  receive 
it,  embracing  within  its  object  the  care  of  dependent  or  delinquent 
children ;  or  the  court  may  commit  said  person  to  a  state  school  as 
hereinbefore  provided,  or  to  such  other  state  institution  as  may  be 
authorized  by  law  to  receive  it.  Provided  further,  that  should  the 
legislative  body  of  the  county  or  city  and  county,  or  of  a  munici- 
pality, provide  a  suitable  place  for  the  detention  of  dependent  or 
delinquent  persons  which  they  are  hereby  authorized  and  required 
to  do,  such-  dependent  or  delinquent  persons  may  be  committed 
thereto  after  the  adjudication  of  dependency  or  delinquency  for  a 
definite  period  to  be  specified  in  such  order,  at  the  end  of  which 
time  said  person  shall  be  brought  before  the  court  for  further  order 
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The  court  may  thereafter  set  aside,  change  or  modify 
and  provide  for  a  further  detention  in  said  place.  The 
retain  the  jurisdietion  of  any  person  who  is  fonnd  to  be 
until  such  person  attains  his  majority,  or  if  a  girl,  until 
I  the  age  of  twenty-one  years,  unless  she  is  married  with 
t  of  the  court,  or  until  said  court  is  satisfied  that  said 
I  fully  reformed  and  that  further  direction  and  supervi- 

•  the  provisions  of  this  act  are  unnecessary  for  said  per- 
mation.  If  a  boy,  said  person  may  be  committed  by  said 
le  Whittier  State  School  or  the  Preston  State  School  of 
»t  any  time  during  his  minority  for  the  period  of  his 

If  a  girl,  she  may  be  committed  to  the  said  Whittier 
3ol  at  any  time  before  she  is  twenty-one  years  of  age 
is  twenty-one  years  of  age.  Such  person  may  be  com- 
any  other  institution  now  or  hereafter  provided  by  the 
ich  persons.  If  such  person  after  being  committed  to  the 
State  School  or  the  Preston  State  School  of  Industry  or 

•  institution,  shall  there  prove  to  be  incorrigible  or  ID- 
reformation  under  the  discipline  of  the  school  to  which 

n  may  be  committed,  such  person  may  be  returned  to  the 
juch  further  order  or  disposition  as  may  at  that  time  be 
1.  Upon  the  return  of  said  person  to  the  custody  of  the 
rart,  if  said  person  be  accused  of  felony,  it  shall  be  the 
le  judge  of  said  court  to  sit  as  a  committing  magistrate 
he  preliminary  examination  of  such  person,  and  if  upon 
ig  he  shall  determine  that  there  is  probable  cause  to  be- 
the  said  person  has  committed  the  offense  charged  in  the 
leretofore  filed  in  said  court,  he  shall  hold  such  person  to 
the  superior  court,  and  thereupon,  the  usual  proceedings 
ad  for  the  trial  of  said  case  in  the  superior  court  after 
of  the  information  in  pursuance  to  said  order  of  siiid 
ug  as  a  committing  magistrate,  and  said  person  shall  hv 
lurt  and  jury  in  the  usual  manner  for  the  trial  of  a  felony, 
however,  that  no  minor  under  the  age  of  fourteen  jears 
I  of  the  commission  of  the  offense  with  which  he  is  charged 
be  sent  to  a  penitentiary  until  he  has  first  been  committed 
littier  State  School  or  the  Preston  State  School  of  In- 
i  has  there  proved  to  be  incorrigible  or  not  amenable  to 
line  of  said  school.  No  minor  who  is  under  the  age  of 
B  or  who  is  suffering  from  any  contagious,  infectious  or 
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other  disease  which  would  probably  endanger  the  lives  or  health  of 
the  other  inmates  of  said  state  schools  shall  be  committed  thereto. 
Xo  person  shall  be  committed  to  said  state  schools  unless  the  judge 
of  said  court  shall  be  fully  satisfied  that  the  mental  and  physical 
condition  and  qualifications  of  said  person  are  such  as  to  render 
it  probable  that  such  person  will  be  benefited  by  the  reformatory 
educational  discipline  of  such  schools. 

Sec.  21.  Any  order  providing  for  the  custody  of  a  dependent 
or  delinquent  person  may  provide  that  the  expense  of  maintaining 
such  person  shall  be  paid  by  the  parent  or  parents  or  guardian  of 
such  person,  and  in  such  case  shall  state  the  amount  to  be  so  paid, 
and  shall  determine  whether  or  not  the  parent  or  parents  or 
guardian  shall  exercise  any  control  of  said  person,  and  define  the 
extent  thereof.  Any  disobedience  of  such  order  or  interference 
with  the  custody  of  the  person  as  therein  determined  shall  con- 
stitute a  contempt  of  court. 

If  it  be  found,  however,  that  the  parent  or  parents  or  guardian 
of  a  dependent  or  delinquent  person  is  unable  to  pay  the  whole 
expense  of  maintaining  such  person,  the  court  may,  in  the  order 
providing  for  the  custody  of  such  person,  direct  such  additional 
amount  as  may  be  necessary  to  support  such  person  to  be  paid  from 
the  county  treasury  of  the  county  for  the  support  of  such  person, 
the  amount  so  ordered  to  be  paid  from  the  treasury  of  said  county 
not  to  exceed,  in  case  of  any  one  person  the  sum  of  eleven  dollars 
per  month ;  provided,  further,  that  no  order  for  the  payment  of  aU 
or  part  of  the  expense  of  support  and  maintenance  of  a  dependent 
or  delinquent  person  from  the  county  treasury  shall  be  effective  for 
more  than  six  months,  unless  a  new  order  is  secured  at  the  expira- 
tion of  that  period. 

The  court  may  thereafter  set  aside,  change  or  modify  any  order 
herein  provided  for. 

Sec.  22.  Any  order  made  by  the  court  in  case  of  a  dependent 
or  delinquent  person  may  at  any  time  be  changed,  modified  or  set 
aside  as  to  the  judge  may  seem  meet  and  proper. 

Sec.  23.  Any  person  may  have  a  private  hearing  upon  the  ques- 
tion of  his  dependency  or  delinquency,  and  upon  the  request  of 
said  person  or  either  of  his  parents  or  guardian,  such  hearing  may 
^  had  privately  in  the  manner  provided  by  law  for  private  hear- 
ings at  preliminary  examinations.    An  order  of  court  adjudging 
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ependent  or  delinquent  under  the  provisions  of  this  act 
ease  be  deemed  to  be  a  conviction  of  crime. 
No  court,  judge,  magistrate  or  peace  officer  shall  cnm- 
in  under  sixteen  years  of  age  to  any  jail  or  prison,  before 
onviction,  but  if  any  such  person  is  not  released  pendiiis 
n<j.  he  may  be  committed  to  the  care  and  custody  of  a 
istab'e  or  other  peace  officer  who  shall  keep  such  pereon 
tion  home  or  some  other  suitable  plaee  outside  of  the 
3f  any  jail  or  prison,  as  the  court  may  direct.  When 
1  under  sixteen  years  of  age  shall  be  sentenced  to  enn- 
1  any  institution  to  which  adult  convicts  or  prisoners  are 
or  confined,  it  shall  be  unlawful  to  confine  such  persons 
le  room,  yard,  or  inclosure  with  such  adult  convicts  or 
or  to  permit  such  person  to  come  or  remain  in  contact 
idult  convicts  or  prisoners. 
It  shall  be  the  duty  of  the  legislative  body  of  every 
city  and  county,  immediately  upon  this  act  beeoiuing 
J  provide  and  thereafter  maintain,  at  the  expense  of  such 
city  and  county,  in  a  location  approved  by-  the  judge 
mile  court,  a  suitable  house  or  place  to  he  known  as  the 
I  home"  of  said  county,  or  city  and  county,  for  the  de- 
iependent  and  delinquent  persons.  Such  detention  home 
le  in,  or  connected  with,  any  jail  or  prison,  and  shall  be 
in  all  respects  as  nearly  lil^e  a  home  as  possible  and 
e  deemed  to  be  or  treated  as  a  penal  institution.  Such 
body  must  also  provide  for  a  suitable  superintendent 
n  to  have  charge  of  such  detention  home,  and  for  such 
loyees  as  may  be  needed  in  the  efficient  management  of 
tion  home,  and  provide  for  the  payment,  out  of  the  gen- 
)f  the  county,  or  city  and  county,  of  suitable  salaries  for 
intendent  and  matron,  and  such  other  employees,  such 
dent,  matron  and  other  employees  to  be  appointed  by 
itive  body,  upon  the  nomination  of  the  probation  corn- 
approval  of  the  judge  of  the  juvenile  court.  The  super- 
matron  or  other  employees  for  such  detention  home 
ly  time,  be  removed  by  the  probation  committee,  in  its 

'  In  all  cases  where  any  child  shall  be  dependent  or  de- 
ader the  terms  of  this  act,  the  parent  or  parents,  legal 
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guardian  or  person  having  the  custody  of  such  person  or  any  other 
person  who  shall,  by  any  act  or  omission,  encourage,  cause  or  con- 
tribute to  the  dependency  or  delinquency  of  such  person  shall  be 
piilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  one  thousand  dollars  or  imprison- 
ment in  the  county  jail  for  not  more  than  one  year  or  by  both  such 
fine  and  imprisonment,  and  the  juvenile  court  shall  have  jurisdic- 
tion of  all  such  misdemeanors;  provided,  however,  that  the  court 
may  suspend  sentence  for  a  violation  of  the  provisions  of  this  sec- 
tion and  impose  conditions  as  to  the  conduct,  in  the  premises,  of 
any  person  so  convicted,  and  make  such  suspension  to  depend  upon 
the  fulfillment  by  such  person  of  such  conditions,  and,  in  case  of 
the  breach  of  such  conditions,  or  any  thereof,  the  court  may  impose 
sentence  as  though  there  had  been  no  such  suspension.  The  court 
may  also,  as  a  condition  of  such  suspension,  require  a  bond  in  such 
sum  as  the  court  may  designate,  to  be  approved  by  the  judge  re- 
quiring same,  to  secure  the  performance  by  such  person  of  the  con- 
ditions imposed  by  the  court  on  such  suspension.  Such  bond  shall 
by  its  terms  be  made  payable  to  the  state  of  California,  and  any 
moneys  received  for  a  breach  thereof  shall  be  paid  into  the  county 
treasury. 

Sec.  27.  This  act  shall  be  liberally  construed  to  the  end  that 
its  purpose  may  be  carried  out,  to  wit :  That  the  care,  custody  and 
discipline  of  a  dependent  or  delinquent  person  as  defined  in  this 
act  shall  approximate  as  nearly  as  may  be  that  which  should  be 
given  by  his  parents,  and  in  all  cases  where  it  can  be  properly  done, 
the  dependent  or  delinquent  person  as  defined  in  this  act  shall  be 
placed  in  an  approved  family,  with  people  of  the  same  religious 
belief,  and  become  a  member  of  the  family,  by  legal  adoption  or 
otherwise.  No  dependent  or  delinquent  person  as  defined  in  this 
act  shall  be  taken  from  the  custody  of  his  parent  or  legal  guardian, 
without  the  consent  of  such  parent  or  guardian,  unless  the  court 
shall  find  such  parent  or  guardian  to  be  incapable,  or  has  failed  or 
neglected  to  provide  proper  maintenance,  training  and  education 
for  said  person ;  or  unless  said  person  has  been  tried  on  probation 
in  said  custody,  and  has  failed  to  reform,  or  unless  the  court  shall 
find  that  the  welfare  of  said  person  requires  his  custody  shall  be 
taken  from  said  parent  or  guardian. 

In  this  act,  words  used  in  any  gender  shall  include  all  other 
genders,  and  the  word  "county'*  shall  include  *'city  and  county,'' 
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1  Bball  inclade  the  singular  and  the  siof^ar  shall  inclode 
L 

This  aet  shall  supersede  all  provisioDs  of  the  act  en- 
\n  act  to  establish  a  state  reform  school  for  juvenile  of- 
ind  to  make  an  appropriation  therefor,"  approved  MarcH 
and  all  amendments  thereto,  and  all  provisions  of  the 
sd:  "An  act  to  establish  a  school  of  industry  and  to  pro- 
the  maintenance  and  management  of  same,  and  to  make 
priation  therefor,"  approved  March  11,  1889.  and  all 
nts  thereto  relating  to  the  mode  of  commitments  to  the 
Ds  therein  named;  but  said  acts  shall  control  as  to  all 
lonceming  the  management  of  said    institutions,  respec- 

'.  An  act  entitled:  "An  act  defining  and  providing  for 
ol,  protection  and  treatment  of  dependent  and  delinquent 

prescribing  the  powers  and  duties  of  courts  with  respect 
providing  for  the  appointment  of  probation  officers,  and 
ig  their  duties  and  powers ;  providing  for  the  separation 
!n  from  adults  when  confined  in  jails  or  other  institutions; 
:  for  the  appointment  of  boards  to  investigate  the  qualifier- 
organizations  receiving  children  under  this  act  and  pre- 
the  duties  of  such  boards;  and  providing  when  proceed- 
;r  this  act  shall  be  admissible  in  evidence,"  approved  Feb- 

1903;  and  the  amendments  thereto  approved  March  22, 
I  March  27, 1907,  are  hereby  repealed ;  provided,  however, 
rders  and  judgments  made  heretofore  under  said  act  shall 
in  full  force  and  effect,  and  that  the  court  shall  retain 
on  of  all  children  heretofore  declared  dependent  or  delin- 
d  such  children  shall  be  hereafter  dealt  with  in  the  same 
IS  if  such  orders  had  been  made  under  the  provisions  of 
md  all  proceedings  now  pending  shall  be  continued  under 
sions  of  this  act.  Alt  children  now  on  probation  from  jus- 
ts shall  remain  on  probation  for  the  period  fixed  in  the 
i,  and  if  required  may  be  certified  to  the  superior  court 
anner  in  said  act  provided.  When  so  certified  the  said 
)  shall  be  dealt  with  in  the  same  manner  as  herein  pro- 

a  petition  alleging  delinqueocy, 

st&ia.  1911,  p.  6SS. 
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3131.  Coloiado — Arrest — Child  Taken  Before  Ootaty  Court — 

JosUce  to  Transfer  Case — Felony. 
When  any  child  sixteen  (16)  years  of  age  or  under  is  arrested 
ith  or  withoQt  warrant,  such  child  shall,  instead  of  being  taken 
fore  a  justice  of  the  peace  or  police  magistrate,  be  taken  directly 
Core  the  county  court;  or,  if  the  child  is  taken  before  a  justice 

the  peace  or  police  magistrate,  upon  complaint  sworn  out  in  such 
urt  or  for  any  other  reason,  it  shall  be  the  duty  of  such  justice 

the  peace  or  police  magistrate  to  transfer  the  case  to  such  open 
art,  and  the  ofl^er  having  the  child  in  charge  to  take  the  child 
fore  that  court,  and  in  any  such  case  the  court  may  proceed  to 
lar  and  dispose  of  the  case  in  the  same  manner  as  if  such  child 
id  been  brought  before  the  court  upon  information  originally 
ed  as  herein  provided;  or,  when  necessary,  in  cases  where  the 
linquency  charged  would  otherwise  constitute  a  felony,  may  di- 
et such  child  to  be  kept  in  proper  ciutody  until  an  information 

complaint  may  he  filed  aa  in  other  caaes  under  this  act  or  the 
ffs  of  the  state ;  Provided,  that  nothing  herein  shall  be  construed 

confer  juriadiction  upon  any  justice  of  the  peace  or  police  court 

try  any  case  against  any  child  sixteen  (16)  years  of  age  or 
ider> 
'  (Colo.)  B«v.  SUtB.,  aec  S93. 

3132.  43olorado — Jnrisdiction  of  Delinquent  Children. 
Justices  of  the  peace  in  their  respective  precincts  have  jurisdic- 
m  to  try  cases  under  the  act  pertaining  to  ddinquent  children 
ibject  to  the  right  of  appeal  as  in  cases  of  assault  and  battery.^ 
!  (Cohi.)  BflT.  euu.,  lec  S0& 
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RETICLE  V. 

UANNEB  OF  PLEADING, 
I  3133.    UamieT  of  pleading. 
j  3134.     Oregon — Defendant   nmat  plead,  irhen. 

(  3135.     Oregon — Defendant  maj  plead  same  plea  as  on  indictment. 
I  3136.     Oregon — Proceeding,  if  defendant  do  not  give  baiL 

§  3133.    Manner  of  Fleading. 

A  defendant  m&j  make  the  sane  plea  as  upon  an  indictment* 
His  plea  must  be  oral,  and  entered  in  the  minutes.  If  the  defend- 
ant plead  guilty,  the  court  may,  before  entering  snch  plea  or  pro- 
nouncing judgment,  examine  witneasea  to  ascertain  the  graTity  of 
the  offense  committed;  and  if  it  appear  ia  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in  the  com- 
plaint, the  Gonrt  may  order  the  defendant  to  be  committed  or  ad- 
mitted to  bail,  to  answer  any  indictment  which  may  be  found 
against  him  by  the  grand  jury,  or  any  information  which  may  be 
filed  by  the  district  attorney.' 

1  (Cal,)  Kerr's  Cye.  Pen.  Code,  6091;  (Neb.)  Cobbey"!  Ann.  BMm^ 
Mc.  1016;  (Nev.)  Cutting's  Comp.  see.  Z4T6;  (Colo.)  Mills'  Ann.  Ststi. 
Laws,  see.  4564;  (Ariz.)  Bev.  8tsts.  ISOG,  see.  Z7S8;  People  t.  Cage,  48 
1901,  sec  IBOl;  (N.  D.)  Ber.  Codes  Cal.  3fl3,  329,  17  Am.  Bep.  436;  Pw- 
IdOS,  lee.  8483;  (Or.)  B.  &  C.  Codes,  pie  t.  Delsny,  49  Cal.  394,  396;  Peo- 
sec.  2269;  Lord'*  Oregon  Lairs,  see.  pie  t.  Ah  Lee,  60  Csl.  8fi,  86. 
£486;  (Idaho)  Bev.  Codes,  sec.  77S£;  >  See  Kerr's  Pen.  Code,  see.  1429; 

(8.  D.)  Comp.  Laws  IBIO,  sec.  122,  p.  Ex  parte  Kearney,  GS  Cal.  212,  22B; 
5E4;  (Ctah)  Comp.  Laws  1907,  sec  People  t.  Wallace,  94  CaL  497,  499, 
5129;  (Wyo.)  Comp.  Stats.  1910,  sec      29  P«c  950. 

§  3134.   Oregon — Defendajit  mnst  Plead,  When. 

When  the  defendant  is  brought  before  the  justice,  the  complaint 
must  be  read  to  him,  and  he  must  be  required  to  plead  thereto.^ 

t  Lord's  Or.  Laws,  sec.  2485. 

§  3136.    Oregon — Defendant  may  Plead  Same  Plea  as  on  Indict- 
ment. 
The  defendant  may  plead  the  same  pleas  aa  upon  an  indictment; 
bis  plea  must  be  oral,  and  entered  in  the  docket.    If  the  defendant 
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etuae  to  plead,  the  justice  most  enter  the  fact,  together  with  the 
lea  of  not  guilty,  on  his  behalf.* 
I  Lord's  Or.  I^wi,  tee.  24S6. 

i  3136.    Oregon — Proceeding,  If  Defendant  Do  not  Give  Bail. 

If  the  defendant  do  not  give  bail  when  brought  before  the  jus- 
ice  upon  the  warrant  of  arrest,  he  must  be  continued  in  the  eus- 
sdy  of  the  officer,  or  if  the  court  be  held  in  the  vicinity  of  the 
onnty  jail,  be  committed  to  jail,  to  answer  the  action  as  the  jus- 
ice  may  direct.* 

*  Lord'!  Or.  Lswi^  sw.  £60^ 
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AETICLE  VI. 

PLEAS— VEBDICT—JUBT. 

i  3137.  FloM  to  IndictmeDt  or  infoimktioB — Einda. 

S  3133.  Plea— How  made  and  entered. 

5  3139.  Plea— How  put  in  and  withdrawn. 

{  3140.  What  put  in  isiue  bj  plea  of  not  guiltj, 

5  3141.  What  maj  be  given  under  plea  of  not  gniltr. 

i  3143.  Wbat  ia  not  a  former  acquittaL 

i  3143.  Wbat  is  a  former  acquittal. 

!  3144.  What  is  barred  bj  former  eonTletion,  aeqoittal  «t  jeopardy. 

5  3145.  Plea  of  not  guilty  entered  oft  lefnoal  to  plead. 

S  3146.  Previoua  eonvietion, 

S  3147.  Trial  by  jury— How  waived. 

!  3148.  Proceedings  on  waiver  of  jnrf. 

S  3149.  Oregon — Isiue,  how  tried. 

S  31S0.  Challenge— Bow  tried. 

3  3151.  Oati  of  jury. 

S  3153.  Uaaner  of  trial  by  jniy. 

i  3153.  Postponement  of  trial. 

!i  3154.  Defendant  to  be  present. 

i  3155.  Conrt  to  decide  qneitiona  of  law  bnt  not  te  ebarge  aa  to  natten 

of  fact. 

9  3156.  Jury  may  decide  in  eonrt  or  retire  for  oonuderation — Oatli  of  office 

on  retirement 

i  3157,  Verdict  must  be  general  and  delivered  in  public. 

9  31S8.  Verdict  where  several  defendant*  tried  togetber, 

i  3159.  Jury  cannot  be  discharged  before  verdict  except  for  good  eanif. 

)  31S0,  Where  jury  is  discharged  court  may  proceed  to  trial  again. 

§  3181.  Washington — Either  sid*  may  demand  jury. 

5  3162.  Washington— Proceedings  on  verdict  of  gailty. 

t  3163.  Washington— Plea  of  guilty. 

{  3164.  Washington — How  continaanoe  to  be  granted — Costs,  ete. 

§  3137.    Fleas  to  Indictment  or  Information— EindB. 

There  are  four  Idnda  of  pleas  to  an  iodictment  or  infomiatioii. 
A  plea  of : 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  jadgmeot  of  cooTiction  or  acqaittal  of  the  offenas 
charged  which  may  be  pleaded  either  with  or  without  the  plea  t£ 
not  guilty. 

4.  Once  in  jeopardy,^ 
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I  E«R'i  P«B.  Cod«,  Me.  inC;  P«»-      804,  3M;  F«opl«  t.  Ak  Lee,  M  C«l. 
ill  T.  Ctgt,  48  C»l.  3E3,  329,  17  Am.       K,  H. 
!ep.  43<;  People  t.  Delanj,  49  C&l. 

i  3138.  Pl«a— How  Made  and  Entered. 
Ever;  plea  must  be  oral,  and  entered  upon  tbe  minutes  of  the 
ODrt  in  substantially  the  following  form : 

1.  If  the  defendant  plead  guilty:  "The  defendant  pleads  that  he 
!  ^ilty  of  the  offense  (^ai^«d. ' ' 

2.  If  he  plead  not  guilty:  "The  defendant  pleads  that  he  is  not 
■nilty  of  the  offense  charged." 

3.  If  he  plead  a  former  conviction  or  acquittal:  "The  defendant 
leads  that  he  has  already  been  convicted  [or  acquitted]  of  the 

ffense  charged  hy  the  judgment  of  the  court  of [naming 

;],  rendered  at [naming  the  place],  on  the  day  of 


i  If  he  plead  once  in  jeopardy : 
«  been  once  in  jeopardy  for  the 
ime  and  court]."' 

1  (C»10  KeiTi  Cye.  Pen.  Code, 
le.  1017;  (Not.)  Cuttiog's  Comp. 
iWB,  lee.  4262;  (Ariz.)  Rev.  Stats. 
Ml,  MC.  SS8;  (N.  D.)  Rev.  Codes 
K5,  HC.  9910;  (Oi.)  B.  t  C.  Codei, 
«.  1387;  Loid'e  Oregon  La  we,  see. 
iOl;  <Wuh.)  B.  &  B.  Codec,  aee. 
109;  (Idkbo)  Bev.  Codea,  lee.  T7S6; 
Kant.)  Bev.  Codes  1907,  sec.  9210; 
I  D.)  Comp.  Laws  1910,  see.  ZB3, 
697;  (Utah)  Comp.  Laws  1907, 
c.  4789;  (W70.)  Comp.  Stats.  1910, 
«.  8091;  (Okl.)  Comp.  Laws  1909, 
«.  6757;  (Neb.)  Cobbej's  Ann. 
^t5.,8e<:i.  2609-2613;  (Colo.)  Mills' 
BD.  BtsU.  1905,  see.  2768.  See, 
»,  People  V.  JobDSon,  47  Cal. 
'.i,  134;  People  t.  Delauy,  49  CaL 
a,  395;  People  t.  OuDea,  5Z  Cal. 
1 9,  480;  People  t.  BedioKei,  55  CaL 
K),  298,  36  Am.  Eep.  32;  People  y. 
m%,  64  OsL  401,  403,  1  Pac.  490; 
I  parte  Tonng  All  Qow,  73  Cal.  438, 
15,  15  Pae.  76;  People  v.  O'Leary, 
!  CaL  31,  33,  18  Pac.  858,  22  Pao. 
I;  People  *.  Wallace,  101  CaL  281, 


"The  defendant  pleads  that  he 
offense  charged  [specifying  the 

282,  35  Pac.  862;  People  v.  DeTlin. 
143  Cal.  128,  129,  76  Pac.  900; 
People  T.  King,  4  Cal.  App.  213,  214, 
87  Pac.  400,  401;  People  r.  O'Brien, 

4  Cal.  App.  723,  727,  89  Pac.  438; 
Ex  parte  Haase,  5  CaL  App.  541,  S42, 
90  Pac.  946,  947;  People  t.  Solani,  6 
CaL  App.  103,  104,  91  Pac.  654. 

Nabiaska. — Murphy  v.  State,  25 
Neb.  809,  41  N.  W.  792;  Arnold  v. 
State,  38  Neb.  752,  57  N.  W.  378; 
State  T.  Priebnow,  16  Nab.  133,  19 
N.  W.  828;  Bush  v.  State,  55  Neb. 
195,  75  N.  W.  542;  Davis  v.  State, 
61  Neb.  342,  70  N.  W.  984;  George 
V.  State,  59  Keb.  164,  80  N.  W. 
486. 

NoiQi  and  Soutb  Dakota.— Terri- 
tory V.  MiUer,  4  Dak.  173,  29  N.  W. 
7;  Territory  v.  CbriBtenaeii,  4  Dak. 
410,  31  N.  W.  847;  State  v.  Bronkol. 

5  N.  D.  507,  67  N.  W.  680;  State  t. 
Beangton,  7  8.  D,  368,  64  N.  W.  170. 

Utah. — People  v.  Heller,  2  Dtab, 
133;  State  t.  Creechley,  27  Utah, 
142,  75  Pac.  384. 
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.   Flea— How  Pnt  In  and  Withdrawn. 

ea  of  guilty  can  be  put  is  by  the  defendant  himself  only  in 
lurt  except  upon  indictmeat  or  information  s^inst  a  oorpora- 
I  which  case  it  may  be  pat  in  by  counsel.  The  court  may  at 
ae  before  judgment,  upon  a  plea  of  guilty,  permit  it  to  be 
awn  and  a  plea  of  not  guilty  substituted.^ 


(Cal.)  Kerr's  Cyc.  Pen.  Code, 
18;  (Nev.)  Cutting's  Corap. 
ee.  4263;  (Arii.)  Rbt.  Stats. , 
«.  679;  (N.  D.)  Rev.  Codes 
!.  9SU;  (Ot.)  B.  ft  C.  Codes, 
S;  Lord's  Oregoii  Laws,  see. 
Wash.)  B.  A  B.  Cod«i,  see. 
Idaho)  Be*.  Codec,  see.  775T; 
Bev.  Cedes  1»07,  sec.  0211; 


(S.  D.)  Comp.  Laws  1910,  sec.  2U, 
p.  697;  (Utah)  Comp.  Laws  1907, 
see.  4790;  (Wyo.)  Comp.  Stats.  1910, 
se«.  6198;  (Okl.)  Comp.  Laws  1^09, 
see.  6758;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2612.  See,  also,  People  v. 
Byan,  S2  Cal.  617,  618,  619,  23  Pu. 
121;  People  v.  Miller,  114  Cal.  10, 
16,  45  Pae.  986. 


.   What  Pat  in  Imru  b7  Flea  of  not  QuUly. 

plea  of  not  guilty  puts  in  issue  every  material  allegation  of 
iplaint.* 

(Oal.)  Kerr'a  Cje.  Pen.  Oode, 
:9;  (NeT.)  Cattiog'e  Comp. 
ee.  4S04;  (Aris.)  Bev.  Btats. 
e.  881;  (N.  D.)  Bev.  Codes 
t.  901S;  (Oi.)  B.  «  C.  Codes, 
0;  Lord's  Oregon  La  we,  eee. 
Waeb.)  S.  *  B.  Codes,  see. 
Idaho)  Ber.  Codes,  see.  776B; 

B«T.  Codes  1907,  sec.  9218; 

Oomp.  Laws  1910,  see.  123, 

(Utah)    Comp.  Lawe   1907, 


sec.  47B1;  (Wyo.)  Comp.  SUts.  1910, 
sec.  6199;  (Okl.)  Comp.  Laws  1909, 
sec.  6760;  (Neb.)  Cobber's  A 
Btats.  see.  2613.  See,  also,  Peopli 
Ah  Lee,  60  Cal.  85,  86;  People 
Wheatley,  88  Cal.  114,  117,  26  Pae. 
90. 

Id^lio. — State  V.  Snttles,  13  Idaho, 
88,  88  Pac.  238. 

Wyoming. — HoIIibaogh  t  Bnntes 
T.  Heln,  13  Wyo.  276,  79  Pac.  1044. 


.    What  may  be  Oiren  Under  Flsa  of  not  Qnilty. 

natters  of  fact  tending  to  establish  a  defense,  except  when 
ly  excepted,*  may  be  given  in  evidence  under  the  plea  of  not 


Kerr's  Cje.  Pen.  Code,  see. 
bds.  8  and  4;  and  see.  3137, 
bds.  3,  4. 

(Cal.)  Kerr's  Cye.  Pen.  Code, 
iO;-  (Nev.)  Cnttiog's  Comp. 
>e.  42eej  (Axis.)  Bev.  Bteta. 


1901,  sec.  882;  (N.  D.)  Bev.  Codes 
1905,  see.  9914;  (Or.)  B.  ft  C.  Codes, 
eee.  1371;  Lord's  Oregon  Laws,  sec. 
1505;  (Waeh.)  B.  ft  B.  Codes,  ifC. 
2112;  (Idaho)  Bev.  Codes,  eee.  '759: 
(Mont.)  Bev.  Codes  1907,  sec.  921:!; 
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fS.  D.)  Gomp.  Laws  1910,  see.  287, 
p.  697;  (Utah)  Gomp.  Laws  1907, 
Fee.  4792;  (Wyo.)  Gomp.  Stats. 
1910,  MC.  6199;  (Okl.)  Gomp.  Laws 
1909,  see.  6761.    See,  also,  People  ▼. 


Gage,  48  Gal.  323,  329,  17  Am.  Bep. 
436;  People  v.  All  Lee,  60  Gal.  85,  86; 
People  ▼.  Bennett,  114  Gal.  66,  59,  45 
Pac.  1013;  Bebstoek  y.  Superior 
Gourt,  146  Gal.  308,  311,  80  Pae.  65. 


§  3142.    What  is  not  a  Foniier  AcquittaL 

If  the  defendant  was  formerly  acquitted  on  the  ground  of  vari- 
ance between  the  complaint  and  the  proof,  or  the  complaint  was 
dismissed  upon  an  objection  to  its  form  or  substance,  or  in  order 
to  hold  the  defendant  for  a  higher  offense,  without  a  judgment  of 
acquittal,  it  is  not  an  acquittal  of  the  same  offense.^ 


I  See  (Gal.)  Kerr's  Qyc.  Pen.  Code, 
see.  1021;-  (Nev.)  Gutting's  Gomp. 
Laws.  sec.  4267;  (Ariz.)  Bev.  State. 
1901,  sec.  883;  (N.  D.)  Bev.  Godes 
1905,  see.  9915;  (Or.)  B.  ft  G.  Godee, 
see.  1372;  Lord's  Oregon  Laws,  sec. 
1306;  (Wash.)  B.  k  B.  Godes,  see. 
2117;  (Idaho)  Bev.  Godes,  sec.  7760; 
(Mont.)  Bev.  Godes  1907,  sec.  9214; 
(S.  D.)  Gomp.  Laws  1910,  sec.  288, 
p.  697;    (Utah)    Comp.   Laws   1907, 


sec.  4793;  (Okl.)  Gomp.  Laws  1909, 
sec.  6762;  (Neb.)  Gobbey's  Ann. 
Stats.,  sec.  2609. 

See,  also.  People  v.  Phillips,  70 
Gal.  61,  65,  11  Pae.  493;  People 
▼.  Oreileus,  79  Gal.  178,  179,  21  Pac. 
724;  People  v.  TerriD,  132  Gal.  497, 
500,  64  Pae.  894;  People  v.  Terrill, 
188  Gal.  120,  129,  65  Pac.  303 ;  People 
T.  Terrill,  183  Gal.  129,  65  Pae.  303. 


§  3143.    What  is  a  Former  AcquittaL 

Whenever  the  defendant  is  acquitted  on  the  merits,  he  is  ac- 
qnitted  of  the  same  offense,  notwithstanding  any  defect  in  form 
or  substance  in  the  complaint  on  which  the  trial  was  had.^ 


1  See  (Gal.)  Kerr's  Gyc.  Pen.  Gode, 
iM.  1022;  (Nev.)  Gutting's  Gomp. 
Laws,  see.  4269;  (Ariz.)  Bev.  Stats. 
1901,  sec  884;  (N.  D.)  Bev.  Godes 
1905,  see.  9915;  (Or.)  B.  ft  G.  Godes, 
■ec.  1373;  Lord's  Oregon  Laws, 
■ee.  1507;  (Wash.)  B.  ft  B.  Godes, 
see.  2113;  (Idaho)  Bev.  Godes,  see. 
7761;  (Mont.)  Bev.  Godes  1907, 
wc.  9215;  (S.  D.)  Gomp.  Laws  1910,  ^   Wash.  505. 

§  3144.  What  is  Barred  by  Formier  Oonviction,  Acquittal  or 
Jeopardy. 

When  the  defendant  is  convicted  or  acquitted,  or  has  been  once 
placed  in  jeopardy  upon  an  indictment  or  information,  the  con- 


sec  289,  p.  697;  (Utah)  Gomp.  Laws 
1907,  sec.  4794;  (Okl.)  Gomp.  Laws 
1909,  sec.  6763;  (Neb.)  Gobbey's 
Ann.  Stats.,  sec.  2609. 

Soatli  Dakota.— State  v.  Gaddy, 
16  S.  D.  167,  87  N.  W.  927. 

Washington. — State  v.  Bobinson, 
12  Wash.  491;  State  v.  Murphy,  13 
Wash.    229;    State    V.    WUliams,   43 
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vietion,  acquittal,  or  jeopardy  ifl  ft  bar  to  another  indictmeDt  or 
information  for  the  offense  charged  in  the  former,  or  for  an  at- 
tempt to  commit  the  aame,  or  for  an  offense  necessarily  included 
therein,  of  which  he  might  have  been  convicted  under  that  in- 
dictment or  information.' 


1  See  (Cal.)  Eeir's  Cyc,  Pen.  Code, 
aee.  1023;  (Nev.)  Cattitig'g  Comp. 
Laws,  sec.  4269;  (Aria.)  Hev.  Stats. 
1901,  sec.  8ST;  (N.  D.)  Bev.  Codes 
3905,  sec.  9917;  {Or.)-B.  4  C.  Code^ 
Kec.  1374;  Lord's  Oregon  Laws,  sec. 
150S;  (Wash.)  R.  ft  B.  Codes,  sec. 
2113;  (Idaho)  Bev.  Coiles,  sec.  7762; 
(Mont.)  Rev.  Codes  1907,  sec.  9216; 
i;S.  D.)  Comp.  Lana  1910,  sec.  290, 
p.  697;  (Utah)  Coiup.  Lawa  1907, 
see.  4795;  (Okl.)  Comp.  Laws  1909, 
sec.  67&4;  People  v.  Oordon,  99  CaL 
227,  231,  33  Pae.  901;  People  v. 
Terrill,  132  Cal.  497,  500,  64  Pae. 
894;  People  T.  Terrill,  133  Cal.  120, 
129,  65  Pae.  303;  People  v.  UoFar- 
laae,  138  Cal.  481,  484,  71  Pae.  568; 


72  Pae.  48,  61  L  E.  A.  245;  People 
T.  Small,  82  Pae.  87. 

Uontaoa. — State  v.  Eeerl,  33 
Mont.  514,  85  Pae.  S65. 

Utali.— In  re  Snow,  120  DUh,  271; 
In  re  Barton,  6  Utah,  264,  21  Pae. 
993;   In   rs   Manghan,   B   Utah,   16T. 

21  Pae.  1088;  People  v.  Kerm,  8 
Utah,  268,  30  Pae.  988;  People  t. 
Sullivan,  9  Utah,  195,  33  Pae.  701; 
State  T.  Kessler,  IE  Utah,  142,  49 
Pae.  293;  State  y.  Crook,  16  Utab, 
212,   51   Pae.   1091;   State   t.   Bate). 

22  Utah,  65,  61  Pae.  905;  State  v. 
Creeehley,  27  Utah,  142,  75  Pae.  384: 
State  T.  Hows,  31  Utah,  168,  87 
Pae.  163. 


§  3146.    Flea  of  not  Guilty  Entered  on  Refusal  to  Head. 

If  the  defendant  refuses  to  answer  the  charge  by  demurrer 
or  plea,  a  plea  of  not  guilty  must  be  entered.* 

t  Bee  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
see.  1024;  (Nev.)  Cutting's  Comp. 
Laws,  see.  4270;  (N.  D.)  Rev.  Codes 
1905,  sec.  9918;  (Or.)  B.  te  C.  Codes, 
see.  1335;  Lord's  Oregon  Laws,  see. 
1469;  (Wash.)  R.  &  B.  Codes,  sec. 
2115;  (Idaho)  Rev.  Codes,  see.  7763; 
(Mont.)  Rev.  Codes  1907,  sec.  9217; 
(S.  D.)  Comp.  Laws  1910,  sec.  291, 
p.  697;  (Utah)  Comp.  Laws  1907, 
■ec.     4796;      (Wjo.)     Comp.     Stats. 


1910,  sec.  6197;  (Okl.)  Comp.  ham 
1909,  sec.  6765.  S^e,  also.  People 
V.  McCoy,  71  Cal.  395,  396,  12  Pae. 
272;  People  v.  Bowman,  81  Cal. 
666,  S69,  £2  Pae.  917,  918. 

WaaUngton. — Palmer  t.  United 
States,  1  Wash.  Ter.  5;  Stats  v. 
Straub,  16  Wash.  Ill;  State  v. 
Harding,   20  Wash.  556. 

Wyoming. — McQinnis  t.  State,  17 
Wyo.  112,  96  Pae.  525. 


§  8146.    Previous  Conviction. 

When  a  defendant  who  is  charged  in  the  indictment  or  informa- 
tion with  having  suffered  a  previous  conviction,  pleads  either  guilty' 
or  not  guilty  of  the  offense  for  which  he  is  indicted  or  informed 
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^inat,  lie  mnst  be  asked  whether  he  has  suffered  such  previous 
invlctioii.  If  he  aDSwers  that  he  has,  his  answer  most  he  entered 
r  Ihe  elerk  in  the  minutes  of  the  court,  and  must,  unless  with- 
■awn  by  consent  of  the  conrt^  be  concIiisiTe  of  the  fact  of  his  hay- 
g  suffered  such  previous  conviction  in  all  subsequent  proceedings. 
'  he  answers  that  he  haa  not,  his  answer  must  be  entered  by  the 
erk  in  the  minutes  of  the  court,  and  the  question  whether  or  not 
'.  haa  suffered  such  previous  conviction  must  be  tried  by  the  jurj', 
hicb  tries  the  issue  upon  the  plea  of  not  guilty,  or  in  case  of  a 
ea  of  gruilty,  by  a  jury  impaneled  for  that  purpose.  The  refusal 
'  the  defendant  to  answer  is  equivalent  to  a  denial  that  he  has 
lifered  such  previous  conviction.  In  case  the  defendant  pleads 
)t  guilty,  and  answers  that  he  has  suffered  the  previous  convic- 
QTi.  the  charge  of  the  previous  conviction  must  not  be  read  to  the 
IT}',  nor  alluded  to  on  the  trial.^ 
1  Kerr's  Cye.  Pen.  Code,  see.  1025,  and  emsea  there  cited. 

3147.  Trial  by  Jury— How  Waived. 

A  trial  by  jury  may  be  waived  by  the  consent  of  both  parties 
:pressed  in  open  court  and  entered  in  the  docket.^ 
'  See  (C^l.)  Kerr's  Cyc.  Pen.  Code,  1927;  (Mont.)  Eev.  Codes  1S07,  see. 
s.  1435;  (Nev.)  Cutting's  Comp.  6595;  (a  D.)  Comp.  Laws  IBIO, 
>wg,  see.  45S7;  (Ariz.)  Kot.  Btata.  see.  123,  p.  S54;  (Utah)  Comp.  Laws 
01,  lec.  1191;  (N.  D.)  Eot.  Codes  J907,  sees.  5131-^139;  (Wyo.)  Comp. 
05,  sec.  8486;  (Or.)  B.  is  C.  Codes,  Stats.  1910,  see.  0092;  (Neb.)  Cob- 
:.  2ST0;  Lord's  Oregon  Laws,  see.  bey's  Ann.  Stats,  sec.  2476;  (Colo.) 
S7;  (Wagh.)  B.  &  B.  Codes,  sec.      Mills'  Ann.  Stats.  IB05,  see.  2766. 

3148.  Proceedings  on  Waiver  of  Jury. 

Upon  a  plea  other  than  a  plea  of  guilty,  if  the  parties  waive 
trial  by  jury,  and  an  adjournment  or  change  of  venue  is  not 
■anted,  the  court  most  proceed  to  try  the  case.' 

1  See  (Cal.)  Kerr's  Cyc.  Pen,  Code,  (Mont.)  Bev.  Codes  1907,  sec.  9j88; 

f.    1430;  (N6T.)  Cutting's    Comp.  (8.  D.)  Comp.  Laws  1910,  sec.  128, 

>w»,  see.  4571;   (Ariz.)   Kev.  Stats.  p.  534;   Taylor  v.  Beynolds,  92  C*l. 

01,  Mi.  1193;   (N.  D.)  Eev.  Codes  673,    57S,    29    Pac.    688;    Taylor    v. 

05,  sec  8485;  (Or  )  B.  4  C.  Codes,  Beynolds,  92  CaL  573,  376,  28  Pac. 

E.  2270:  Lord's  Or.-i><.n  Laws.  sec.  588. 
BT;  (IdaU)  B«7.  Codes,  s«c.  S231; 
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149.  Ongon— Zsnie,  How  Tried. 

poa  a  plea  otlier  than  a  plea  of  gnilt^,  if  the  defendaot  doea 
then  d'emand  •  trial  hj  juiy,  the  justice  moat  proceed  to  try 
issue.* 
Lord'i  Or.  Iawb,  im.  E487. 

150.  ChallengeB — ^How  Tried, 

he  same  challengea  may  be  taken  My  either  party  to  the  panel 
urors,  or  to  any  individual  juror,  as  on  the  trial  of  an  iDdict- 
it  for  a  misdemeanor;*  but  the  challeDge  must  in  all  cases  be 
d  by  the  court.' 
3ee  (Oal.)  Kerr's  Cyc,  Pen.  Co<le,       Comp.  L&wi,  b«c.  45GS;  (Aris.)  Ber. 

1055;  (Nev.)  Cutting's  Comp.  Stats.  1901,  sec.  1192;  (N.  D.)  Bcv. 
s,  see.  456S;  (Ariz.)  BeT.  Stats.  Codes  1905,  sec.  S4S7;  (Or.)  B.  k 
,  sec.  1192;  (N.  D.)  Bev.  Codes  C,  Codes,  sec.  2S71;  Lord's  Oregon 
,  see.  S487;  (Or.)  B.  ft  G.  Codes,  Laws,  see.  24S8;  (Idaho)  Bev. 
2271;  Lord's  Oregon  Laws,  eeo.  Codes,  sec.  8289;  (Uoat.)  Bev. 
;  (Idaho)  Bev.  Codes,  s«c.  7815;  Codes  1907,  sec.  9399;  (8.  D.)  Comp. 
D.)  Comp.  Laws  1910,  sec  129,  Laws  1910,  sec.  12B,  p.  554;  (CUh) 
54;    (Utah)    Comp.   Laws    1907,       Comp.   Laws   1907,   sees.   4816-4844; 

5140;  (Wyo.)  Comp.  6taU.  C^^y-)  Comp.  Stats.  1910,  tets. 
,  MO.  6100;  (Neb.)  Cobbey'B  8099,  8100;  (Neb.)  Cobbey-i  Ann. 
,  Stata.,  MC.  2481;  (Kan.)  Dass-  Stats.,  sec.  2481;  (Kan.)  Dassler-s 
Oen.  Stats.  1909,  see.  6774.  G=n-  Stats.  1909,  leei.  6264-6775. 

3e»(Cal.)  Kerr's  Cyc.  Pen.  Code,  Utah, — People      t.      Chalmers,     6 

1072,    1436;    (NeT.)    CuttinB*!      Utah,  201,  14  Pac.  131. 

161.    Oath  of  Jnry. 

he  court  must  administer  to  the  jury  the  following  oath,  "Ton 
swear  that  you  will  well  and  truly  try  this  issue  between  the 
pie  of  the  state  of  California  and  A  B,  the  defendant,  and  a 

!  verdict  render  according  to  the  evidence.'" 

See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  248S;  (Idaho)  Bev.  Codee,  a«e.  8291; 
1437;  (Nev.)  Cuttings  Comp.  (Ifont.)  Bev.  Codes  1907,  tee.  9600; 
s,  see.  4569;  (Ariz.)  Bev.  Stats.  (8.  D.)  Comp.  I^ws  1910,  sec  130, 
,  sec.  1193;  (N.  D.)  Bev.  Codes  p.  555;  (Utah)  Comp.  Laws  1907, 
,  sec.  84SS;  (Or.)  B.  &  C.  Codes,  see.  5141;  (Wyo.)  Comp.  SUts. 
2271;   Lord's  Oregon  Laws,  see.       1910,  sec,  0103. 

L62.    Maoner  of  Trial  hy  Jury. 

fter  the  jury  are  sworn,  they  must  sit  together  and  hear  the 
)fs  and  allegations  of  the  parties,  which  most  be  delivered  in 
lie  and  in  the  presence  of  the  defendant.* 
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1  Sm  (CU.)  Kerr's  C^c.  Pon.  Code,  mo.  188,  p.  5H;  {Utah)  Comp.  Lawi 

M.  H3S;    (Nat.)    Cattins'B    Comp>,  1907,  atte.  SUE;  (Wyo.)  Comp.  SUts. 

«n,  MC.  45(17;   (Arii;.)  Ber.  SUta.  1910,  mc.  SIM;   (Colo.)  Mills'  Abb. 

SOI,  lec.  1198;   (N.  D.)   Rev.  Cod««  St«t».  190S,  mc.  2785. 

»S,  MC  84£0;    (Idalu)  Ber.  CodM,  For  autboritiea  in  other  lUtM,  •*• 

».  S29S;   (Uont.)  Ber.  Codes  1907,  (Or.)  48  Pm.  144. 
M.  9601;  (8.  D.)  Comp.  Lawa  1910, 

'  3153.    Postponement  of  Trial. 

Before  the  commeDcemeot  of  a  trial  in  any  of  the  oourtB  men- 
ianed  in  the  Penal  Code,  either  party  may,  upon  good  cause 
bown,  have  a  reasonable  postponement  thereof.' 

I  Sm  (CU.)  Kerr's  Cye.  Pen.  Code,  (HoBt.)  Bev.  Codes  1907,  mc.  SS96: 

«.  1433;  (Aril.}   Bev.  SUta.  1901,  (S.  D.)   Comp.  Lawa  1910,  see.  126, 

«.  1189;  <N.  D.)  Bev.  Codes  1905,  p.   554;    (Utah)    Comp.   Laws   1907, 

c.  8478;    (Or.)  B.  A  C.   Codes,  sec,  se«.  5135;   People  v.  Beam,  ««  Cbl. 

•M;    Lord's    Oregon    Laws,    see.  394,  396,  6  Pae.  677. 
Wl;  (Idaho)  BcT.  Codes,  mc.  8287; 

3154.    Defendant  to  be  Presoit. 

The  defendant  must  be  personally  present  before  the  trial  can 
roceed.' 

1  Sea  (CU.)  Kerr-B  Cyc.  Pen.  Code,      1910,    see.    6090;    (Neb.)    Cobbey'a 
c.  1434;    (Not.)   Cutting's    Comp.      Ann.  Stats.,  sm.  247S;  (Kan.)  Daas- 
iwi,  aM.  4565;   (AriK.)  Bev.  Stats.       ler-a  Can.  Stats.  1909,  sec.  6783. 
fll,  *M.  1180;    (N.  D.)  BeT.  Codas  KansM.— 66  Kan.  238;  7  Kan.  App. 

M,  MC.  8489;  (Idaho)  Be,.  Cedes,       „g     g^  ^^^    ^gg     ^^  ^^^    5„     j^ 
t.  8288;   (Mont.)  Bev.  Codes  1907,       ^^^    gjg    ^^  ^^    ^gg     j^  ^^ 
..  9598;  (8.  D.)  Comp.  Law.  1910,       „  ^^    522;  76  Kan.  928;   75  Kan. 
t.  127,  p.  554;  (Utah)  Comp.  Laws       ^~ 
07,  see.  5138;  (yiyo.)  Comp.  Stats. 

3156.    Gonrt  to  Decide  QneBtioiu  of  Law  but  not  to  Charge  a> 

to  Matters  of  7act. 
The  court  most  decide  all  qneations  of  law  vhich  may  arise  in 
e  course  of  the  trial,  but  can  give  no  charge  with  respect  to  mat- 
n  of  fact.^ 

I  See  (Oal.)  Kerr's  C^e.  Fen.  Code,  24S7;  (Idabo)  B«t.  Codes,  8293; 
:.  1439;  (Nov.)  Cntting's  Conp.  (Mont.)  Ber.  CodM  1907,  sm.  9602; 
•n,  a«c  4S71;  (Aris.)  Bev.  Stats.  (B.  D.)  Comp.  Lawa  1910,  sm.  132, 
01,  SM.  1195;  (N.  D.)  Bev.  Codes,  p.  555;  (Utah)  Comp.  Laws  1907, 
OS,  SM.  B4S5;  (Or.)  B.  *  C.  Codes,  sm.  5143. 
s.  2270;  Lerd's  Oregon  Laws,  ses. 
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lev.  Codes  1905,  lec.  8491;  (Idaho)  Iawi  1910,  we.  135,  p.  555;  (Utah) 
:«v.  Codes,  lec.  8S90;  (Mont.)  Bev,  Comp.  Lawi  1007,  lee.  6146;  (Colo.) 
oiit  1907,  see.  0605;  (S.  D.)  Comp.       Mills'  Add.  Stats.  190S,  aec.  2767. 

•  3169.  Jory  cazinot  be  Discharged  Before  Verdict  Except  for 
Good  Cause. 

The  jury  cannot  be  discharged  after  the  cause  is  submitted  to 
hem,  imtU  they  have  agreed  upon  and  rendered  their  verdict,  un- 
ess  for  good  cause  the  court  sooner  discharges  them.* 

1  8m  (Cal.)  Kerr's  Ctc.  Fen.  Code,      sse.  M09;  {S.  D.)  Comp.  Laws  1910, 
N.  1M3;    (NsT.)    Cotting'H    Comp.       tec.  136,  p.  655;  (Utah)  Comp.  Laws 
'wi,  iM.  4576;  (Ariz.)  Bev.  Stata.      1907,  see.  E14S;  (W^o.)  Comp.  Stats. 
m,ux.  1199;  (Idaho)  BeT.  Codes,      1010,  see.  0107. 
K.  S29T;  (UoDt.)  B«v.  Codes  1907, 

i  3160.  Where  Jury  is  Diwdiarged,  Oonrt  may  Proceed  to  Trial 
Again. 

If  the  jury  is  discheiged,  the  court  may  proceed  again  to  the 
rial,  in  the  same  manner  as  upon  the  first  trial,  and  so  on,  until  a 
erdict  is  rendered.* 

'  See  (Cal.)  Kerr's  Cyc.  Pen,  Code,  see.  8298;  (Mont.)  Bst,  Codea  1907, 
K.  1444;  (Nev.)  Cutting's  Comp.  aet  9607;  (S.  D.)  Comp.  Laws  1910, 
*-n,  lec.  4577;  (Ariz.)  Bst.  SUts.  see.  137,  p.  5S5;  (Utah)  Comp. 
901,  Me.  1200;  (N.  D.)  Bev.  Codea  Laws  1007,  aec  5149;  (W70.)  Comp. 
9C5,  lee.  8493;  (Idaho)  Bev.  Codes,      Stata.  1910,  see.  6108. 

3161.  Washington — Either  Side  may  Demand  Jury. 

In  dl  trials  for  offenses  within  the  jurisdiction  of  a  justice  of 
he  peace,  the  defendant  or  the  state  may  demand  a  jury,  which 
ball  consist  of  six  or  a  less  number,  agreed  [npon]  by  the  state 
od  accused,  to  be  impaneled  and  sworn  as  in  civil  cases,  or  the 
rial  may  be  by  the  justice.  When  the  complaint  is  for  a  crime 
r  misdemeanor  in  the  exclusive  jurisdiction  of  the  superior  court, 
he  justice  hears  the  ease  as  a  committing  magistrate,  and  no  jury 
hall  be  allowed.' 

■  Bern,  t  Bal.  Ann.  Codes  &  Stata.,  see.  1927. 

3162.  Washington—Proceedings  on  Verdict  of  Guilty. 

Sttch  justice  or  jury,  if  they  find  the  prisoner  guilty,  shall  assess 
lis  punishment ;  or  if ,  in  their  opinion,  the  punishment  they  are 
nthorized  to  assess  is  not  adequate  to  the  offense,  they  may  so  find. 
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Sflfendant  to  be  Discharged  When  Jndgment  Qiren — ^bi 

What  Cases, 
^ent   of   acquittal   is  ^ven,   or  judgment   imposing  t 
without  imprisonment  for  nonpayment,  and  the  defend- 
detained  for  any  other  legal  cause,  he  must  be  discharged 
the  judgment  is  given> 

].)  Kert'B  Cye.  Pen.  Code,      (Colo.)  MiUa'  Ann.  Stats.  1905,  mc 
(Nev.)    Cntting's   Comp.       2767. 

«580;  (Ariz.)  Ber.  StatB.  Oolotwlo.— Deite  t.  City  o(  Cen- 

203;  (N.  D.)  Eev.  Codei      tral,   1  Colo.  333. 
8493;     (Or.)     B.     A    C.  Nebraak*.— Bnrton    v.    State,    34 

,     2274;     Lord'i     Oregon       Neb.  127,  Bl  N.  W.  601;  Stat*  ex  rd. 
2491;     (Idaho)     Eer.      „^,^,  ,   j-nBip.,  11  Neb.  530,  10 
.     8308;      (Mont.)     Eev.       ^_   ^  ^J^^^^^   ,    B.i.dorph, 

iee.  9612;  (3.  D)  Corn^       ^^  ^^^^  ^^        ^  ^.^^^^^ 

•*:.,"■  *•■  ^IV    w"  J      I"  V.  Hen.en.  48  Neb.  485,  67  N. 
..  1910   aec.  6112;  (Neb  )  „  jj  gj 

Lnn.    Stats.,    sec.    248S;  ' 

Oregon — Jndgment  of  Acquittal— Discharge — Entry. 
he  defendant  is  found  not  guilty,  either  by  the  justice  or 
must  be  immediately  discharged ;  and  if  it  appear  to  the 
at  the  prosecution  was    malicious  or  without  probable 
must  make  an  entry  to  that  effect  in  his  docket^ 
Or.  Laws,  see.  2491. 


Oregon — Certified  Copj  of  Jndgment  to  be  Filed  With 
Clerk. 

twenty  days  from  the  entry  of  judgment  in  a  criminal 
ustice  must  cause  a  certified  transcript  thereof  to  be  filed 
;e  of  the  county  clerk  of  the  county.^ 

Or.  Laws,  see.  2495. 

:;ertified  Copy  of  Judgment  of  Lnprisonment  to  be  De- 
livered to  Officer. 
I  judgment  of  imprisonment  is  entered,  a  certified  copy 
ust  be  delivered  to  the  sheriff  or  constable,  marshal,  or 
er,  which  is  a  sufficient  warrant  for  its  execution.^ 
.1.)  Kerr's  Cyc.  Pen.  Code,  Laws,  sec.  45T9;  (Ariz.)  Est.  Statfc 
(Ner.)    Cutting's   Comp.     1901,  see.  120:1;  (N.  D.)  Ear.  (Mm 
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im,  we.  8i94;  (Or.)  B.  Jb  C.  Codes,  lec.    B155;     CWyo.)     Corap.     Stat?, 

cf-  M7T;  lord's  OiegoB  Law*,  aee.  1910.    sm.    6111;     (Nob.)     Cobbey's 

H94;  (Idaho)  R«v.  Codes,  see.  S309;  Ann.  Stats.,  see.  Z48£;  (Colo.)  Mills' 

(Mont.)  B«v.  Codes  1907,  im.  9614;  Ann.  Stats.  1B05,  sees.  2768-2770. 

(3.  D.)  Comp.  Laws  1810,  sec.  143,  Wroniiig; — Woleott  v.  Bacbman,  3 

p.  555;   (Utah)    Comp.  Laws  1907,  Wja.  335,  23  Pae.  72,  673. 

§  3169.  Washingrton — City  Prisoners  Sentenced  by  Joatlce  of 
Peace  to  Work— When. 

When  a  person  haa  been  sentenced  by  any  justice  of  the  peace 
in  a  city  in  this  state  to  a  term  of  imprisonment  in  the  city  jail. 
whether  in  default  of  payment  of  fine  or  otherwise,  such  person 
may  be  compelled  on  each  day  of  such  term,  except  Sundays,  to 
perform  eight  hours'  labor  upon  the  streets,  public  buildings,  and 
grounds  of  snob  city,  and  to  wear  an  ordinary  ball  and  chain 
while  performing  such  labor:  Provided,  this  shall  not  apply  to 
persons  committed  in  default  of  bail.^ 

t  Bam.  Is  Bal  Ann.  Codes  &  Stats.,  see.  8493. 

S  3170.  Washington — County  Prisoners  may  be  Compelled  to 
Work,  When  and  How. 

When  a  person  has  been  sentenced  by  a  justice  of  the  peace, 
or  a  judge  of  the  superior  court,  to  a  term  of  imprisonment  in  the 
Monty  jail,  whether  in  default  of  payment  of  a  fine  or  costs,  or 
otherwise,  such  person  may  be  compelled  to  work  eight  hours  each' 
day  of  such  term  in  and  about  the  county  buildings,  public  roads, 
streets  and  grounds;  Provided,  this  shall  not  apply  to  persons 
tommitted  in  default  of  bail.^ 

1  Bent.  &  BaL  Ann.  Codes  &  Stats.,  see.  S494. 

§  3171.  Washington — Judgment  not  to  be  Given  Without  Evi- 
dence, 

No  justice  shall  assess  a  fine,  or  enter  a  judgment  thereon,  ntitll 
a  witness  or  witnesses  have  been  examined  to  state  the  circum- 
stances of  the  transaction.* 

1  Bern.  A  Bal.  Ann.  Codes  ft  Stats.,  see.  1931. 

§  3172.    Washington — Jndgment  Bendered  and  Satisfied. 

In  all  cases  of  conviction,  unless  otherwise  provided  in  this  chap- 
ter, the  justice  shall  enter  judgment  for  the  fine  and  costs  against 
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S  3176.   Duty  of  Officn*  on  Pi^moiLt  of  Tine. 

Upon  payment  of  the  fine,  the  officer  most  discharge  the  defend- 
ant, if  he  is  not  detained  for  any  other  legal  canse,  and  pay  orer 
(tit  fine  within  ten  days  to  the  county  treasurer  if  the  offense  ia 
prosecuted  for  the  violation  of  a  state  law  in  a  justice's  court.^ 

1  S«a  (Cal.)  Kerr"!  Cjc.  Pan.  Code,       hc.  5155;  (W70.)  Comp.  SUtB.  1910, 
M<.  1157;    (Nev.)    Cutting's   Comp.       Me.    6110;     (Neb.)     Cobbey's    Ann. 
L«w»,  iM.  4579;   (Arix.)  Bev.  Stats.       St«ti.,  aws.  2482;  (Colo.)  Mille'  Ann. 
ISOl,  HC.  1302;   (N.  D.)  Eot.  Codei       StaU.  1905,  see.  2770. 
IMS,  lec  M94;  (Or.)  B.  &  C.  Codes,  Utali.— People   ex   rel.   Tearian   t. 

wc.  2281;  LoTd'i  Oregon  Laws,  se«.  Spiers,  i  Utah,  3S5,  10  Pac.  009,  11 
M9g;  (Idaho)  Rer.  Codes,  see.  8311;  Pac.  509.  Orerruled  in  People  t. 
[Mont.)  Bev.  Codes  190T,  see.  B611;  Donglass,  5  Utah,  283,  14  Pac.  801; 
la,  D.)  Comp.  Laws  1910,  sec.  145,  ^  "  Le"i^  1»  Utah,  47,  41  Pac. 
p.  S56;  (Utah)    Comp.  Laws   190T,      10^7. 

I  3176.  Dliposition  at  rines. 

All  fines  and  forfeitures  collected  in  any  police  court  or  city 
justice's  court  that  is  maintained,  and  the  salaries  of  the  ofScers 
thereof  paid  by  the  eity,  whether  prosecuted  for  a  violation  of  a 
state  law,  except  one  of  the  fish  or  game  laws  ^  or  a  city  ordinance, 
shall  be  paid  to  the  city  treasurer  of  the  eity  in  which  such  court 
IB  located." 


»  8«e  Kan'*  Cye.  Pen.  Cods,  sm.  1457. 

;3177.  Diipodtion  of  FiUM. 

All  fines  and  forfeitures  collected  for  the  violation  of  a  city  or 
ttwn  ordinance,  in  a  justice's  court,  shall  be  paid  over  to  the  city 
>T  town  treasurer  of  the  city  or  town  in  which  such  ordinance  is  in 
force.* 

I  Sea  Eerr'a  Cje.  Fen.  Code,  ase-    1457. 

I  3178.  Fines  and  Forfeitnres  Where  Paid. 

All  fines  and  forfeitnres  collected  in  any  court,  except  police 
lourta  and  city  justices'  courts,  must  be  paid  to  the  county  treas- 
irer  of  the  county  in  which  the  court  is  held.' 

1  See  (CsL)  Eeir'a  Cje.  Pen.  Code,  8440;  (Mont.)  B«t.  Codes  1907,  sec 
tt.  1570;  (Or.)  B.  *  C.  Codes,  sees.  9829;  (S.  D.)  Comp.  Laws  1910,  see. 
282, 2283;  Lord's  Oregon  Laws,  sees.  157,  p.  557;  (Utah)  Comp.'  Laws 
499,  2S0D;  (Idaho)  Bev.  Codes,  see.      1907,  Bee.  5159;  (Wyo.)  Comp.  Stats. 
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t;   (Neb.)  CobtnT*!  Ann.  Fremo,  B8  Cal.  407,  411,  26  P«e.  flOO; 

ISa;   (Colo.)  Hilli'  Ann.  City    at    Hairytrillt    t.    Coontj   of 

ae.  2775;  Connty  of  Lo»  Tnb*,  1  C»l.  App.  828,  «30,  88  P»e. 

ity  of  LOH  AngelM,  65  979. 
,  4  Pm.  453;  Prince  t. 

nei  and  Forfeitnrei  Where  Paid, 
itures  and  fines  collected  in  any  court,  for  the  violation 
or  town  ordinance,  shall  be  paid  to  the  city  or  town 
i  the  city  or  town  in  which  such  ordinance  is  in  force.' 
'■  Ore.  Pen.  Coae,  lec  1570. 

nes  and  Forfeitures  Where  Paid. 

and  forfeitures  collected  in  any  police  court  or  in  city 
art  that  is  maintained,  and  the  salariea  of  the  officers 
d  by  the  city,  except  ouch  fines  as  are  collected  for  viola- 
fish  or  game  laws,  shall  be  paid  to  the  dty  treasurer  of 
vhidh  the  court  is  located.^ 

■  Cjn.  Pen.  Code,  ho,  1570.  Sm  provUions  of  eb&pter  1  of  tiU* 
of  Kerr'i  Cye.  Pen.  Cod*. 

ifuaal  or  Neglect  to  Fay  Over  Finei  or  Forfeitares  a 
Misdemeanor. 

erk,  justice  of  the  peace,  sheriff,  or  constable,  who  re- 
fine or  forfeiture,  refuses  or  neglects  to  pay  over  the 
Jing  to  law  and  within  thirty  days  after  the  receipt 
is  guilty  of  a  misdemeanor.* 
)  Een'B  Cyc  Pen.  Code,      (8.  D.)  Comp.  Laws  1910,  leea.  158, 

D.)  EeT,  Codes  1905,  159,  p.  557;  (Utah)  Comp.  Line 
r.)  B.  A  0.  Codes,  see.  1S07,  see.  5159;  (Colo.)  MiHi-  Ann. 
Oregon  Lawi,  tec.  2500;  Btats.  1905,  see.  2775;  Coantj  of  Loe 
I.     Codes,     lec.     8441;       Angeles  t.  City  of  Los  AogelM,  65 

Codes  1907,  sec.  9629;      CaL  476,  478,  4  Pae.  153. 

■egon — Payment  of  Fine  and  Costs. 
e  and  costs,  or  any  part  thereof,  be  paid  before  eom- 
ey  must  be  paid  to  the  justice,  and  thereafter  to  the 
lose  custody  the  defendant  may  be  at  the  time  of  such 
'hich  officer  must  immediately  pay  the  same  to  the 

'.  Laws,  sec  249  S. 


bdulteb's  justices'  codx. 


Bd,  tbe  fiODTt  may  hold  the  defendftnt  to  liail  to  ^pwr  for 
jment,* 


iee  (Cd.)  Kerr'i  Cye.  Pen.  Code, 
1«9;  (NeT.)  CottinK-i  Comp. 
!,  see.  45S3;  (Ariz.)  Rev.  Stata. 
,  sec.  121S;  (Idaho)  BeT.  Codes, 
8303;  (UoDt.)  Bev.  Codes  1907, 
H14;  (Utah)  Comp.  Laws  1907, 


see.  5154;   (Colo.)  Mills'  Aon.  Stats. 
1905,  Bee.  2784;  Ez  parte  Bern CTt,  62 
Cal.  524,  533;  Ez  parte  Bays,  63  Cal. 
491,  492. 
Oolondo.— Alt  Y.  Lalone,  20  N.  W. 


L88.    Judgment  mtut  be  Pronoiinced  at  the  Time  Appoisted. 
!  the  judgment  is  not  arrested,  or  a  oew  trial  granted,  judgment 
t  be  pronounced  at  the  time  appointed  and  entered  in  the  min- 
of  the  court. ^ 


Cal.)  Ken's  Cye.  Pen.  Code, 
14S3;  (Ney.)  CaUing'a  Comp. 
1,  see.  4582;  (Ariz.)  Eev.  Stata. 
.  see.  1200;  (N.  D.)  Bev.  Codes 
.  sec.  S46S;  (Dr.)  B.  ft  C.  Codes, 
227»;  Lord'i  Oregon  Laws,  sea. 
;  (Idaho)  Bev.  Codes,  see.  8307; 
It.)  Bev.  Codes  1907,  see.  9614; 
).)  Comp.  Laws  1910,  see.  141,  p. 
(Utah)  Comp.  Lawi  1907,  seo. 
;   (Neb.)  Cobber's  Ann.  Stats,, 


see.  2483;  (Colo.)  Mills'  Ann.  Stats. 
190S,  sec.  S787. 

Oolorado. — Liis  ▼.  Wilcoxen,  i 
Colo.  88;  Smith  y.  Anrieh,  6  Colo. 
291;  BehjmeT  v.  Noidloh,  12  Colo, 
383,  14  Colo,  191,  23  Pac.  346 ; 
Thatcher  v.  Mack,  7  Dl.  App.  835; 
Garfield  t.  Donglas,  22  HI.  100; 
People  v.  Hamilton,  17  lU,  App.  598. 

Nebraska. — SUte  v.  Ensi^  11 
Heb.  E31,  10  N.  W.  440. 


.89.  Oregon — Judgment  of  Oonviction,  How  Execnted. 
lie  judgment  must  be  executed  by  the  sheriff  of  the  county, 
y  a  constable  of  the  precinct  in  which  tbe  conviction  is  had. 
my  marshal  or  policeman  authorized  to  act  as  a  constable 
ein,  upon  receiving  a  certified  copy  of  the  entry  of  judgment; 
such  copy  shall  be  also  deemed  an  execution  against  the  prop- 
of  the  defendant  for  the  purpose  of  collecting  the  amount 
ay  fine  or  coste  mentioned  therein.^ 
jord's  O*.  lAws,  aee.  8497. 


.90.    Oregon— Judgment  of  Oonvictiozi,  Entry  of— Form. 
lien  a  judgment  of  conviction  is  given,  either  upon  a  plea  of 
ty  or  upon  a  trial,  the  justice  most  enter  the  same  in  the  docket 
tantially  as  follows : 
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Jnstice's  Court  for  the  Precinct  of ^ 

State  of  Oregon,  and  County  of , 

The  State  of  Oregon  t. . 

The  above-named  having  been  brouglit  before  me, 

,  a  justice  of  peace  for  the  precinct  in  the  county  and 

state  aforesaid  this day  of ,  in  a  criminal  action. 

for  the  crime  of  [briefly  designate  the  crime],  and  the  said 

having  thereupon  pleaded  "not  guilty"  [or  as  the  case  may  be],  and 
been  duly  tried  by  me  [or  by  a  jury,  as  the  case  may  be],  and  upon 
snch  trial  duly  convicted,  I  have  adjudged  that  he  be  imprisoned  in 

the  jail  of  this  county days,  and  that  he  pay  the  costs  of 

the  action,  taxed  at dollars  [or  that  he  pay  a  fine  of 

dollars  and  such  costs,  and  be  imprisoned  in  such  jail  until  such 

fine  and  costs  be  paid,  not  exceeding  days,  as  the  case 

may  be]. 


Justice  of  the  Peace  as  Aforesaid. 

If  the  defendant  has  pleaded  guilty,  instead  of  the  paragraph 

eommencing  "and  the  said  ,"  and  ending  "upon  such 

trial  duly  convicted,"  the  entry  must  state  substantially  as  fol- 
lows: "and  the  sfiid having  been  thereof  duly  convicted 

upon  a  plea  of  guilty."  * 

>  Lord's  Or.  Laws,  see.  24M. 

\  3191.    Oregon — Justices  to  Make  Monthly  Report  of  Fines  Ool- 
lected. 

It  shall  be  the  duty  of  the  justices  of  the  peace  in  each  county  to 
report  to  the  county  treasurer  once  in  each  month  the  amount  of  all 
Snes  collected  by  them,  from  whom  collected,  and  what  the  fine 
wsB  for,  and  at  the  same  time  pay  to  the  county  treasurer  in  money 
Ihe  full  amount  of  said  fines  collected.  If  said  justices  of  the  peace 
liave  collected  no  fines,  then  they  shall  report  that  fact  to  the  county 
treasurer.' 

>  Lord's  Or.  Laws,  s«o.  EQIO. 

\  3192.    Oregon— BepOTts  to  Auditor  by  Municipal  Judge  and 
Justice  of  the  Peace. 
The  judge  of  the  municipal  court  of  the  city  of  Portland,  in 
Hnltnomah  county,  and  each  justice  of  the  peace  of  said  county, 


§  3193, 3194 
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at  the  dose  of  business  of  eacli  month,  shall  make  a  certified  report 
to  the  coimty  auditor  of  all  fines  and  forfeited  bails  in  state  cases 
collected  by  him,  and  all  commitmeDts  to  the  county  jail  daring 
the  month,  showing  the  names  of  all  persons  committed,  and  the 
date  and  term  of  sentenced 
1  Lord's  Or.  Laws,  Bee.  3M0. 


§  3193.    Fine — How  Satisfied  by  Imprisonment. 
A  judgment  that  the  defendant  pay  a  fine  may  also  direct  that 

he  be  imprisoned  until  the  fine  be  satisfied,  in  the  proportion  of  one 

day's  imprisonment  for  every  dollar  of  the  fine.' 

Fil  Ki,  80  Cal.  201,  ZOS,  22  Pae.  14S; 
Ex  parte  MiUei,  82  Cal.  454,  455,  22 
Pac.  1113;  Ex  parte  Sing  Ah  Tang, 
84  Cal.  16S,  166,  167,  24  Pac.  ISl; 
Ex  parte  Casey,  S6  Cal.  36,  38,  El 
Pae.  599;  Ex  parte  Soto,  SS  Cal.  624, 
625,  626,  627,  629,  630,  26  Pae.  530; 
Ex  parte  Halated,  SB  Cal.  471,  473, 
26  Pac.  961;  Ex  parte  Noble,  K 
Cal.  362,  364,  365,  31  Pac.  2Zi;  In  r« 
MDlholland,  97  Cal.  527,  528,  S39,  31 
Pae.  568. 


1  See  (Cal.)  Kerr's  Cje.  Pen.  Code, 
sec.  1446;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  45S3;  (Ariz.)  Rer.  Stati. 
1801,  see.  1212;  (N.  D.)  EeT.  Cedei 
1905,  HBc.  8496;  (Or.)  B.  ft  C.  Codes, 
sec.  22S2;  Lord'!  Oregon  Laws, 
see.  2499;  (Idaho)  BeT.  Codes, 
sec.  8300;  (Mont.)  Bev.  Codes 
1907,  sec.  9611;  (S.  D.)  Comp.  Laws 
1910,  see.  139,  p.  555;  (Utab)  Comp. 
Laws  1907,  see.  5155;  (Wyo.)  Comp. 
Stata.  1910,  see.  6110;  (Neb.)  Cob- 
be/s  Adh.  St&ts,,  see.  24S2;  Ex 
parte  Baldwin,  60  Cal.  432,  434, 
435;  Ex  parte  Harriaon,  63  Cal.  299, 
300;  Ex  parte  Kelly,  &5  Cal.  154, 
156,  3  Pac.  6T3;  Ez  parte  Henshaw, 
73  Cal.  48«,  495,  15  Pac.  110;  In  re 


Montana.— Petelin  t.  Kennedy, 
29  Mont.  466,  75  Pae.  S3;  State  t. 
Court,  33  Mont.  ISO,  82  Pac  663. 

Sonth  Dakota.— In  n  Laekej,  t 
8.  D.  426,  62  N.  W.  134. 


§  3194.    Discharge  of  Defendant  on  AcqaittaL 

When  the  defendant  is  acquitted,  either  by  the  court  or  by  the 
jury,  he  must  be  immediately  discharged.^ 

stats.  1910,  see.  0112;   (Nob.)  Cob- 
bey's  Ann.  Stata.,  see.  2482. 


I  See  (Cal.)  Ken's  Cyc.  Pen.  Code, 
sac.  1447;  (Nev.)  Cutting's  Comp. 
Laws,  aec.  45S0;  (Ariz.)  Hev.  Stata. 
1901,  aec.  1210;  (N.  D.)  Rev.  Codes 
1905,  sec.  8493;  (Or.)  B.  &  C.  Codes, 
aec.  E274;  Lord's  Oregon  Lawa, 
see.  2491;  (Idaho)  Bev.  Codes,  see. 
8301;  (Mont.)  Bev.  Codes  1007,  sees. 
9612-9622;  (S.  D.)  Comp.  Laws 
1910,  sec.  142.  p.  555;  (Utah)  Comp. 
Laws  1907,  see.  5156;  (Wyo.)  Comp. 


Hebraslu. — Barton  t.  State,  34 
Neb.  127,  51  N.  W.  601;  State  « 
re).  McQraw  t.  Ensign,  11  Neb.  530, 
10  N.  W.  449;  Peterson  r.  Raii- 
dorph,  49  Neb.  529,  68  N.  W.  943; 
O'Cbandler  v.  Hansen,  48  Neb.  435, 
67  N.  W.  604;  Bkkley  t.  State,  63 
Neb.  841,  91  N.  W.  867. 
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I  31911.    DiamiBSal  a  Bar  in  Misdemeanor,  liiit  not  in  Felony. 

An  order  for  the  dismissal  of  the  action  is  a  bar  to  any  other 
prosecution  for  the  same  offense,  if  it  is  a  misdemeanor,  unless 
Bach  order  is  explicitly  made  for  the  purpose  of  amending  the 
complaint  in  such  action,  in  which  instance  such  order  for  dis- 
missal of  the  action  shall  not  act  as  a  bar  to  a  prosecution  upon 
sQch  amended  complaint;  but  an  order  for  the  dismissal  of  the 
action  is  not  a  bar  if  the  offense  is  a  felony.^ 

>  Em'i  Cre.  Pen.  Code,  sec.  1387;  Stats.  &  AmdtB.  1905,  p.  724. 

5  3196.    Prosecutor— When  Ordered  to  Pay  Coats. 

If  the  court  certify  in  the  minutes  that  the  prosecution  was 
malicious  or  without  probable  cause,  it  may  order  the  prosecutor  to 
pay  the  costs  of  the  action,  or  to  give  satisfactory  security  by  a  writ- 
ten undertakitig,  with  one  or  more  sureties,  to  pay  the  same  within 
thirty  days  after  the  trial.' 

1  See  Een't  C^e.  Fen.  Code,  sec.  1447. 

g  3197.    Ore^n — Jndgment  Against  Prosecutor  for  Costs. 

Upon  making  the  entry  prescribed  in  the  last  section,  the  jus- 
tice must  give  judgment  against  the  private  prosecutor  for  the 
costs  and  disbursements  of  the  action,  «nd  require  him  to  pay 
the  same  or  give  satisfactory  security  therefor,  by  a  written 
ondertaldng  with  one  or  more  sureties,  to  pay  the  same  to  the 
justice  within  thirty  days  from  the  date  of  such  judgment.* 

>  Loid'e  Or.  Lawe,  lec.  2492. 

I  3198.   Judgment  Against  Proseontor  for  Costs. 

If  the  prosecutor  does  not  pay  the  costs,  or  give  security  there- 
for, the  court  may  enter  judgment  against  bim  for  the  amount 
thereof,  which  may  be  enforced  in  all  respects  in  the  same  manner 
as  a  judgment  rendered  in  a  civil  action.* 

t  See  (Cal.)  Kerr's  Cje.  Pen,  Code,  6158;  (Wyo.)  Comp.  Stats.  IBIO,  aec, 
we.  1448;  (Nev.)  Cutting's  Comp.  6113;  (Neb.)  Cobbey'i  Ann.  Stats., 
^n,  sec.  4581;  (Arit.)  Rev.  Stats.  sec.  24S2;  (Kan.)  Dassler's  Oen. 
1901,  sec.  1204;  (Or.)  B.  t  C,  Codes,  Stats.  1909,  see.  6830;  (Colo.)  Mills' 
««.  22T5;  Lord's  OTegoii  Laws,  see.  Acd.  Stats.  1905,  see.  2777. 
M2;  (Idaho)  Bev.  Codes,  sec.  S303;  Colorado. -Heid ere r   v.   People,   S 

MoaL)   Eev.  Code.  1907,  see.  9613;       ^olo.   672,   Brown   t.   Willougbby,  B 
(8.  D.)  Comp.  Laws  1910,  see.  140,  p.      Colo  9 
SS5;  (UUh)  Comp.  Laws  1907,  sec. 
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)ngon — Judgment  Against  Prosecator,  How  Enforced, 
gment  ma?  be  eoforced  against  the  prosecntor,  if  he  do 
he  same  or  give  the  required  security  therefor,  in  all 
s  a  judgment  for  a  fine  in  a  criminal  action;  bat  if  be 
required  security  therefor,  said  judgment  may  be  en- 
the  expiration  of  the  thirty  days,  against  the  prosecutor 
ireties  in  the  undertaking,  in  all  respects  as  a  judgmeat 
■  in  a  civil  action.^ 
:>r.  Iawb,  aee.  2493. 

Oolorado — Justice  to  Issae  Execution— LeT7—-SaIo. 

le  rendition  of  such  judgment  for  fine  and  coats  as  ia  pro- 
in  the  statutes  governing  offenses  against  habitations  and 

the  justice  of  the  peace  shall  issue  execution  for  the 
eh  may  be  levied  upon  auy  personal  property  not  exempt 
the  person  so  convicted,  which  said  property  shall  be  sold 
ver  it  will  bring  in  cash,  after  giving  notice  of  the  time 
of  such  sale,  as  in  civil  oases.^ 

Rev.  StatB.,  lee.  1698. 

Colorado — Betum  No  Proper^,  Jnstlco  to  bnw  Otfiu 

for  Body— Labor. 
ifBcer  shall  return  on  such  execution  that  the  person  so 
has  no  goods  and  chattels  whereof  to  make  the  said  fine 
the  justice  shall  issue  a  capias  against  the  body  of  the 
convicted,  and  the  ofiicer  shall  arrest  such  person,  and  he 
unished  by  imprisonment  and  bard  labor  for  for^-eight 
each  and  every  five  dollars  of  said  fine  and  costs,  and  the 
all  indorse  the  term  of  said  last-mentioned  imprisonment 
)ias.' 

Rev.  stats.,  gee.  1690. 

Colorado — ^Accused  Confeudng— Justice  to  Fix  Tine. 

person  accused  of  any  of  the  offenses  declared  misde- 
)y  this  act  shall  confess  himself  guilty,  the  justice  shall 

fine  or  fix  the  term  of  bis  imprisonment  and  hard  labor, 
Lud  proceed  to  have  the  fine  collected,  and  the  judgment 
tice  carried  into  effect  as  hereinafter  provided.^ 

Sav.  stats.,  sec.  1700, 
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§  3203.    Oolwado— How  Appeak  are  Taken— To  District  Court. 

Appeal  may  be  taken  to  the  district  court  by  the  accused  when 
convicted  onder  this  act,  in  the  same  manner  and  on  the  same 
tenns  aa  is  now  provided  by  law  for  appeals  in  cases  of  assault, 
Bssanlt  and  battery,  and  affrays.^ 

1  <Colo.)  B«T.  SUta,,  MC  170L 
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<H.  m;  (UoDt.)  Bay.  Code!  1907,  SuUB^Sd   Ku.   138;    S9   Kan. 

m  K!l;  (Utah)  Comp.  L>«a  1907,  699;  52  Ku.  23,  84;  84  Kan.  E92;  40 

•K.  SIS!;  (Kan.)  Dualer'a  Om.  Ku.  SSS;  74  Eu.  632;  78  Eui.  100. 
SUIi.  1909,  sec  6849. 

SSZOfl.  Motion  in  Arreit  of  Judgment— TTpon  What  Founded. 

The  notion  in  arrest  of  jadgment  ma;  be  loanded  on  any  aub- 
itutial  defect  in  the  complaint,  and  the  effect  of  an  arrest  of  judg- 
ment is  to  place  the  defendant  in  the  same  situation  in  which  he 
wu  before  the  trial  was  had.' 

'  Bh  (Cd.)  KeTT**  Cje.  Pen.  Code,  Me.  8306;  (Utah)  Comp.  Laws  1907, 
Kt  1152;  (Nev.)  Cntting's  Comp.  im.  51S3;  (Neb.)  CobbeT'e  Ann. 
Ian,H«.lSS6;  (Aril.)  B«t.  Btata.  8Uti.,  lec.  2660;  (Ean.)  Dawler'a 
UOl,  He.  1208;  (IdaJio)  Bav.  Oodei,      Qen.  SUti.  1909,  tM.  6SSL 
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RETICLE  EK. 

APPEAL. 
Wlio  Diaj  appeal. 

Appeal — How  taken,  beard  and  determinetl. 
Waahin^n — App«al  in  criminal  caaeo — Notice. 
WaebingtoD— Fees  not  leqoired  in  adranc*— railnre  to  piosMot^ 

affeet  of. 
Bj  whom  appeals  taken  on  qaeationa  of  law. 
How  parties  designated  on  appeal. 

In  what  «aies  an  appeal  maj  ba  taken  bj  the  dttfandant. 
In  what  casee  by  the  people. 

Appeals  by  defendant — How  and  when  to  be  takan. 
Appeal  by  people — How  and  when  to  be  takea. 
Oregon — Criminal  qtpeal  taken  by  defendanL 
Oregon — Justice  mnst  traDsmit  transcript. 
Colorado — Appeals  from  justices'  and  police  eonrta. 
Colorado — Bacognieanees  befoi*  jnstleaa,  etc.,   retomaUe  to  tUi 

Oregon — Appeal  in  criminal  action — ExeeptioB. 

Entry  ef  appeal — Superior  court. 

Statement  ef  the  case. 

Oregon — Criminal  appeal — How  taken. 

Appeal— -Judgment  without  order  submitting — Told. 

New  trial  in  superior  court. 

Bemittitor  of  judgment  on  dismissal  or  aArmanee  to  mpr^a^  tanA 

Effect  of  an  appeal  by  the  people. 

Effect  of  appeal  to  supreme  eoort. 

Sheriff  mnst  keep  defendant  in  enatody — SnpertoT  eonrt. 

Effect  of  an  appeal  by  defendant — Superior  court, 

,   Who  may  Appeal 

jr  party  may  appeal  to  the  superior  court  of  the  county  from 
nent  of  a  justice's  or  police  court,'  in  like  cases  and  for  lili* 
8  appeals  may  be  taken  to  the  supreme  court.' 
(Cat)  Kerr's  Cyc.  Pen.  Code,  6118;  (Neb.)  Cobbey'a  Ann.  Btata., 
6;  (Nev.)  Cutting's  Comp.  »e.  2184;  (Kan.)  Dassler'a  Gca. 
«.  4434;  (AriE.)  Bev.  Stata.  gtats,  1909,  see.  685B;  (Colo.)  MUW 
1.  1046;  (N.  D.)  Eev.  Codes  ^^^^  Q^^^^.^  J905  ^  g^^  p  j, 
.  8495;  (Or.)  B.  t  C.  Codes,  ^_  Treadwell,  66  Cal.  400,  401,  5  Pac. 
I;  Lords  Oregon  Laws,  seo.       _„„    „  '  ,.,„.„, 

J.I,  ■,  T>.      f^  3  ooon         888:  Powelson  t.  Iiockwood,  82  Osl. 

dabo)  Bev.  Codes,  sec.  8320;  '  ' 

Bev.  Codes  1907,  sec.  9616;  «"'  "15,  23  Pac.  143;  Taylor  t. 
5omp.  Laws  1918,  sec.  H8,  p.  Beynolds,  92  CaL  673,  674,  H  Paa. 
tah)  Comp.  Laws  1907,  bcc.     esa. 


I3I1 


CaiMINAL  ACnOMB. 


;6  Eao.  307;  35  Eut.  DS; 
16  Kan.  T50. 

HebnikiL— Pill  T.  State,  43  Neb. 
E5,  61  N.  W.  9fl;  Kazda  v.  SUte,  52 
N'eb.  189,  72  N.  W.  8S3;  Pill  t.  State, 
43  Neb.  23,  ei  N.  W.  96;  Irwin  t. 
Slite,  10  Nab.  329,  6  N.  W.  370; 
Shnp«  V.  State,  *0  Neb.  527,  59  N.  W. 
100;  In  re  Newton,  39  Neb.  757,  58 
N.  W.  430;  Stata  v.  EnBign,  II  Neb. 


681,  10  N.  W,  i 
Eauaan,  48  N«l>. 
Zobd  T.  State,  7! 
W.  947;  KulDng  V, 
114  N.  W.  583;  Tl 
Neb.  634,  118  N. 
State,  82  Neb.  63 
*  See,  also,  Eei 
wc.  1243. 


§  2W8.   Appeal — How  Ttiken,  Heard  and  Detent 

The  appeal  may  be  taken,  heard  and  determine' 
title  9,  part  2  of  Kerr's  Penal  Code,  except  that  a 
be  taken  within  fifteen  days  after  the  judgmen' 
Kithin  ten  days  after  the  order  is  made  from  whi 
taken.' 


1  8m  (Ctl.)  Een'i  Cjc.  Pen.  Code, 
ee.  H67;  (Nev.)  Cntting'B  Comp. 
-Mm,  »c.  4439;  (Ariz.)  Sev.  Stat*. 
:K1,  mg.  1(»0;  (N.  D.)  Bev.  Codes 
305,  tee.  S5I2;  (Or.)  B.  t  C.  Code*, 
«c.  2Z9£;  (Idaho)  Bev.  Codes,  sees. 
1321-8327;  (Mont.)  Kst.  Codes  1B07, 
M,  9817;  (S.  D.)  Comp,  Laws  1910, 
K5.  148,  149,  p.  556;  (Utah)  Comp. 
•)W9  1907,  see.  5161;  (W70.)  Comp. 
Itali.  1910,  leca.  6119,  6120;  (Neb.) 


Cobbef'a  Ann.  I 
(Ean.)  Daaslefs 
i«c.  6856;   (Colo.) 

1905,  see.  2771;  1 
Court,  72  Cal.  14, 

Idaho— State  v. 
43S,  90  Pae.  I. 

Emum. — 40  Eai 
30  Kan.  545;  28 
San.  446. 


i  3209.  Washm^on—Appeal  in  Oriminal  Oases- 
Every  person  convicted  before  a  justice  of  tl 
iffenae  may  appeal  from  the  judgment,  within 
iter,  to  the  superior  court.  The  appeal  must  be 
:iving  notice  thereof  at  the  time  the  judgment  is 
erving  a  written  notice  thereof  upon  the  justice  a 
te  judgment,  and  within  the  time  allowed  for  tal 
Fhen  the  notice  is  given  orally,  the  justice  must  e: 
is  doeket.  The  appellant  must  be  committed  t( 
ouQty  until  he  shall  recognize  or  give  a  bond  to  t 
easonable  sum  with  such  sureties  as  said  justi 
nth  condition  to  appear  at  the  court  appeale( 
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$  3214.   la  Wliat  Oasei  by  the  Pw^le. 

An  appeal  may  be  taken  by  the  people: 

1.  From  an  order  setting  aside  the  indictment  or  information ; 

2.  Prom  a  judgment  for  the  defendant  on  a  demurrer  to  the  in- 
dictment, accusation  or  information ; 

3.  From  an  order  granting  a  new  trial; 

4.  From  an  order  arresting  judgment; 

5.  From  an  order  made  after  judgment,  affecting  the  substantiEil 
rights  of  the  people.' 

1  Sc*  Kerr"!  Cyc.  Pen.  Code,  i«.  1238. 

§  3216.  Ai^ealB  by  Defendant — How  and  When  to  be  Taken. 

An  appeal  from  a  judgment  may  be  taken  by  the  defendant  by 
annoimcing  personally  or  through  his  attorney  in  open  court  at 
the  time  the  judgment  is  rendered  that  he  appeals  from  the  same ; 
and  from  any  order  made  after  judgment,  by  announcing  in  open 
ixari  at  the  time  the  same  is  made  that  he  appeals  from  the  same.' 

1  Eerr't  CjD.  Fen.  Code,  sec.  123B;   StatE.  t  AmdU.  190B,  p.  lOSS. 

S  3216.    Appeal  by  People — How  and  When  to  be  Taken. 

An  appeal  may  be  taken  by  the  people  by  announcing  in  open 
coart  at  the  time  the  order  is  made  that  the  people  appeal  from 
the  same.' 

I  ECTT*!  Cto.  Pen.  Code,  aec.  1240;  Steta.  A  Amdtf.  1909,  p.  1086. 

S  3217.    Oregon — Criminal  Appeal  Taken  by  Defendant. 

An  appeal  can  only  be  taken  by  the  defendant,  and  by  such  de- 
fendant only  when  the  judgment  is  that  he  pay  a  fine  of  not  less 
than  twenty  dollars,  or  be  imprisoned  not  less  than  ten  days,  ex- 
clusive of  costs  in  either  case.' 

'  Lord's  Or.  Laws,  see.  E5-10, 

§  3218.    Oregon — Jnstice  most  Transmit  Transcript. 

If  the  defenduit  is  in  custody  at  the  time  the  appeal  is  allowed, 
the  justice  most  make  the  proper  transcript,  and  deliver  it  to  the 
derk  of  the  circuit  court  by  the  first  day  of  the  next  term  thereof, 
or  transmit  the  same  to  such  clerk  by  mail  or  other  safe  conveyance 
by  the  firgt  day  of  such  term.' 

'  Lord's  Or.  LawB,  lee.  S51I. 
t3 
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§  3210.    Oolorado — Appeals  from  Justices'  and  Police  Courts. 

After  the'  or^anizatioD  of  a  criminal  court  in  any  county,  the 
county  court  of  such  county  shall  not  entertain  appellate  jurisdic- 
tion of  any  offense  tried  and  determined  before  a  justice  of  the  peace 
or  a  police  magistrate  of  any  city  or  town  in  such  county,  either 
under  the  statutes  of  this  state  or  the  ordinances  of  such  city  or 
town,  bat  appeal  shall  be  taken  and  allowed  in  such  cause  to  the 
criminal  court  of  such  county  in  the  same  manner  and  on  the  same 
conditions  as  is  now  provided  by  law  for  the  removal  of  such  causes 
by  appeal  to  the  county  court  of  such  county ;  Provided,  that  the 
county  court  shall  entertain  and  dispose  of  all  appeals  that  may  be 
pending  or  shall  have  been  perfected  to  such  court  before  the 
establishment  of  said  criminal  court;  and  said  criminal  court  shall 
be  considered  organized  for  this  purpose  when  the  judge  thereof 
shall  have  taken  and  filed  his  oath  of  office,  or  his  certificate  of 
appointment  and  oath  of  office,  as  prescribed  by  this  act.^ 

1  (Colo.)  Bev.  Stats.,  sec.  19S0. 

§  3220.  Oolorado — Recosfnizauce  Before  Justices,  etc.,  fietnni- 
able  to  This  Gourt. 

After  the  establishment  of  a  criminal  court  in  any  comity,  all 
recognizances  in  criminal  cases,  except  capital  cases,  taken  before 
any  judge  or  justice  of  the  peace  in  such  county,  or  concerning  any 
offense  alleged  to  have  been  committed  in  such  county,  shall  be 
made  returnable  to  said  criminal  court,  and  it  shall  be  the  duty  of 
the  officer  taking  the  same  to  certify  and  return  all  papers  in  such 
cases  of  said  criminal  court.* 

1  (Colo.)  Bev.  stats.,  sec.  1581. 

§  3221.    Ore^n — Appeal  in  Oriminol  Action— Ezoeptton. 

An  appeal  may  be  taken  from  a  judgment  of  conviction  given 
in  a  justice's  court,  in  a  criminal  action,  to  the  circuit  court  of  the 
county  in  which  such  judgment  is  given,  except  where  the  same 
is  given  on  a  plea  of  guilty,  and  not  otherwise.^ 

I  Lord's  Or.  Laws,  sec  2508. 

§  3222.    Entrjr  of  Appeal— Superior  Conrt 

Any  announcement  of  appeal  made  in  open  court  by  either  the 
defendant  or  the  people,  must  be  by  the  clerk  immediately  entered 


1  the  miantes  of  the  court.  1 
Dter  the  same  in  the  minutes  si 
lie  appeal^ 

» Ketft  Cye.  Pen,  Code,  *«.  1241; 
Ut).  t  AmdtB.  1909,  p.  10S6.  8ee- 
lou  3222,  3227,  3229,  3230,  ud  3231, 

3223.  Statement  of  the  Oase, 
An  appeal  to  the  superior  com 
r  police  court  is  heard  upon  a  s 
astice  or  police  judge,  embodyii 
icepted  to,  which  statement  mu 
Oiirt  within  ten  days  after  filing 
1  Sw  (Cal.)  Ken's  C^s.  Pen.  Code, 
!(.  UeS;  (Ariz.)  Bev.  Stats.  1901, 
K.  lOSIj  {N.  D.)  Eev.  Codes  1905, 
sc  8512;  (W70.)  Comp.  SUts.  1910, 

i  3224.  Oregon— Oriminal  Apj 
The  appeal  is  taken  in  the  si 
ime  aa  in  the  ease  of  an  appeal 
xcept  that  the  notice  thereof  : 
tlomey  for  the  county  or  up< 
ction.' 
1  Lord'f  Or.  Laws,  see.  OSOO, 

\  3226.  Appeal—Judgment  Wi 
Where  an  appeal  from  a  jud 
nperior  court  had  been  taken, 
onrt  many  months,  the  fact  tl 
fithout  having  first  made  an  or 
lot  render  the  judgment  void.^ 
'  Witoon  T,  Snpeiioi  Court  of  City 
1, 65  Pae.  1027,  deDjiiig  Tehearing,  65 

I  3226.  New  Trial  in  Superior 
If  a  new  trial  is  granted  upon 

■erior  conrt.^ 
1  See  (Cal.)  Kerr's  Cye.  Pen.  Code, 

tc.  U69;   (Aril.)  Bov.  Stats.  1901, 


1317  <miuiNAL  AcnoHS.  %  3231 

ont  eiecnting  the  jn(3gni«nt,  and  detain  him  to  abide  the  judgment 

on  8pp«8l^ 
1  SeeEerr'B  Cjc  Pen.  Code,  lee.  1244. 

§  3231.    Effect  of  an  Appeal  by  Defendant — Superior  Court. 

If,  before  the  granting  of  the  certificate,  the  execution  of  the  judg- 
ment has  commenced,  the  further  execution  thereof  ia  suspended, 
and  npon  Bervice  of  a  copy  of  such  certificate  the  defendont  must 
be  restored,  by  the  officer  in  whose  custody  be  is,  to  his  original 
rastody.* 

^  B«e  Sm't  Cje.  Fen.  Code,  mc.  1S4S, 
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ill  be  the  duty  of  the  judge  or  justice  of  the  pe&oe  before  whom 
I  charge  shall  be  made. to  issue  his  warrant  for  the  appreheosioD 
the  offender,  directed  to  all  sheriffs,  coroners  and  constabtn 
:hin  the  state ;  and  it  shall  be  the  duty  of  any  sheriff,  coroner  or 
istable  into  whose  hand  any  such  warrant  shall  come,  to  execute 
:  same  within  their  respective  counties,  and  if  the  offender  shall 

found  therein,  to  arrest  and  convey  such  offender  before  the 
ige  or  justice  of  the  peace  who  issued  the  warrant,  or  before  some 
ler  justice  of  tie  peace  of  the  same  county.  When  any  such 
;riff,  coroner  or  constable,  or  other  person  called  to  the  assistance 
such  sheriff,  coroner  or  constable,  shall  be  in  pursuit  of  any 
ender,  having  a  warrant  for  the  apprehension  of  such  offender, 
i  the  offender  shall  cross  the  line  into  the  adjoining  county,  s^uch 
Tiff,  coroner  or  constable  or  other  person  may  pursue  such 
ender  into  the  adjoining  county  and  make  the  arrest,  as  if  such 
ender  had  been  found  in  the  county  of  the  oflBcer  in  pursuit.^ 

(Colo.)  Bev.  St&ts.,  sec.  1»3S. 

)240.  Colorado — Judge  or  JuBtice  may  Appoint  Pnwiii  to  Exe- 
cute Warrant. 
&ny  judge  or  justice  of  the  peace  issuing  any  such  warrant  may 
ibe  an  order  thereon,  authorizing  a  person  to  be  named  in 
ih  warrant  to  execute  the  same,  and  the  person  named  in  such 
ler  may  execute  such  warrant  anywhere  in  the  state,  by  appre- 
iding  and  conveying  such  offender  before  the  judge  or  justice 
iiing  such  warrant,  or  before  some  other  justice  of  the  same 
laty,  and  all  sheriffs,  coroners  and  constables  and  others,  when 
[uired,  in  their  respective  counties,  shall  aid  and  assist  in  the 
wution  of  such  warrant.' 
(Colo.)  Bev.  StatB.,  Bee.  1939. 

3241.    Warrant— Form. 

A.  warrant  of  arrest  is  an  order  in  writing,  in  the  name  of  the 
)p1e,  signed  by  a  magistrate,  commanding  the  arrest  of  the  de- 
idant,  and  may  be  substantially  in  the  following  form: 

unty  of  — . . 

e  People  of  the  State  of  California  to  Any  Sheriff,  Constable. 
Marshal,  or  Policeman  of  Said  State,  or  of  the  County  of 

[□formation  on  oath  having  been  this  day  laid  before  me,  by 

B,  that  the  crime  of [designating  it]  faaa  been  committed, 
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and  aceniODg  C  D  thereof,  yon  are  therefore  cominaiid«d  forthwit 
to  amat  ibe  above-Damed  C  D  and  bring  liim  before  me  at  [nan 
iag  the  place] ,  or  in  case  of  my  absence  or  inability  to  act,  before  th 
Dearest  or  most  accessible  magistrate  in  this  connty. 
Dated  at ,  thia day  of ,  eighteen  [nineteen 


1  8u  (Ckl.)  Kerr's  C^e.  Pen.  Oods,  p.  678a;   (Utah)  Comp.  Laws  190' 

we.   814;     (Nev.)     Cattio^B    Comp.  aec  1616;  (Wjo.)  Gamp.  Stats.  1911 

Uwi,  lec  4076;   (Ariz.)  B«v.  Stata.  Me.  6048;   (Okl.)   Comp.  Laws  1901 

1901,  see.  720;   (N.  D.)  Comp.  Laws  see.     eS7S;     (Neb.)     Cabbaj's    Am 

1910,  ue.  9700;  (Or.)  B.  ft  C.  Codes,  Stats,,    see.    S447;    (N.    M.)    Com] 

we.  1S8S;  Lord's  Oregon  Laws,  see.  Lawi    1897,    sec.    3378;    People    ^ 

1738;  (Idaho)  Eev.  Codes,  sec.  7509;  Brown,  69  Cal.  345,  355;  CarlisU  i 

(HoDt.)  BeT.  Codes  1907,  sec.  9037;  Tulare  Co.,  49  Pac.  3,  4. 
(S.  D.)  Camp.  Laws  ISIO,  sec.  93, 

I  3243.    Oregon— Writ  of  Arrest— F(»nn. 

Jofltice's  Court  for  the  Precinct  of h 

State  of  Oregon, 


Ooanty  of  - 
4 B- 


,} 


Civil  Action  to  Recover  Money  (or  as  the  case  may  be). 
To  the  Sheriff  of  Said  County,  or  Any  Const^le  of  Such  Pn 
cinct, — Greeting : 

In  the  name  of  the  state  of  Oregon,  yon  are  hereby  commande 
to  take  the  body  of  the  above-named  defendant,  if  he  be  fonn 
ffithin  the  precinct  aforesaid,  and  bring  him  forthwith  before  th 
mderBigned,  a  justice  of  the  peace  for  such  precinct,  at  the  offie 
if  such  justice  in  such  precinct,  to  answer  the  above-named  piaii 
tiS  in  a  civil  action ;  and  yon  are  f urtiier  commanded  to  give  du 
notice  thereof  to  such  plaintiff,  his  agent  or  attorney;  and  of  thi 
nit  make  legal  service  and  due  return  to  me. 

Given  under  my  hand,  etc. 

§  3243.    Contents  of  Warrant. 

The  warrant  must  specify  the  name  of  the  defendant,  or,  if  it : 
mknown  to  the  magistrate,  the  defendant  may  be  designated  therei 
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;  3247.  Warrant  by  Jadge—How  Directed 

If  a  warrant  is  issued  by  a  justice  of  the  supreme  court,  or  judge 
)f  a  superior  court,  it  may  be  directed  generally  to  auy  sheriff,  mar- 
ihal,  or  policeman  in  the  state,  and  may  be  executed  by  any  of  those 
ifficere  to  whom  it  may  be  delivered.* 

1  3«  (Chi.)  Kerr's  Cjc.  Pen.  Code,  679;   (Utah)   Comp.  Lawa   1907,  sec. 

<fc    818;    (Nev.)     Catting-B    Comp.  4620;     (Wyo.)     Comp.    Stats.    1910, 

dirg,  lec.  40SO;   (Ariz.)  Bev.  SUtB.  see.  6049;   (Okl.)   Comp.  Laws  1909, 

9C1,  see.  724;    (N.  B.)   Rev.  Codes  see.    657S;     (Neb.)     Cobbej-'s    AnD. 

m,  lee.  9704;  (Or.)  B.  ft  C.  Codea,  Stats.,  sec.  2447.    See,  also.  Ex  parto 

et.  1590;  Lord's  Oregon  Laws,  aec.  Hung  Sio,   54  Cal.   102,   103;    Allen 

742;  (Idaho)  B«T.  Codes,  see.  7523;  t.  Napa  Co.,  82  Cal.  1ST,  IBO,  23  Pac. 

Moat.)  Bev.  Codes  1907,  see.  9040;  43. 
8.  D.)  Comp.  Laws  1910,  see.  98,  p. 

I  3248.  Execution  Within  and  Without  Gonn^. 
If  a  warrant  is  issued  by  any  other  magistrate  than  a  justice  of 
he  snpreme  court  or  judge  of  superior  court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman  in  the 
ounty  in  which  it  is  issued,  and  may  be  executed  in  that  county, 
<r,  i£  the  defendant  is  in  another  county,  it  may  be  executed 
herein  upon  the  warrant,  signed  by  him,  with  his  name  of  ofBce, 
ind  dated  at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
owing  effect:  "This  warrant  may  be  executed  in  the  county 
if "  [naming  the  county].^ 

1  See  (CbL)  Kerr's  C7C.  Pen.  Godo,  679;    (Utah)    Comp.  Laws  1907,  see. 

M.   819;     (NcT.)     Cotting'B    Comp.  4630;   (Wyo.)  Comp.  Stats.  1910,  see. 

•siri,  see.  4081;   (Ariz.)  Bev.  Stats.  6050;    (Okl.)   Comp.  Laws  1909,  see. 

901,  see.  725;  (N.  D.)  Bev.  Codes  6584;    (Neb.)    Cobbey's  Ann.  Stats., 

305,  see.  9706;  (Or.)  B.  &  C.  Codes,  sees.  2440^2462.     Bee,  also.  Ex  parte 

ec.  1594;  Lord's  Oregon  Laws,  see.  Hang  Sin,  54  Cal.  102,  103;  Allen  v. 

T16;  (Idaho)  Ber.  Codes,  see.  7524;  Napa  Co.,  S2  CaL  187,  190,  23  Pac. 

Mont.)  Bev.  Codea  1907,  sec.  9041;  43. 
8.  D.)  Comp.  LawB  IMO,  sec.  97,  p. 

t  3249.  Certificate  of  Oonnty  Clerk  Accompanying  Warrant. 
The  indorsement'  cannot  he  made  unless  the  warrant  of  arrest 
«  accompanied  with  a  certificate  of  the  clerk  of  the  county  where 
uch  warrant  was  issued,  under  the  seal  of  the  superior  court 
hereof,  as  to  the  official  character  of  the  magistrate,  or,  ■  unless 
ipon  oath  of  a  credible  witness,  in  writing  indorsed  on  or  annexed 
othe  warrant,  proving  the  handwriting  of  the  magistrate  by  whom 
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sued.  Upon  such  proof,  the  magistrate  indorsing  the  wsr- 
zempted  from  liability  to  a  civil  or  cnminal  action,  though 
rard  appear  that  the  warrant  waa  illegally  or  improperly 


ree«diii£  sMtlon. 

:&].)  Kerr's  Cyo,  Pen.  Code, 
(Ney.)    Catting'H    Comp. 

.  4081;  (Ariz.)  Bev.  St&tB. 
726;  (N.  D.)  ReV.  Codes 
9707;  (Or.)  B.  ft  C.  Codei, 

H,     1592;     Lord'e     Oregon 


Laws,  seca.  1743,  1744;  (Mont.)  Eev. 
Codes  1907,  sec.  0042;  (S.  D.)  Camp. 
Law*  1910,  sec.  90,  p.  679;  (Utah) 
Comp.  Laws  1007,  sec.  4621;  (Wyo.) 
Comp.  BtatB.  1910,  sac.  6054;  (Neb.) 
Cobbej's  Ann.  Stata.,  se«.  2450;  (N. 
U.)   Comp.  LawB  1807,  aee.  33S2. 


Dnty  of  Officer  on  Haldng  Arrart  for  Felony. 

offeose  charged  is  a  felony,  the  officer  making  the  arresl 
:e  the  defendant  before  the  magistrate  who  issued  the  war- 
some  other  magistrate  of  the  same  county.* 


Cal.)  Kerr's  Cyc.  Pen.  Code, 
(NeT.)  Cutting's  Comp. 
:.  4082;  (Ariz.)  Bev.  SUta. 
726;  (Or.)  B.  ft  C.  Codes, 
14,     1505;     Lord's    Oregon 


1746,  J 


;  (Moi 


17,  sec.  9043;  (a  D.)  Comp. 
0,  sec.  100,  p.  679;  (Utah) 
ws  1907,  sec.  4822;  (Wyo.) 
Its.  1010,  sec.  6055;   (Okl.) 


Comp.  Laws  1009,  see.  6584;  (Neb.) 
Cobbej's  Add.  Stats.,  hc.  E453; 
(Colo.)  Uills'  Ann.  Stats.  1005,  sec. 
2778;  (N.  U.)  Comp.  Laws  1807, 
sec.  3382.  See,  also.  Ex  parts  Hang 
Sin,  54  Cal.  102,  103;  Ex  parte 
Moan,  65  CaL  216,  217,  3  Fa«.  644; 
People  T.  Tierra,  67  Cal.  231,  232,  7 
Pac.  640. 


Dn^  of  Officer  on  Making  Arrest  for  Hiademeanor. 

offense  charged  is  a  misdemeanor,  and  the  defendant  is 
in  another  county,  the  officer  must,  upon  being  required  by 
ndant,  take  him  before  a  magistrate  in  that  county,  who 
mit  the  defendant  to  bail,  and  take  bail  from  him  accord- 


Cai.)  Kerr's  Cjo.  Pen.  Code, 
,  (Ner.)  Cutting's  Comp. 
:.  4083;  (Ariz.)  Bev.  Stats. 
726;  (N.  D.)  Ber.  Codee 
9708;  (Or.)  B.  ft  G.  Codes, 
,  1596;  Lord's  Oregon  Laws, 
,  1748;  (Mont.)  Bev.  Codes 
0044;  (8.  D.)  Comp.  Laws 


1910,  see.  101,  p.  679;  (Utah)  Comp. 
Laws  1907,  sec.  4623;  (OkL)  Comp. 
Laws  1909,  sec.  6584;  (Colo.)  Mills' 
Ann.  SUts.  1005,  see.  2778;  (N.  H.) 
Comp.  Laws  1897,  see.  33S3.  See, 
also,  Ex  parte  Hung  Sn,  54  Cal. 
102,  103;  People  v.  Vierra,  67  CaL 
231,  232,  7  Pac.  610. 


ORIUINAL  ACTIONS. 


ABTICLE  Xn. 

PBOCEEDINQS  ON  BAIU 
I  335E.    Defeoduit  when  admitted  to  bail. 
)  3253.    OregoB — Defendant  may  give  baiL 
i  3254.     Proceedings  on  taking  bail. 
i  3255.    'Proeeedinga  where  bail  ia  not  given. 
!  3256.    Defendant   to   be   taken   before   magiatrattt  witkont   bafl — "Bigbt   of 

attorney  to  visit  the  defendant, 
i  3257.    Penalty  for  refusal  to  allow  attorney  to  Tiait  prisoner. 
i  3258.    ProeeedingB  wbere  defendant  is  taken  before  another  nuigiatrate. 
t  3S59.    ProeeedingB  jrhen  DfTenHe  is  triable  in  another  county, 
t  3260.     Procednre  on  eiecntion  of  iranant  in  preeeding  ease, 
(  3261.    Admission  to  bail. 

§  32d2.    Defendant  When  Admitted  to  Baa 

The  defendant,  at  any  time  aiter  his  arrest,  and  before  convic- 
tion, may  be  admitted  to  bail.  The  provisions  of  the  code  relative 
to  bail*  are  applicable  to  bail  in  justices'  or  police  coarts.' 

1  See  Eerr's  Cye.  Pen.  Code,  see*.  1268-1317. 

I  See  Kerr's  Cje.  Pen.  Code,  see.  145S; 

g  3253.    Oregon— Defendant  may  Qive  BaiL 

At  any  time  before  the  commencement  of  the  trial,  the  justice 
mnst  admit  the  defendant  to  bail  if  he  reqoire  it,  and  take  bail 
of  him  accordingly.* 

1  Lord's  Or.  Laws,  sec.  2S02. 

S  3264.    Froceedingi  on  Takinff  Bail. 

On  taking  the  bail,  the  magistrate  must  certify  that  fact  on  the 
warrant,  and  deliver  the  warrant  and  undertaking  of  bail  to  the 
officer  having  charge  of  the  defendant.  The  officer  must  then  dis- 
charge the  defendant  from  arrest,  and  must,  without  delay,  deliver 
the  warrant  and  undertaking  to  the  clerk  of  the  court  at  which  the 
defendant  is  required  to  appear.* 

1  See  (Cal.)  Ken's  Cye.  Pen.  Code,  see.    159T;     Lord's     Oregon    Laws, 

we.    S23;     (Nev.)    Cutting's   Comp.  sec.  1749;  (Mont.)  Bev.  Codes  1907, 

Laws,  MC  40S4;  (Ariz.)  Bev.  Stats,  sec.  9045;  (8.  D.)  Comp.  Laws  1910, 

1901,  see.  7E7;   (N.  S.)  Bev.  Codes  sec.  102,  p.  679;  (Utah)  Comp.  Laws 

1*05,  lae.  970B;  (Or.)  B.  ft  0.  Codea,  1907,  sec.  4624i  (Wyo.)  Comp.  Stats. 
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6057;   (Okl.)   Comp.  Laws  For    wbat    offenset    Hre    bftihbla, 

658S;  (Colo.)  Hilli'  Ann.      qualifications  of  bail,  and  other  nat- 
,  Bee.  27T8;  (N.  If.)  Comp.      ters  eoneerniiig  bail,  see  pott,  leet. 


Proceeding  Where  Bail  is  not  Given, 
he  admission  of  the  defendaot  to  bail,  the  bail  is  not  forth- 
0,  the  officer  must  take  the  defendant  before  the  magistrate 
d  the  warrant,  or,  in  case  of  bis  absence  or  inability  to  act, 
i  nearest  or  most  accessible  ma^str&te  in  the  same  connty, 
;  at  the  same  time  deliver  to  the  magistrate  the  warrant 
■etum  thereon  indorsed  and  subscribed  by  him.^ 

al.)  Kerr's  Cje.  Fen.  Code,  1907,  see.  4627;  (W70.)  Comp.  Stats. 

(Nev.)    Cutting's    Comp.  1910,  see.  6070;   (Okl.)   Comp.  Laws 

4085;   (Ariz.)  Rev.  Stats.  1909,    sec.    6586;     (Neb.)     Cobbej-i 

72S;   (N.  D.)  Bev.  Codes  Aim.    Stats.,    see.    2451.    See,    also, 

)710;  (Or.)  B.  t  C.  Codes,  Ex   parte  Eting  Sin,  54   Cal.   102, 

Lord's  Oregfon  Laws,  sec  103;   Ex   parte   Uoan,   65   Cal.   S16, 

at.)  Bev.  Codes  1907,  sec.  217,  3  Pae.  644,  645;  Ssn  FraDciseo 

[>.)  Comp.  Laws  1910,  sec.  v.  Hartnett,  1  Cal.  App.  652,  654,  S2 

rO;    (Dtah)    Comp.    Laws  Pae.  1064. 

Defendant  to  be  Taken  Before  Magistrate  Withont 

Bful — ^Right  of  Attorney  to  Visit  the  Defendant, 
fendant  must  in  all  cases  be  taken  before  the  magistrate 
mneeessary  delay,  and  after  such  arrest,  any  attorney  at 
led  to  practice  in  the  courts  of  record  of  California  may, 
[ueat  of  the  prisoner  or  any  relative  of  such  prisoner,  visit 
a  90  arrested.^ 

Kerr's   Cyo.    Pen.    Code,  (Mont.)  Rev.  Codes  190T,  sec.  9047; 

(Nev.)     Cutting's    Comp.  (S.  D.)   Comp.  Laws  1910,  sec.   104, 

4086;   (Ariz.)  Eev.  Stats.  p.    679;    (Utah)    Comp.    Laws   1907, 

729;   (N.   D.)   Rev.  Codes  sec.  4628;  (Wyo.)  Comp.  Stats.  1910, 

(711;  (Or.)  B.  &  C.  Codes,  sec.  6055;  (OIU.J  Comp.  Laws  1909, 

Lord's  OTCgon  Laws,  sec.  sec.  OSSS. 

ho)  Bev.  Codes,  sec.  7529; 

Penalty  for  Refusal  to  Allow  Attorney  to  V^t  Prisoner. 

Beer  having  charge  of  the  prisoner  so  arrested  who  Will- 
ises or  neglects  to  allow  such  attorney  to  visit  s  prisoner 
if  a  misdemeanor.  Any  officer  having  a  prisoner  in  charge 
tea  to  allow  an  attorney  to  visit  the  prisoner  when  proper 
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ipplication  is  made  therefor  shall  forfeit  and  pay  to  the  partj 
i^eved  the  sum  of  five  hundred  dollan,  to  be  recovered  by  actior 
n  any  coart  of  competent  jurisdiction.^ 
1  8m  Kan't  Cye.  F«d.  Coda,  aec.  &Z5. 

I  3268.  Proceedings  Where  Defendant  is  Taken  Before  Anothei 
Hagistrste. 
It  the  defendant  is  broaght  before  a  magistrate  other  than  th( 
me  who  issued  the  warrant,  the  depositions  on  which  the  warrant 
was  gnnteA  must  be  sent  to  that  magistrate,  or,  if  they  cannot  bi 
procured,  the  prosecutor  and  hia  witnesses  must  be  summoned  U 
^ve  their  testimony  anew.* 

1  See  ((M.)  Eerr'i  Cye.  Pen.  Code,  lee.  104,  p.  679;  (Utah)  Comp.  Law! 

i«.   826;    (Nev.)     Cutting's    Comp.  1907,  Bee.  4629]   (Okl.)   Comp.  Lawi 

^wi,  lee.  4088;   (Ariz.)  Rev.  Btata.  1909,    Bee.    0589;     (Kan.)     Dassler'i 

1901,  Bee.  730;   (N.  D.)   Eev.   Code*  Geo.  Stats.  1909,  see.  6637;   (N.  M.) 

1S05,  Ko.  9711-9713;   (Or.)  B.  «  C.  Comp.    Laws    1897,    Bee.    3383.     Sep 

-add,    see.     1598;     Lord's     Oregon  also.  Ex  parte  Branigan,  19  Cat.  13^ 

Uwi,  lec  J750;  (Idaho)  Bev.  Codee,  136;   Ex  part*  Uoan,  65  Cal.  21G 

*t.  7530;  (Mont.)  Bev.  Codes  1B07,  217,  3  Pac.  644. 
■M.  9049;  (S.  D.)  Comp.  Laws  1910, 

S  32S9.  Proceedings  Where  Offense  is  Triable  in  Another  Ooonty 
When  an  information  is  laid  before  a  magistrate  of  the  commis- 
lion  of  a  public  offense  triable  in  another  county  of  the  state,  bu1 
ihowing  that  the  defendant  is  in  the  county  where  the  information 
is  laid,  the  same  proceeding  must  be  had  as  prescribed  in  this  chap. 
ter,  except  that  the  warrant  must  require  the  defendant  to  be  taker 
before  the  nearest  or  most  accessible  magistrate  of  the  county  ir 
>rhich  the  offense  is  triable,  and  the  depositions  of  the  informant  ot 
prosecutor,  and  of  the  witnesses  who  may  have  been  produced,  rausl 
be  delivered  by  the  magistrate  to  the  ofBcer  to  whom  the  warrant 
is  delivered.* 

'  See  (Osl.)  Kerr'B  Cyc.  Pen.  Code,  Bee.  7531;   (Mont.)  Bev.  Codes  1907 

te.   827;    (Nev.)     Cutting's    Comp.  Bee.  9030;  (3.  D.)  Comp.  Laws  1910 

Lam,  iee.  4089;   (AriE.)   Bov.  Stats.  tec.  107,  p.  880;  (Utah)  Comp.  Lawt 

W\,  aec.  731;    (N.  D.)   Bev.  Codes  1907,  sec.  4630;   (Okl.)   Comp.  Law; 

JK5,  sec.  9714;  (Or.)  B.  k  C.  Codes,  1909,  aec.  6590;  (N.  M.)  Comp.  Lawi 

wc.    1596;    Lord'B     Oragon    Lana,  1897,  see.  33S& 
•«    1748;     (Idaho)     Bor.     Codes, 
U 


CRniiNAL.  ACTIONS.  SS  3262-3264 


ABTICLE  Xm. 

EXAMINATION  OP  DEFENDANT. 
I  3ES2.    UaglctTBte  to  inform  the  defendant  of  tb«  clwrKa  and  hit  rt^t 

1  3203.  Colorado — Two  juatieoB  maj  let  priaoner  to  bail — Exeeptiona. 

1  3291.  Colorado — One  justice  maj  aet. 

1  3265.  BigbC  of  defendant  to  send  for  conoBel. 

}  3286.  Examination  to  proceed — When. 

1  32G7.  A  jnatiM  ma;  e«ll  eabatitnte  to  bold  pfelimiiialy  eiamliiatton. 

i  3269.  Examination  to  be  completed  at  one  aesMon — FostpoDement. 

i  3S6S.  Oregon — Action  to  be  tried  within  one  daj  nnlesa  for  cause. 

I  3S70.  Upon  postponement  defendant  to  be  committed  admitted  to  bail  or 

discharged  upon  deposit  of  money, 

I  33TL  Commitment  for  examination — Form. 

§  3282.  Uaglsbttte  to  Inform  tb«  Defendant  of  the  Gharffe  and 
Hia  Right  to  ConnseL 

When  the  defendant  is  brought  before  the  magistrate  upon  an 
arrest,  either  with  or  without  a  warrant,  on  the  charge  of  having 
committed  a  public  offense,  the  magistrate  must  immediately  in- 
form him  of  the  chaise  against  him,  and  of  his  right  to  the  aid 
of  coimsel  in  every  stage  of  the  proceedings.^ 

I  8e«  Ken't  Cje.  P«n.  Code,  sec.  858. 

S  3263.  Colorado — Two  Justices  may  Let  Prisoner  to  Bail — 
Exceptions. 

Where  any  person  shall  be  committed  to  jail  on  a  criminal  chaise 
for  want  of  good  and  sufficient  bail,  except  for  murder  or  other 
offense  punishable  with  death,  or  for  not  entering  into  a  recogui- 
MDce  to  appear  and  testify,  any  judge  or  any  two  justices  of  the 
peace  may  take  each  bail  or  recognizance  in  vacancy,  and  may  dis- 
charge such  prisoner  from  hie  or  her  imprisonment.  It  shall  be. 
the  dn^  of  the  judge  or  justice  committing  Buch  person  to  jail  to 
indorse  on  the  warrant  of  commitment,  in  bailable  cases,  in  what 
Bum  bail  ought  to  be  taken.^ 

1  (Colo.}  Bev.  Stats.,  see.  1H2. 

S  3264.    Colorado — One  Jnstice  may  Act. 

It  shall  hereafter  be  competent  for  one  justice  of  the  peace 
to  hold  any  preliminary  examination  and  to  discharge  the  defend- 
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CRIMINAL  ACTIONS. 


§§  3267-3270 


§  ^67.   A  Jostioe  may  Call  Substitute  to  Hold  Preliminary  Ex- 
amination. 

A  justice  may  call  in  another  justice  to  hold  a  preliminary  exam- 
ination.* 

1  People  ▼.  Sansome,  98  Cal.  235,  116  Cal.  503,  48  Pac.  495;  Kerr's 
240,  33  Pac.  202;  People  v.  Sehom,      Cyc.  C.  C.  P.,  sec.  105. 

§  3268.   Examination  to  be  Completed  at  One  Session — ^Postpone- 
ment. 

The  examination  must  be  completed  at  one  session,  unless  the 
magistrate,  for  good  cause  shown  by  affidavit,  postpone  it.  The 
postponement  cannot  be  for  more  than  two  days  at  each  time,  nor 
more  than  six  days  in  all,  unless  by  consent  or  on  motion  of  the  de- 
fendant* 


1  See  (C3al.)  Kerr's  Cyc.  Pen.  Code, 
MC  861;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4117;  (Ariz.)  Eev.  Stats. 
1901,  sec.  757;  (Or.)  B.  &  C.  Codes, 
sec.  1623;  Lord's  Oregon  Laws,  sec. 
1775;  (Idaho)  Bev.  Codes  1905,  see. 
7568;  (Mont.)  Bev.  Codes  1907,  sec. 
9079;  (S.  D.)  Comp.  Laws  1910, 
Bee.  136,  p.  682;  (Utah)  Comp.  Laws 
1907,  sec.  4659;  (Wyo.)  Comp.  Stats. 
1910,  sec.  6056;  (Okl.)  Comp.  Laws 
1909,  sec.  6618;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  245)';  (Colo.)  MiUs' 


Ann.  Stats.  1905,  sec.  2778;  (N.  M.) 
Comp.  Laws  1897,  sec.  3383;  Ex 
parte  Eosenblat,  51  Cal.  285,  287, 
2  Am.  Cr.  Bep.  215;  Kalloch  v. 
Superior  Court,  56  Cal.  229,  233; 
People  y.  Barnes,  66  Cal.  594,  596,  6 
Pac.  698;  People  v.  Grundell,  75  Cal. 
301,  302,  17  Pac.  214;  People  v.  Van 
Horn,  119  Cal.  323,  325,  326,  37  Pac. 
538;  People  v.  Boren,  139  Cal.  210, 
212,  72  Pac.  899;  People  v.  Smith,  59 
Cal.  365,  366. 


§  3268.    Oregon— Action  to  be  Tried  Within  One  Day  Unless  for 
Cause. 

When  the  defendant  is  brought  before  the  justice  upon  the 
warrant  of  arrest,  the  action  must  be  tried  within  one  day  there- 
after, unless  continued  for  cause.^ 

^  Lord's  Or.  Laws,  sec.  2501. 


§  3270.    Upon  Postponement  Defendant  to  be  Committed,  Ad- 
mitted to  Bail  or  Discharged  upon  Deposit  of  Money. 

If  a  postponement  is  had,  the  magistrate  must  commit  the  de- 
fendant for  examination,  admit  him  to  bail  or  discharge  him  from 
custody  upon  the  deposit  of  money  as  provided  in  the  code,  as 
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CRIMINAL  ACTIONS. 


§3272 


AETICLE  XIV. 

ATTENDANCE  AND  EXAMINATION  OF  WITNESSES. 

I  3272.  Depositions  to  be  read  to  defeordant  and  subpoenas  issued. 

§  3273.  Issuance  of  subpoena. 

}  3274.  Washington — Criminal  appeal — ^Recognizance  of  witnesses — Tran- 
script. 

S  3275.  Washington — ^Appeal  from  order  for  securitj  to  keep  the  peace. 

S  3276.  Washington — Justice  to  summon  witnesses. 

§  3277.  Washington — ^Examination  of  witnesses — Transcript  of  testimony. 

f  3278.  Washington — ^When  magistrate  to  issue  warrant. 

§  3279.  Washington — ^When  magistrate  will  discharge — Costs. 

S  3280.  Washington—Proceedings  on  such  appeal — New  bonds — Costs. 

§  3281.  Washington — Failure  to  prosecute  appeal,  effect  of. 

§  3282.  Examination  of  witnesses  in  presence  of  defendant  and  right  of 
cross-examination. 

S  3283.  Defendant  may  produce  witnesses. 

S  3284.  Exclusion  and  separation  of  witnesses. 

i  3285.  Exclusion  and  who  may  be  present  at  examination. 

§  3286.  Homicide  cases — Testimony  of  witnesses — ^How  taken. 

§  3287.  Homicide  cases — ^Depositions — How  authenticated. 

i  3288.  Homicide  cases — Filing  transcript. 

i  3289.  Homicide  eases — ^Reporter's  compensation. 

§  3290.  Oregon — ^Entry  of  judgment  and  copy  of,  as  evidence. 

i  3291.  Deposition — How  kept. 

}  3292.  Defendant — ^When  and  how  discharged — ^Form  of  indorsement. 

i  3293.  Defendant — When  and  how  committed — ^Form  of  commitment. 

f  3294.  Indorsement  where  offense  not  bailable. 

i  3295.  Indorsement  where  offense  bailable. 

i  3296.  When  husband  and  wife  are  competent  ?ritnfiS8^ 

i  3297.  Aifidarits  defectively  entitled  valid. 

§  3272.   Depositions  to  be  Read  to  Defendant  and  Subpoenas 
Issued. 

At  the  examination,  the  magistrate  must  first  read  to  the  de- 
fendant the  depositions  of  the  witnesses  examined  on  taking  the 
information.  He  must  also  issue  subpoenas,  subscribed  by  him,  for 
witnesses  within  the  state,  required  by  the  prosecution  or  the  de- 
fense.^ 


1  See  (CaL)  Kerr's  Cyc.  Pen.  Code, 
see.  864;  (Nev.)'  Cutting's  Comp. 
Laws,  sec.  4120;  (Ariz.)  Bev.  Stats. 
1901,  sec.  760;  (N.  D.)  Eev.  Codes 
1905,  sec  9765;  (Or.)  B.  &  C.  Codes, 


sec.  1599;  Lord's  Oregon  Laws,  sec. 
1751;  (Idaho)  Eev.  Codes,  sec.  7571; 
(S.  D.)  Comp.  Laws  1910,  sec.  140, 
p.  682;  (Utah)  Comp.  Laws  1907, 
sec.  4665;   (Okl.)  Comp.  Laws  1909, 
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§§  3276-3279 


ject  to  the  same  conditions  as  appeals  from  justices'  courts  in 
criminal  aetions,  and  the  magistrate  may  require  recognizances 
of  the  appellant  and  the  witness,  as  in  appeals  in  such  criminal 

actions.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  1922. 

§  3276.    Washington-Justice  to  Summon  Witnesses. 

In  all  eases  arising  under  this  chapter,  if  the  offense  charged  in- 
volve injury  to  a  particular  person  who  is  within  the  county,  it 
shall  be  the  duty  of  the  justice  of  the  peace  to  summon  the  injured 
person,  and  all  others  whose  testimony  may  be  deemed  material,  as 
witnesses  at  the  trial,  and  to  enforce  their  attendance  by  attachment 
if  necessary.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  1930. 

§  3277.    Washington— Examination  of  Witnesses — ^Transcript  of 
Testimony. 

It  shall  be  the  duty  of  every  magistrate  examining  a  person 
charged  with  an  offense,  or  with  an  intention  to  commit  an  offense, 
to  examine  all  the  witnesses  he  shall  deem  material,  and  reduce 
their  testimony  to  writing,  a  copy  of  which,  whether  the  accused 
is  discharged,  committed,  or  held  to  bail,  or  shall  take  an  appeal, 
he  shall  transmit  to  the  clerk  of  the  court  having  jurisdiction  of 
the  offense.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.^  sec.  1938. 

§  3278.    Washington— When  ISagistrate  to  Issue  Warrant. 

If,  upon  the  examination,  it  shall  appear  that  there  is  just  cause 
to  fear  that  such  offense  may  be  committed,  the  magistrate  shall 
issue  a  warrant,  under  his  hand,  reciting  the  substance  of  the  com- 
plaint, and  requiring  the  officer  to  whom  it  may  be  directed  forth- 
with to  apprehend  the  person  complained  of  and  bring  him  before 
such  magistrate,  or  some  other  magistrate  or  court  having  jurisdic- 
tion of  the  cause.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1939. 

§  3279.    Washington — ^When  Magistrate  will  Discharge — Costs. 

If,  upon  examination,  it  shall  appear  that  there  is  not  just  cause 

to  fear  that  any  such  offense  will  be  committed  by  the  party  com- 
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ed  of,  he  shall  be  forthwitli  discharged ;  and  if  the  ma^Btnite 
deem  the  complaint  unfounded,  friTolooa,  or  malicioos,  be 
)rdeT  the  complainant  to  pay  the  costs  of  prosecution,  who  shall 
upon  be  answerable  to  the  magistrate  and  the  officer  for  their 
Bfl  for  his  omi  deht.^ 
em.  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1942, 

to,    Washington — Proceedings  on  Snch  Appeal— New  Bondf 

— Costs. 
e  court  before  which  an  appeal  is  taken,  requiring  a  person  to 
the  peace,  may  affirm  the  order  of  the  justice  or  discharge 
ppellant,  or  may  require  the  appeUant  to  enter  into  a  new 
:Dizance,  with  sufficient  sureties,  in  such  sum  and  for  such 
as  the  court  thinks  proper,  and  may  also  make  such  order 
lation  to  the  costs  of  prosecution  as  may  be  deemed  jnst  and 
nable.* 
im.  ft  Bal.  Ann.  Codei  &  SUta.,  see.  1923. 

tl.    Washington — ^Failure  to  Prosecnte  Appeal,  Effect  of. 

any  party  appealing  from  an  order  of  a  magistrate,  reqniriag 
rson  to  keep  the  peace,  foils  to  prosecute  his  appeal,  his 
Tiizance  must  remain  in  full  force  and  effect,  as  to  any 
h  of  the  condition,  without  an  affirmance  of  the  judgment 
der  of  the  magistrate,  and  also  must  stand  as  security  for 
which  must  be  ordered  by  the  court  appealed  to,  to  be  paid 
e  appellant.^ 
iin.  &  BbI.  Ado.  Codes  &  Stats.,  see.  1924. 

t2.    Examination  of  Witnesses  in  Presence  of  Defendant  and 

Bight  of  Oioss-examination. 
i  witnesses  must  be  examined  in  the  presence  of  the  defendant, 
nay  be  cross-examined  in  his  behalf.' 

e  (Cal.)  Kerr's  Cyc.  Pen.  Code,  sec.  6059;  (Okl.)  Comp.  Lam  1909, 
63;     (Nev.)     Cutting's    Comp.       sec.    6623;     (Neb.)     Cobbey's    Ann, 

sec.  4121;  (Ariz.)  Bev.  Stats.  Stats.,  sec.  2461;  (Kan.)  Dassler-s 
sec.  761;  (N.  D.)  Bev.  Codes  Gen.  SUts.  190B,  sec.  6785;  (Colo.) 
wc.  9766;  (Or.)  B.  &  C.  Codes,  Mills'  Ann.  Stats.  1905,  sec.  2780; 
!2a;  Lord's  Oregon  Laws,  sec.  (N.  M.)  Comp.  Laws  ISB",  seci.  3320- 
(Idaho)  Eev.  Codes,  sec.  7572;  3383.  8ee,  also,  Kalloch  v.  Snperiot 
.)  Bev.  Codes  1907,  sec.  9083;        Court,    56   Cal.   229,   233;   People   t, 

)   Comp.  Laws  1910,  see.  141,       Smith,  SB  Cal.  365,  308. 
!;    (Wjo.)   Comp.   Stats,  1910, 
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§§  3283-3286 


§  3283.  Defendant  may  Produce  Witnesses. 

When  the  examination  of  witnesses  on  the  part  of  the  people  is 
closed,  any  witnesses  the  defendant  may  produce  must  be  sworn 
and  examined.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
see.  866;  (Ariz.)  Bev.  Stats.  1901, 
wc.  762;  (N.  D.)  Eev.  Codes  1905, 
see,  9768;  (Or.)  B.  k  C.  Codes,  sec. 
1635;  Lord's  Oregon  Laws,  sec.  1787; 
(Idaho)  Bev.  Codes,  sec.  7573; 
(Ifont.)  B6V.  Codes  1907,  sec.  9084; 
(S.  D.)  Comp.  Laws  1910,  see.  141, 
p.  682;  (Utah)  Comp.  Laws  1907, 
sec  4667;  (Wyo.)  Comp.  Stats.  1910, 
sec.  6059;  (Okl.)  Comp.  Laws  1909, 


sec.  6624;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2461;  (Colo.)  Mills*  Ann. 
Stats.  1905,  sec.  2780;  (N.  M.)  Comp. 
Laws  1897,  sees.  3320,  3383. 

Nebraska.— Chicago,  B.  &  Q.  B. 
Co.  V.  Kellogg,  54  Neb.  140,  74  N. 
W.  403,  55  Neb.  754,  76  N.  W.  466; 
Binfield  v.  State,  15  Neb.  486,  19 
N.  W.  607;  Hurphey  v.  State,  43 
Neb.  38,  61  N.  W.  491. 


§  3284.   Exclusion  and  Separation  of  Witnesses. 

While  a  witness  is  under  examination,  the  magistrate  may  ex- 
clude all  witnesses  who  have  not  been  examined.  He  may  also 
cause  the  witnesses  to  be  kept  separate,  and  to  be  prevented  from 
conversing  with  each  other  until  they  are  all  examined.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  867;  (Ariz.)  B«v.  Stats.  1901, 
sec.  766;  (N.  D.)  Bev.  Codes  1905, 
sec,  9766;  (Or.)  B.  &  C.  Codes,  sec. 
1636;  Lord's  Oregon  Laws,  sec.  1788; 
(Idaho)  Bev.  Codes,  sec.  7574; 
(Mont.)  Bev.  Codes  1907,  sec.  9085; 


(Utah)  Comp.  Laws  1907,  sec.  4668; 
(Wyo.)  Comp.  Stats.  1910,  sec.  6060; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
2461;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  6624;  (N.  M.)  Comp.  Laws 
1897,  sec.  3384. 


§  3285.   Zzclusion  and  Who  may  be  Present  at  Examination. 

The  magistrate  must,  upon  the  request  of  the  defendant,  exclude 
from  the  examination  every  person  except  his  clerk,  the  prosecutor 
and  his  counsel,  the  attorney  general,  the  district  attorney  of  the 
county,  the  defendant  and  his  counsel,  and  the  officer  having  the 
defendant  in  custody.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
w«.  868;  (Nev.)  Cutting's  Comp. 
Laws,  see.  4129;  (Ariz.)  Bev.  Stats. 
1901,  sec.  767;   (N.  D.)  Bev.  Codei 


1905,  sec.  9767;  (Idaho)  Bev.  Codes, 
sec.  7575;  (Mont.)  Bev.  Codes  1907, 
sec.  9086;  (Utah)  Comp.  Laws  1907, 
sec.  4669. 


§  3286.    Homicide  Cases— Testimony  of  Witnesses— How  Taken. 

The  testimony  of  each  witness  in  cases  of  homicide  must  be  re- 
duced to  writing,  as  a  deposition,  by  the  magistrate,  or  under  his 
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§§  3288,  3289 


Pac  1066;  People  v.  Lee  Ah  Chuck, 
66  CaL  662,  664,  6  Pac.  859;  People 
f.  Cuimiiigham,  66  Gal.  668,  676,  4 
Pac.  1144,  6  Pac.  700,  846;  People  v. 
Vierra,  67  Cal.  231,  232,  7  Pac.  640; 
People  V.  More,  68  Cal.  500,  503,  9 
Pac.  461;  People  v.  Bodrigo,  69  Cal. 
601,  602,  8  Am.  Cr.  Bep.  53,  11  Pac. 
481;  People  v.  Ching  Hing  Chang,  74 
CaL  389,  393,  16  Pac.  201 ;  People  t. 
Biley,  75  Cal.  98,  100,  101,  7  Am. 
Cr.  Rep.  600,  16  Pac.  544;  People  v. 
GnmdeU,  75  Cal.  301,  302,  303,  17 
Pac.  214;  People  v.  Carty,  77  Cal. 
213,  215,  19  Pac.  490;  McAllister  v. 
HamUn,  83  Cal.  361,  362,  364,  365, 
366,  23  Pac.  357;  People  v.  Ward, 
105  CaL  652,  656,  657,  38  Pac.  945; 
People  T.  Beilly,  106  Cal.  648,  649, 
40  Pac.  13;  Stevemi  v.  Truman,  127 


Cal.  155,  161,  59  Pac.  397;  People  ▼. 
Eslabe,  127  Cal.  243,  244,  59  Pac. 
677;  People  v.  Mclntyre,  127  Cal. 
423,  424,  426,  59  Pac.  779 ;  Mattingly 
T.  Nichols,  133  Cal.  332,  333,  334,  65 
Pac.  748;  People  v.  Goodrich,  142 
CaL  216,  221,  75  Pac.  796;  People  v. 
Nunley,  142  Cal.  441,  443,  76  Pac.  45; 
People  V.  Buckley,  143  Cal.  375,  381, 
382,  77  Pac.  169;  People  v.  Lewan- 
dowski,  143  Cal.  574,  577,  578,  77  PSic. 
467;  Elder  v.  McDougald,  145  Cal. 
740,  741,  743,  749,  79  Pac.  429;  Peo- 
ple v.  Cunningham,  66  Cal.  668,  676, 
677,  4  Pac.  1144,  6  Pac.  700,  846; 
People  V.  Clark,  151  Cal.  200,  204, 
205,  90  Pac.  549,  550,  551 ;  Dinan  v. 
Superior  Court,  6  Cal.  App.  217,  224, 
91  Pac.  806;  People  v.  Pembroke,  6 
CaL  App.  588,  591,  92  Pac.  668. 


§  3288.   Homicide  Oases— Filing  Transcript. 

The  reporter  shall,  within  ten  days  after  the  close  of  such  exam- 
ination, if  the  defendant  be  held  to  answer  the  charge,  transcribe 
into  longhand  writing  his  said  shorthand  notes,  and  certify  and  file 
the  same  with  the  county  clerk  of  the  county,  or  city  and  county, 
in  which  the  defendant  was  examined^  and  shall  in  all  cases  file 
his  original  notes  with  said  clerk.^ 

1  Kerr's  Cyc.  Pen.  Code,  sec.  869. 


§  3289.   Homicide  Cases — ^Reporter's  Compensation. 

The  reporter's  compensation  shall  be  fixed  by  the  magistrate 
before  whom  the  examination  is  had,  and  shall  not  exceed  that 
aUowed  reporters  in  the  superior  courts,  and  shall  be  paid  out  of 
the  treasury  of  the  county,  or  the  city  and  county,  in  which  the 
examination  is  had,  on  the  certificate  and  order  of  the  magistrate.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,      Laws  1910,  sec.  142,  p.  682;  (Utah) 


sec.  869;  (Nev.)  Cutting's  Comp. 
Laws,  sec  4121;  (Ariz.)  Rev.  Stats. 
1901,  sec.  765;  (N.  D.)  Rev.  Codes 
1905,  sec  9769;  (Or.)  B.  &  G. 
Codes,  sees.  1637,  1638;  Lord's  Ore- 
gon Laws,  sees.  1789,  1790;  (Idaho) 
Rev.  Codes,  sec.  7576;  (Mont.)  Rev. 
Codes  1907,  see.  9087;  (S.  D.)  Comp. 


Comp.  Laws  1907,  sec.  4670;  (Okl.) 
Comp.  Laws  1909,  sees.  6625,  6626, 
note;  (Colo.)  Mills*  Ann.  Stats.  1905, 
sec.  2781;  (N.  M.)  Comp.  Laws  1897, 
sec.  3379;  People  v.  Tarhox,  115  Cal. 
67,  61,  46  Pac.  896. 

Idaho. — State    v.    Braithwaite,    3 
Idaho,   119,  27  Pac.  731;   Territory 
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1  Sec  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
see.  871;  (Nev.)  Cutting's  Comp. 
Laws,  see.  4130;  (Ariz.)  Bev.  Stats. 
1901,  see.  768;  (N.  D.)  Bev.  Codes 
1905,  see.  9772;  (Or.)  B.  is  C.  Codes, 
sec.  1641;  Lord's  Oregon  Laws,  sec. 
1793;  (Idaho)  Bev.  Codes,  sec.  7578; 
(Mont)  Bey.  Codes  1907,  sec.  9089; 
(a  D.)  Comp.  Laws  1910,  see.  144, 


p.  682;  (Utah)  Comp.  Laws  1907, 
sec.  4673;  (Wjo.)  Comp.  Stats.  1910, 
sec.  6061;  (Okl.)  Comp.  Laws  1909, 
sec.  6626;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6626;  (N.  M.)  Comp. 
Laws  1897,  sec.  3385.  See,  also, 
Ex  parte  Branigan,  19  Cal.  133,  137; 
Mattingly  v.  Nichols,  133  Cal.  332, 
333,  65  Pac.  748. 


§  3293.  Defendant— When  and  How  Oommitted— Fonn  of 
Commitment. 
If,  however,  it  appears  from  the  examination  that  a  public  offense 
has  been  committed,-  and  there  is  sufficient  cause  to  believe  the  de- 
fendant guilty  thereof,  the  magistrate  must  make  or  indorse  on  the 
complaint  an  order,  signed  by  him.  to  the  following  effect:  ^'It 
appearing  to  me  that  the  offense  in  the  within  complaint  mentioned 
[or  any  offense,  according  to  the  fact,  stating  generally  the  nature 
thereof],  has  been  committed  and  that  there  is  sufficient  cause  to 
believe  the  within  named  A  B  guilty  thereof,  I  order  that  he  be 
held  to  answer  to  the  same."  ^ 


I  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
Mc.  872;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4131;  (Ariz.)  Bev.  Stats. 
1901,  sec.  773;  (N.  D.)  Bev.  Codes 
1905,  sec.  9774;  (Or.)  B.  &  C.  Codes, 
sec.  1643;  Lord's  Oregon  Laws,  sec. 
1795;  (Idaho)  Bev.  Codes,  sec.  7579; 
(Mont.)  Bev.  Codes  1907,  sec.  9090; 
(S.  D.)  Comp.  Laws  1910,  sec.  146, 
p.  683;  (Utah)  Comp.  Laws  1907, 
»€€.  4675;  (Wyo.)  Comp.  Stats.  1910, 
MC  6070;  (Okl.)  Comp.  Laws  1909, 
•ec.  6629;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2462;  (N.  M.)  Comp. 
Laws  1897,  sec.  3385.  See,  also, 
£x  parte  Branigan,  19  Cal.  133, 
137;  People  v.  Geiger,  49  Cal. 
643,  651;  Kalloch  v.  Superior 
Court,  56  Cal.  229,  233;  People  v. 
Carlton,  57  Cal.  559,  561;  People  v. 
Smith,  59  Cal.  365,  366;  People  v. 
Hardisson,  61  Cal.  378,  379;  People 
▼.  Young,  64  Cal.  212,  30  Pac.  628; 
People  T.  Schmidty  64  CaL  260,  261, 


30  Pac.  814;  Ex  parte  Moan,  65  Cal. 
216,  218,  3  Pac.  644;  People  r.  Lee 
Ah  Chuck,  66  Cal.  662,  664,  6  Pac. 
859;  People  t.  Vierra,  67  Cal.  231, 
232,  233,  7  Pac.  640;  People  v.  Mc- 
Curdy,  68  Cal.  576,  578,  579,  10  Pac. 
207;  People  v.  Bodrigo,  69  Cal.  601, 
602,  8  Am.  Cr.  Bep.  53,  11  Pac.  481 ; 
People  V.  Wheeler,  73  Cal.  252,  255, 
14  Pac.  796;  People  v.  Thompson,  84 
Cal.  598,  600,  601,  24  Pac.  384;  People 
v.  Ay  hens,  85  Cal.  86,  88,  24  Pac. 
635;  Ex  parte  Walpole,  85  Cal.  362, 
364,  24  Pac.  657;  People  v.  Staples. 
91  Cal.  23,  26,  27  Pac.  523;  People 
V.  Wilson,  93  Cal.  377,  379,  28  Pac. 
1061;  People  v.  Wallace,  94  Cal.  497, 
499,  29  Pac.  950;  People  v.  Dolan, 
96  Cal.  315,  317,  31  Pac.  107;  In  re 
Grosbois,  109  Cal.  445,  449,  42  Pac. 
444;  People  v.  Wickham,  113  Cal.  283, 
285,  48  Pac.  123;  Mattingly  v.  Nich- 
ols, 133  Cal.  332,  334,  65  Pac.  748; 
People  v.  Nogiri,  142  Cal.  596,  597, 


§§3294,3295 


hillyer's  justices'  code. 
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598,  76  Pac.  490;  People  t.  Lee  Look, 
143  Cal.  216,  219,  76  Pac.  1028; 
People  V.  Price,  143  Cal.  351,  353,  77 
Pac.  73;  In  re  Ezeta,  62  Fed.  972, 
981;  People  v.  Swain,  5  Cal.  App. 
421,  425,  90  Pac.  720,  722;  Ex  parte 
Fowler,  5  Cal.  App.  549,  553,  90  Pac. 
958;  People  v.  Bianchino,  5  Cal.  App. 
633,  634,  91  Pac.  112. 

Idalio.-<State  y.  Bond,  12  Idaho, 
424,  86  Pac.  43;  In  re  Sly,  9  Idaho, 


779,  76  Pac.  766;  State  ▼.  Clark,  4 
Idaho,  7,  35  Pac.  710. 

North  Dakota. — State  v.  Boznm,  8 
N.  D.  548,  80  N.  W.  477;  State  v. 
Wright,  15  N.  D.  628,  91  N.  W.  311; 
State  V.  Weltner,  7  N.  D.  522,  75 
N.  W.  779. 

Oregon. — State  v.  Andrews,  35 
Or.  391,  58  Pac.  765. 

XTtah. — State  v.  Crook,  16  Utah, 
212,  51  Pac.  1091;  State  v.  McKee, 
17  Utah,  370,  53  Pac.  733. 


§  3294.    Indorsement  Where  Offense  not  Bailable. 

If  the  offense  is  not  bailable,  the  following  words  must  be  added 
to  the  indorsement:  *'And  he  is  hereby  committed  to  the  sheriff  of 
the  county  of 


>'  1 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  873;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4131;  (Ariz.)  Rev.  Stats. 
1901,  sec.  774;  (N.  D.)  Rev.  Codes 
1905,  sec.  9774;  (Or.)  B.  &  C.  Codes, 
sec.  1644;  Lord's  Oregon  Laws,  sec. 
1796;  (Idaho)  Rev.  Codes,  sec.  7580; 
(Mont.)  Rev.  Codes  1907,  sec.  9091; 
(S.  D.)  Comp.  Laws  1910,  sec.  146,  p. 


683;  (Utah)  Comp.  Laws  1907,  sec. 
4676;  (Wyo.)  Comp.  Stats.  1909, 
sec.  6070;  (Okl.)  Comp.  Laws  1909, 
sec.  6629;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2462;  (Colo.)  Mills'  Ann. 
Stats.  1905,  sec.  1484;  (N.  M.)  Comp. 
Laws  1897,  sec.  3385;  People  y. 
Geiger,  49  Cal.  651. 


§  3295.    Indorsement  Where  Offense  Bailable. 

If  the  offense  is  bailable,  and  the  defendant  is  admitted  to  bail, 
the  following  words  must  be  added  to  the  order:  "And  that  he  be 

admitted  to  bail  in  the  sum  of dollars,  and  is  committed  to 

the  sheriff  of  the  county  of until  he  gives  such  bail. ' '  ^ 


1  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
■ec.  875;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4133;  (Ariz.)  Bev.  Stats. 
1901,  sec.  775;  (N.  D.)  Bev.  Codes 
1905,  sec.  9775;  (Or.)  B.  &  C.  Codes, 
sec.  1648;  Lord's  Oregon  Laws,  sec. 
1800;  (Idaho)  Bev.  Codes,  sec.  7581; 
(Mont.)  Bev.  Codes  1907,  sec.  9092; 
(S.  D.)  Comp.  Laws  1910,  sec.  148, 
p.  683;  (Utah)  Comp.  Laws  1907, 
•ec.  4678;  (Wjo.)  Comp.  Stats.  1910, 


sec.  6072;  (Okl.)  Comp.  Laws  1909, 
sec.  6630;  (Neb.)  Cobbey's  Ann. 
Stats,  sec.  2462;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6628;  (Colo.) 
Mills'  Ann.  Stats.  1905,  sec.  1484; 
(N.  M.)  Comp.  Laws  1897,  sec.  3386. 
See,  also.  People  v.  Geiger,  49  Cal. 
643,  651;  People  v.  Thompson,  84 
Cal.  598,  601,  602,  24  Pac.  384. 

niinois.— Truitt  v.   People,  88   HI. 
518;  In  re  Lossasso,  24  Pac.  1080; 
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Plummar  t.  People,  16  HI.  358;  £z  Wyoming. — Nagle  v.  United  States, 

parte  Birch,   3   Gilm.   134;   Bennett  8   Wjo.   159,   0   Pac.   936;    State  t. 

V.   People,  94  HI.   581;   Solomon  y.  Sureties  of  Krohne,  4  Wyo.  347,  34 

People,  15  HI.  291.  Pac.  3. 

§  3296.    When  Husbaad  and  Wife  are  Competent  Witnesses. 

Neither  husband  nor  wife  is  a  competent  witness  for  or  against 
the  other  in  a  criminal  action  or  proceeding  to  which  one  or  both 
are  parties,  except  with  the  consent  of  both,  or  in  case  of  criminal 
actions  or  proceedings  for  a  crime  committed  by  one  against  the 
other  or  property  of  the  other,  or  in  cases  of  criminal  violence  upon 
one  by  the  other,. or  in  cases  of  criminal  actions  or  proceedings 
brought  under  the  provisions  of  sections  two  hundred  and  seventy 
and  two  hundred  and  seventy  a  of  the  Penal  Code,  or  in  cases  of 
criminal  actions  or  proceedings  for  bigamy  or  adultery.^ 

1  Kerr's  C^c.  Pen.  Code,  sec.  132^;  Stats.  &  Amdts.  1907,  p.  290;  Kerr's 
Stats.  &  Amdts.  1906-7,  p.  540. 

§  3297.    Affidavits  Defectively  Entitled  Valid. 

It  is  not  necessary  to  entitle  an  affidavit  or  deposition  in  the 
action,  whether  taken  before  or  after  indictment  or  information,  or 
upon  an  appeal ;  but  if  made  without  a  title,  or  with  an  erroneous 
•  title,  it  is  as  valid  and  effectual  for  every  purpose  as  if  it  were  duly 
entitled,  if  it  intelligently  refer  to  the  proceeding,  indictment, 
information,  or  appeal  in  which  it  is  made.^ 

1  See  Kerr's  Cyc.  Pen.»  Code,  sec.  1401. 
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AETICLE  XV. 

BAIL— OFFENSES  BAILABLE— QUALIFICATIONS  AND 

PEOCEEDINGa 

§  3298.  What  is  admission  to  bail. 

§  3299.  What  is  taking  bail. 

§  3300.  Capital  offenses  not  bailable — ^When. 

§  3301.  All  other  offenses  bailable. 

§  3302.  Admission  to  bail  on  appeal  after  conviction. 

§  3303.  Admission  to  bail  on  appeal  before  and  after  conviction. 

§  3304..  Oregon — Criminal  appeal — ^Undertaking  for  bIbj  of  proceedings. 

§  3305.  Notice  to  district  attorney  where  admission  to  bail  is  diseretionaiy. 

S  3306.  Who  maj  be  admitted  to  bail  on  holding  to  answer. 

S  3307.  Bail  bond— Form. 

§  3308.  Utah — ^Magistrate  tnaj  admit  to  bail — ^Fomou 

§  3309.  Oregon — Undertaking  on  bail — Form. 

9  3310.  Undertaking  on  appeal — ^Bail  fixed  by  magistrate— Form. 

9  3311.  Affidavit  to  undertaking  on  appeal — Form. 

9  3312.  Colorado — Criminal  appeal — ^Bond — Staj  of  proceedings. 

9  3313.  Qualification  of  bail. 

9  3314.  Oregon — Qualifications  of  bail  in  criminal  actions. 

9  3315.  Justification  of  bail. 

9  3316.  Order  for  discharge  on  giving  baiL 

9  3317.  Order  for  discharge,  bj  whom  made. 

9  3318.  Qualifications  of  bail. 

9  3319.  Deposit  in  lieu  of  bail. 

9  3320.  Deposit  in  exoneration  of  bail  bond. 

9  3321.  Application  of  deposit  of  money  on  judgment  for  payment  of  fine. 

9  3322.  Exoneration  of  bail  by  surrender  of  defendant. 

9  3323.  Bight  of  bail  to  arrest  defendant. 

9  3324*.  Betum  of  money  deposited  on  surrender  of  defendant. 

9  3325.  Forfeiture  of  baiL 

9  3326.  Action  against  bail  on  forfeiture. 

9  3327.  Deposit  of  money — ^When  forfeited,  how  disposed  of. 

9  3328.  Searrest  of   defendant  on  forfeiture  of  bail  or  sureties  becoming 

insufficient. 

9  3329.  Order  for  recommitment — Contents. 

9  3330.  Defendant — How  arrested  on  recommitment. 

9  3331.  Commitment  of  defendant  for  failure  to  appear  for  judgment. 

9  3332.  On  rearrest  defendant  admitted  to  bail — ^When. 

9  3333.  Who  may  take  bail  in  foregoing  case. 

9  3334.  Undertaking  when  bail  is  taken  on  recommitment — Form. 

9  3335.  Qualifications  of  bail. 

9  3336.  Undertaking  on  holding  to  answer-^Form. 

9  3337.  Washington — Becognizance  in  cases  of  apprehended  danger. 

9  3338.  Washington — Becognizances  to  be  transmitted  and  filed. 
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§  3339.  Washington — Becognizances  without  process,  when. 

§  3340.  Washington — When  portion  of  penalty  is  remitted. 

i  3341.  Washington — When  surety  may  surrender  principal — Effect  of. 

§  3342.  Washington — Abstract  of  costs  to  be  forwarded  with  papers. 


§  3298.    What  is  Admission  to 

Admission  to  bail  is  the  order  of  a  competent  court  or  magis-' 
trate  that  the  defendant  be  discharged'  from  actual  custody  upon 
baiL^ 


1  See  Kerr's  Cye.  Pen.  Code,  see. 
1268;  Ex  parte  Hung  Sin,  54  Gal. 
102, 103. 

As  to  admission  to  bail  defined: 
(Cal.)  Kerr's  Cyc.  Pen.  Code,  see. 
1268;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  4460;  (Ariz.)  Bev.  Stats.  1901, 
sec  1069;  (N.  D.)  Bev.  Codes  1905, 
sec.   10,253;    (Or.)    B.    ft   C.   Codes, 


sec.  1492;  Lord's  Oregon  Laws,, 
see.  1634;  (IdaJio)  Bey.  Codes,  sec^ 
8100;  (Mont.)  Bev.  Codes  1907.. 
see.  9440;  (Utah)  Comp.  Laws  190r,. 
sec.  4983;  (Wyo.)  Comp.  Stats. 
1910,  sec.  6072;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  see.  6710. 

WmissH. — 36  Kan.  725. 


§  3299.   What  is  Taking  Bail. 

The  taking  of  bail  consists  in  the  acceptance,  by  a  competent 
court  or  magistrate,  of  the  undertaking  of  suffiieient  bail  for 
the  appearance  of  the  defendant,  according  to  the  terms  of  the 
undertaking  or  that  the  bail  will  pay  to  the  people  of  this  state 
a  specified  sum.^ 


1  See  Kerr's  Cyc.  Pen.  Code,  6ee. 
1269;  People  ▼.  Love,  19  Cal.  676, 
681. 

See,  also,  (Cal.)  Kerr's  Cyc.  Pen. 
Code,  sec.  1269;  (Nev.)  Cutting's 
Comp.  Laws,  sec.  4461;  (Ariz.) 
Bev.  Stats.  1901,  sec.  1070;  (N. 
D.)  Bev.  Codes  1905,  sec.  10,254 
(Or.)  B.  A  C.  Codes,  sec.  1493 
Lord's  Oregon  Laws,  see.  1635 
(Idaho)  Bev.  Codes,  sec.  8101 
(Mont.)  Bev.  Codes  1907,  sec.  9441 


(Utah)  Comp.  Laws  1907,  seCi  4984; 
(Wyo.)  Comp.  Stats.  1910,  sec.  6089. 

Oregon.— State  v.  Hays,  2  Or.  314; 
Whitney  v.  Darrow,  5  Or.  444;  State 
V.  Crane,  15  Or.  148,  13  Pac.  773; 
Colvig  V.  Klamath  County,  16  Or. 
244,  19  Pac.  86;  Hyde  v.  Cross,  25 
Or.  543,  37  Pac.  59;  Hannah  v. 
Wells,  4  Or.  249;  Whitney  v.  Dar- 
row, 5  Or.  442;  Metschan  v.  Grant 
County,  36  Or.  117,  58  Pac.  80. 


§  3300.    Capital  Offenses  not  Bailable— When. 

A  defendant  charged  with  an  offense  punishable  with  death 
cannot  be  admitted  to  bail,  when  the  proof  of  his  guilt  is  evi- 
dent or  the  presumption  thereof  great.    The  finding  of  an  in- 
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dictment   does  not  add  to  the  strength   of  the   proof  or  the 
presumptions  to  be  drawn  therefrom.* 


1  See  Kerr's  Cyc.  Pen.  Code,  sec. 
1270;  People  v.  Tinder,  19  Cal.  539, 
91  Am.  Dec.  77;  Ex  parte  Brown,  68 
Cal.  176,  177,  6  Am.  Cr.  Sep.  55,  8 
Pae.  829;  Ex  parte  Walpole,  85  Cal. 
265,  362,  24  Pac.  657;  Ex  parte  Cur- 
tis, 92  Cal.  189,  28  Pac.  223. 

As  to  offense  not  bailable:  (Cal.) 
Kerr's  Cyc.  Pen.  Code,  sec.  1270; 
(Nev.)  Cutting's  Comp.  Laws,  sec. 
4463;  (Ariz.)  Rev.  Stats.  1901,  see. 
1071;  (N.  D.)  Rev.  Codes  1905,  see. 


10,256;  (Idaho)  Rev.  Codes,  sec. 
8102;  (Mont.)  Rev.  Codes,  1907,  sec. 
9442;  (S.  D.)  Comp.  Laws  1910, 
sec.  586,  p.  .733a;  (Utah)  Comp. 
Laws  1907,  sec.  4985;  (Wyo.)  Comp. 
Stats.  1910,  sec.  6069;  (Okl.)  Comp. 
Laws  1909,  sec.  7106;  (Kan.)  Dass- 
ler's  Oen.  Stats.  1909,  sec.  6710. 

Norfh  Dakota. — State  ex.  rel. 
West  V.  Collins,  10  N.  D.  464,  88  N. 
W.  88. 


§  3301.    All  Other  Offenses  Bailable. 

If  the  charge  is  for  any  other  offense,  he  may  be  admitted  to 
bail  before  conviction,  as  a  matter  of  right.^ 


1  See  Kerr's  Cyc.  Pen.  Code,  sec. 
1271;  People  v.  Tinder,  19  Cal.  529, 
542;  Ex  parte  Hung  Sin,  54  Cal.  102, 
103;  Ex  parte  Brown,  68  Cal.  176, 
177,  178,  180, 182, 183,  6  Am.  Cr.  Rep. 
829;  Ex  parte  Curtis,  92  Cal.  189,  28 
Pac.  223. 

As  to  when  defendant  may  be  ad- 
mitted to  bail  before  conviction: 
(Cal.)  Kerr's  Cyc.  Pen.  Code,  sec. 
1271;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  4462;   (Ariz.)  Rev.  Stats.  1901, 


sec.  1072;  (N.  D.)  Rev.  Codes  1905, 
sec.  10,265;  (Or.)  B.  &  C.  Codes, 
sec.  1494;  Lord's  Oregon  Laws,  sec. 
1636;  (Wash.)  R.  ft  B.  Codes,  sec. 
1957;  (Idaho)  Rev.  Codes,  sec.  8103; 
(Mont.)  Rev.  Codes  1907,  sec.  9443; 
(S.  D.)  Comp.  Laws  1910,  sec.  585, 
p.  733a;  (Utah)  Comp.  Laws  1907, 
sec.  4986;  (Wyo.)  Oomp.  Stats.  1910, 
eec.  6072;  (Okl.)  Comp.  Laws  1909, 
sec.  7105;  (Kan.)  Bassler's  Gen. 
Stats.  1909,  sec.  6710. 


§  3302.   Admission  to  Bail  on  Appeal  After  Conviction. 

After  conviction  of  an  offense  not  punishable  with  death,  a 
defendant  who  has  appealed  may  be  admitted  to  bail: 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only. 

2.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  imprisonment  in  cases  of  misdemeanor. 

3.  As  a  matter  of  discretion  in  all  other  cases.^ 


1  See  Kerr's  Cyc.  Pen.  Code,  see. 
1272;  Ex  parte  Voll,  41  Cal.  29,  30; 
People  V.  Perdue,  48  Cal.  552;  Ex 
parte  Marks,  49  Cal.  680,  681;   Ex 


parte  Clarke,  62  Cal.  490,  491;  Ex 
parte  Brown,  68  Cal.  176,  177,  178, 
180,  182,  183,  6  Am.  Cr.  Rep.  55,  8 
Pac.  829;   Ex  parte  Smith,  89  Cal. 
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79,  80,  81,  26  Pae.  638;  Ex  parte 
Turner,  112  Gal.  627,  629,  45  Pae. 
571. 

As  to  eases  in  wbicli  be  may  be  ad- 
mitted to  bail  after  eonviction  and 
upon  appeal:  (Cal.)  Kerr's  Cyc.  Pen. 
Code,  sec.  1272;  (Nev.)  Cutting'3 
Comp.  Laws,  sec.  4478;  (Ariz.)  Rev. 
Stats.  1901,  sec.  1073;  (N.  D.)  Bev. 
Codes    1905,   sec.    10,265;     (Or.)     B. 


As  C.  Codes,  see.  1495;  Lord's  Ore- 
gon Laws,  sec.  1637;  (Idaho)  Rev. 
Codee,  sec.  8104;  (Mont.)  Rev. 
Codes  1907,  sec.  9444;  (Utah) 
Comp.  Laws.  1907,  sec.  4987;  (Okl.) 
Comp.  Laws  1909,  sec.  7107 ;  Ex  parte 
Turner,  112  Cal.  629,  4o  Pae.  571. 

Idabo. — In   re  Neilson,   12  Idaho, 
749,  87  Pae.  881. 


§  3303.   Admission  to  Bail  on  Appeal  Before  and  After  Convic- 
tion. 

If  the  offense  is  bailable,  the  defendant  may  be  a<Jttiitted  to 
bail  before  conviction; 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on 
examination  of  the  charge,  before  being  held  to  answer. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will 
be  required  to  return  the  depositions  and  statement,  upon  the 
defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the  bench-warrant  is  issued 
for  his  arrest,  or  upon  any  order  of  the  court  committing  him, 
or  enlarging  the  amount  of  bail,  or  upon  his  being  surrendered 
by  his  bail  to  answer  the  indictment  in  the  court  in  which  it  is 
found,  it  may  be  transferred  for  trial; 

And  after  conviction  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on  . 
the  undertaking  of  bail  that  he  will  pay  the  same,  or  such  part 
of  it   as   the    appellate   court  may   direct,   if   the   judgment   is 
affirmed  or  modified,  or  the  appeal  is  dismissed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will 
surrender  himself  in  execution  of  the  judgment,  upon  its  being 
affirmed  or  modified,  or  upon  the  appeal  being  dismissed,  or 
that  in  case  the  judgment  be  reversed,  and  that  the  cause  be 
remanded  for  a  new  trial,  that  he  will  appear  in  the  court  to 
which  said  cause  may  be  remanded,  and  submit  himself  to  orders 
and  process  thereof.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
Bee.  1273;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4477;  (Ariz.)  Rev.  Stats. 
1901,  sec.  1074;  (N.  D.)  Rev.  Codes 
1905,    sec    10,259;     (Or.)     B.   &  C. 


Codes,  sec.  1492;  Lord's  Oregon 
Laws,  sec.  1634;  (Wash.)  Rev.  Codes 
1907,  sec.  2086;  (Idaho)  Rev.  Codes, 
sec.  8105;  (Mont.)  Rev.  Codes  1907, 
sec.  9445;  (Utah)  Comp.  Laws  1907, 
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B6C.   4988;    People   ▼.   Cabannes,   20  XltalL — Clawson  v.  United  States, 

Cal.  525,  529;  Ex  parte  Hung  Sin,      113  U.  S.  143,  4  Utah,  34,  5  Pac. 
54  Cal.  102,  103.  689. 

m 

§  3304.    Oregon — Criminal   Appeal — Undertaking   for   Stay   of 
Proceedings. 

An  allowance  of  an  appeal  does  not  stay  the  proceedings  on  the 
judgment  unless  the  defendant  gives  an  undertaking  of  bail  on 
appeal.^ 

1  Lord's  Or.  Laws,  see.  2512. 

§  3305.   Notice  to  District  Attorney  Where  Admission  to  Bail 
is  Discretionary. 

When  the  admission  to  bail  is  a  matter  of  discretion,  the  court 
or  officer  to  whom  the  application  is  made  must  require  reason- 
able notice  thereof  to  be  given  to  the  district  attorney  of  the 
county.^ 

1  (Cal.)    Kerr's    Cyc.    Pen.    Code,  Codes,     sec.     2087;     (Idaho)     Rev. 

sec.    1274;     (Nev.)    Cutting's   C     np.  Codes,     sec.     8106;      (Mont.)     Rev. 

Laws,  sec.  4462;  (Ariz.)  Rev.  Stats.  Codes  1907,  sec.  9446;  (Utah)  Comp. 

1901,  sec.  1075;  (N.  D.)  Rev.  Codes  Laws  1907,  sec.  4988;   (Okl.)   Comp. 

1905,    see.    10,257;     (Or.)    B.   &  C.  Laws  1909,  sec.  7105. 

Codes,     sec.     1496;     Lord's    Oregon  Washington. — Ainsworth  v.  Terri- 

Laws,  sec.   1638;    (Wash.)   R.   &  B.  tory,  3  Was'h.  Ter.  270. 

§  3306.    Who  may  be  Admitted  to  Bail  on  Holding  to  Answer. 

When  the  defendant  has  been  held  to  answer  upon  an  exami- 
nation for  a  public  oflfense,  the  admission  to  bail  may  be  by  the 
magistrate  by  whom  he  is  so  held,  or  by  any  magistrate  who  has 
power  to  issue  the  writ  of  habeas  corpus.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  Codes,     sec.     8107;     (Mont.)     Rev. 

sec.   1277;    (Nev.)    Cutting's    Comp.  Codes  1907,  sec.  9447;  (Utah)  Comp. 

Laws,  sees.  4462-4466;  (Ariz.)  Rev.  Laws  1907,  sec.  4992;  (Wyo.)  Comp. 

Stats.  1901,  sec.  1076;   (N.  D.)  Rev.  Stats.  1910,  sec.  6072;  (Okl.)  Comp. 

Codes  1905,  sec.  10,253;   (Or.)  B.  &  Laws  1909,  sec.  7105. 

C.   Codes,  sec.  1497;  Lord's  Oregon  Montana. — State    v.     Lagoni,     30 

Laws,  sec.   1639;    (Wash.)    R.  &  B.  Mont.  478,  76  Pac.  1046. 
Codes,     sec.     2087;     (Idaho)     Rev.. 

§  3307.    Bail  Bond— Form. 

Bail  is  put  in  by  a  written  undertaking,  executed  by  two 
sufficient  sureties  (with  or  without  the  defendant,  in  the  discre- 
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tion  of  the  magistrate),  and  acknowledged  before  the  court  or 
magistrate,  in  substantially  the  following  form:  An  order  hav- 
ing been  made  on  the  day  of  ,  A.  D.  eighteen 

[nineteen]  ,  by  A  B,  a  justice  of  the  peace  of 

county  [or  as  the  case  may  be] ,  that  C  D  be  held  to  answer  upon 
a  charge  of   [stating  briefly  the  nature  of  the  offense],  upon 

which  he  has  been  admitted  to  bail  in  the  sum  of dol- 

lars;  we,  E  F  and  6  H  [stating  their  place  of  residence  and 
occupation],  hereby  undertake  that  the  above-named  C  D  will 
appear  and  answer  the  charge  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times  hold  himself 
amenable  to  the  orders  and  process  of  the  court,  and  if  convicted, 
will  appear  for  judgment  and  render  himself  in  execution  there- 
of, or  if  he  fails  to  perform  either  of  these  conditions,  that  we 
will  pay  to  the  people    of   the    state   of    California  the  sum  of 

dollars   [inserting  the  sum  in  which  the  defendant  is 

admitted  to  bail]  .^ 


1  See  (Cal.)  Kerr's  Cye.  Pen.  Code, 
sec.  1278;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4469;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1077;  (N.  D.)  Bev.  Codes 
1905,  sec.  10,254;  (Or.)  B.  &  0. 
Codes,  sec.  1505;  Lord's  Oregon  Laws, 
sec.  1647;  (Wash.)  B.  &  B.  Codes, 
sec.  2088;  (Idaho)  Bey.  Codes,  sec. 
8108;  (Mont.)  Bev.  Codes  1907,  sec. 
9448;   (Wyo.)  Comp.  Stats.  1910,  sec. 


6075;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  6718;  People  v.  Love,  19 
Cal.  676,  681,  682;  Ex  parte  Cook,  35 
Cal.  107,  109;  San  Francisco  v. 
Bandall,  54  Cal.  408,  410. 

Idalio. — ^United  States  v.  Shoup,  2 
Idaho,  493,  21  Pac.  656;  State  v. 
Baird,  13  Idaho,  126,  89  Pac.  298. 

Utah. — United  States  v.  Eldredge, 
5  Utah,  161,  13  Pac.  673. 


§  3308.    Utah— Mafifistrate  may  Admit  to  Bail— Form. 

Bail  must  be  put  in  by  a  written  undertaking,  executed  by  at 
least  two  sufficient  sureties  (with  or  without  the  defendant,  in 
the  discretion  of  the  magistrate),  and  duly  acknowledged,  in 
substantially  the  following  form : 

An  order   having    been  made    on  the  day    of , 

19 ,  by  ,  justice  of  the    peace  of  county, 

[or  an  information  having  been  filed  or  an  indictment  having  been 
found  on  the day  of ,  19 ,  in  the  district  court 


of  the  county  of 


•],  that 


be  held  to  answer  upon 


a  charge  of  [stating  briefly  the  nature  of  the  offense],  or  [as  the 
case  may  be]  charging  [name  of  defendant]  with  the  crime  of 
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[designating  it  generally],  and  he  having  been  admitted  to  bail 

in  the  sum  of dollars ; 

Now,'  therefore,  we, and  [as  the  fact  may 

be],  of  [stating  their  place  of  residence],  jointly  and  severally, 
hereby  undertake  that  the  above  named  [naming  the  defendant] 
will  appear  and  answer  the  charge  above  mentioned  [or  the  in- 
formation or  indictment  above  mentioned,  as  the  case  may  be], 
in  whatever  court  it  may  be  presented,  and  will  at  all  times  hold 
[or  surrender]  himself  amenable  to  the  orders  and  process  of  the 
court,  and  if  convicted,  will  appear  for  judgment,  and  render 
himself  in  execution  thereof,  or  if  he  fails  to  perform  either  of 
these  conditions,  that  he  will  pay  to  the  state  of  Utah  the  sum  of 

dollars  [inserting  the  sum  in  which  the  defendant  shall 

be  admitted  to  bail]. 

§  3309.    Oregon— Undertaking  on  Bail — ^Form. 

The  bail  must  be  given  by  a  written  undertaking,  executed  by 
one  or  more  sufficient  sureties,  in  substantially  the  following 
form; 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 
County  of . 

A  criminal  action  having  been  commenced  on  the day  of 

,    19 ,    in    the     justice's    court     aforesaid,    against 

for  the  crime  of   [designating  it  generally],  and  he 


having  been  duly  admitted  to  bail  by  the  justice  of  said  court,  in 
the  sum  of dollars,  — . 

We, ,  of  [stating  his  place  of  residence  and  occupa- 
tion], and  ,  of    [stating  the  like  as  to    him],  hereby 

undertake   that  the   above-named  shall   appear  at  the 

time  and  place  fixed  for  the  trial  of  the  above-mentioned  action, 
in  whatever  court  it  may  be  prosecuted,  and  shall  at  all  times 
render  himself  amenable  to  the  orders  and  process  of  the  court, 
and  if  convicted,  shall  appear  for  judgment,  and  surrender  him- 
self in  execution  thereof ;  or  if  he  fail  to  perform  either  of  those 
conditions,  that  we  will  pay  to  the  state  of  Oregon  the  sum  of 
dollars  [inserting  the  sum  in  which  the  defendant  is  ad- 
mitted to  bail].^ 

1  Lord's  Or.  LawB,  sec.  2503. 
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§  S310.    Undertaking  on  Appeal— Bail  Fix^d  by  BlaciBtrate— 
Form. 

[Title  of  Court  and  Cause.] 

The  People  of  tiie  State  of  California, 
State'  of  California, 
Township  of  San  Mateo, — ss. 

Whereas  by  the  judgment  of  the  police  court  of  the  township 
of  San  Mateo,  state  of  California,  nxade  and  entered  on  the  14th 
day  of  April,  1910,  in  the  action  of  the  people  of  the  state  of  Cali- 
fornia against  B.  H.  G.,  charged  with  [describe  with  what 
charged],  said  defendant  was  after  trial  and  conviction  of  said 
crime  in  said  court,  as  a  punishment  for  said  crime,  to  pay  a  fine 
of  one  hundred  and  twenty-five  dollars,  and  in  the  default  of  pay- 
ment of  said  fine  to  be  imprisoned  in  the  county  jail  of  said  town- 
ship until  said  fine  has  been  paid,  from  which  judgment  of  said 
court  said  defendant  has  appealed,  in  due  form  of  law,  to  the  su- 
perior court  of  said  township  of  San  Mateo,  and  bail  in  said  appeal 
has  been  fixed  by  T.  M.  N.,  judge  of  the  justice  court  of  said 
township,  the  magistrate  before  whom  the  trial  was  had,  in  the 
sum  of  fifty  dollars. 

Now  therefore,  T.  J.  J.,  L.  D.  P.,  residents  of  the  township  of 
San  Mateo,  hereby  undertake  that  the  above-named  B.  H.  G.,  shall 
well  and  truly  prosecute  his  appeal  in  said  appellate  court,  and 
that  he  will  pay  the  amount  of  said  fine  or  such  part  of  it  as  the 
said  appellate  court  may  direct,  if  the  judgment  be  affirmed  or 
modified,  or  said  appeal  be  dismissed,  or  that  he  will  surrender 
himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or 
modified,  or  upon  said  appeal  being  dismissed;  or  if  said  judg- 
ment be  reversed  and  the  said  cause  remanded  for  a  new  trial 
that  B.  H.  G.  will  appear  in  said  court  and  submit  to  the  orders 
and'  processes  thereof,  or  if  he  fail  to  perform  either  of  these  con- 
ditions, that  he  will  pay  the  people  of  the  state  of  California  the 

sum  of  five  hundred  dollars.  ro    i-i 

.     [Seal] 

[Residence  or  Place  of  Business.] 


.     [Seal] 

[Residence  or  Place  of  Business.] 


.     [Seal] 

[Residence  or  Place  of  Business.] 


§§  3311, 3312  hillyeb's  justices'  code,  1354 

§  3311.     Affidavit  to  Undertaking  on  Appeal— FoniL 

State  of  California, 
Township  of  San  Mateo, — ss. 

T.  J.  S.,  being  duly  sworn,  deposes  and  says:  That  he  is  a  resi- 
dent of  and  householder  in  the  township  of  San  Mateo,  state  of 
California.  That  he  is  worth  the  sum  of  five  hundred  ($500.00) 
dollars,  over  and  above  all  his  debts  and  liabilities  and  exclusive 
of  property  exempt  from  execution,  and  also  exclusive  of  all  de- 
mands for  which  he  may  become  liable  by  reason  of  the  forfeiture 
of  any  appeal  or  bail  bonds  for  which  he  is  surety.  That  his 
property  consists  of  the  following  described  real  estate,  situated  in 
the  said  township  of  San  Mateo,  and  of  the  following  values,  to 
wit:  [Description.]  That  the  same  stands  of  record  in  his  name 
in  the  records  of  said  township  in  book  (1)  of  Deeds,  page  372 
and  was  there  recorded  on  or  about  the  6th  day  of  May,  1890. 
That  the  same  is  subject  to  the  following  encumbrances  and  none 
other,  either  of  record  or  not  of  record  [note  same].  That  he  is 
the  owner  of  the  said  property  in  good  faith  and  the  same  was  not 
conveyed  to  him  for  the  purpose  of  enabling  him  to  become  surety 
upon  this  or  any  other  bond. 

T.  J.  S. 

§  3312.    Colorado— Criminal   Appeal— Bond — Stay   of   Proceed- 
ings. 

If  any  person  convicted  of  any  criminal  offense,  before  any 
justice  of  the  peace,  shall  wish  to  appeal  to  the  county  court,  he 
shall  signify  the  same  to  the  justice  of  the  peace  who  gave  the 
judgment,  and  the  justice  shall  give  him  a  statement  of  the  amount 
of  the  fine  and  costs,  and  upon  producing  the  same  to  the  clerk 
of  the  county  court  of  the  proper  county,  the  clerk  shall  write  a 
bond  to  the  people  of  the  state  of  Colorado,  in  a  penalty  double 
the  amount  of  the  fine,  and  a  suflBciency  to  cover  all  costs,  con- 
ditioned for  the  payment  of  the  amount  of  whatever  judgment  the 
court  may  render  against  the  defendant;  which  the  said  party 
appealing  shall  execute,  with  sufficient  security,  to  be  approved 
by  the  said  clerk;  and  when  such  bond  shall  be  executed,  the 
clerk  shall  notify  the  justice  who  tried  the  cause  thereof,  and 
the  said  justice  shall  stay  all  further  proceedings,  and  return  the 
papers  to  the  next  succeeding  term  of  the  county  court,  when  t,he 
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same  shall  be  tried;  provided,  all  sneh  appeals  shall  be  prayed 
for  and  the  bond  executed  within  ten  days  after  the  judgment 
rendered.* 

1  (Colo.)  Bev.  Stats.  1908,  see.  3869. 

§  3313.    Qualification  of  Bail. 
The  qualifications  of  bail  are  as  follows; 

1.  Each  of  them  must  be  a  resident,  householder,  or  free- 
holder within  the  state,  but  the  court  or  magistrate  may  refuse 
to  accept  any  person  as  bail  who  is  not  a  resident  of  the  county 
where  bail  is  offered; 

2.  They  must  each  be  worth  the  amount  specified  in  the  under-  * 
taking,  exclusive  of  property  exempt  from  execution;  but  the 
court  or  magistrate,  on  taking  bail,  may  allow  more  than  two 
sureties  to  justify  severally  in  amounts  less  than  that  expressed 
in  the  undertaking,  if  the  whole  justification  be  equivalent  to 
that  of  sufficient  bail.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
see.  1279;  (Nov.)  Cutting's  Comp. 
Laws,  sec.  4470;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1078;  (N.  D.)  Bev.  Codes 
1905,  sec.  10,259;  (Or.)  B.  &  C. 
Codes,  see.  1507;  Lord's  Oregon 
Laws,  sec.  1649;  (Wash.)  B.  &  B. 
Codes,     sec.     1956;     (Idaho)     Bev. 


Codes,  see.  8109;  (Mont.)  Bev. 
Codes  1907,  sec.  9449;  (S.  D.)  Comp. 
Laws  1910,  sec.  588,  p.  734;  (Utah) 
Comp.  Laws  1907,  sec.  4996;  (Wyo.) 
Comp.  Stats.  1910,  sec.  7108;  (Kan.) 
Daasler's  Gen.  Stats.  1909,  sec.  6715; 
Mansir  v.  Superior  Court,  65  Cal.  583, 
4  Pac.  627. 


§  3314.    Oregon— Qualifications  of  Bail  in  Criminal  Actions. 

The  qualifications  of  bail  in  criminal  actions  in  justices'  courts, 
and  the  justification  thereof,  is  prescribed  and  regulated  by  the 
Code  of  Criminal  Procedure.^ 

1  Lord's  Or.  Laws,  sec.  2516. 

§  3316.    Justification  of  Bail 

The  bail  must  in  all  cases  justify  by  affidavit  taken  before  the 
magistrate,  that  they  each  possess  the  qualifications  provided  in 
the  preceding  section.  Th«  magistrate  may  further  examine  the 
bail  upon  oath  concerning  their  sufficiency,  in  such  manner  as  he 
may  deem  proper.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,      Laws,  sec.  4471;    (Ariz.)   Bev.  Stats, 
see.    1280;     (Nev.)    Cutting's    Comp.       1901,  sec.  1079;   (N.  1>.)  Rey.  Codes 


§§  3316-3318 
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1905,  Bee.  10,259;  (Or.)  B.  ft  C. 
Codes,  sec.  1508;  Lord's  Oregon 
Laws,  see.  1650;  (Wash.)  B.  &  B. 
Codes,  sec.  1956;  (Idaho)  Bev.  Codes, 
sec.  8110;  (Mont.)  Rev.  Codes  1907, 
sec.  9450;   (S.  D.)  Comp.  Laws  1910, 


see.  58S;  (Utah)  Comp.  Lawv  1907, 
see.  4907;  (Okl.)  Comp.  Laws  1909, 
see.  7108 ;  (Kan.)  Dassler's  Oen.  Stats. 
1909,  sees.  6716,  6717;  Mansir  v.  Su- 
perior Court,  65  Cal.  588,  4  Pae.  627. 


§  3316.    Order  for  Discharge  on  Oiving  Bail. 

Upon  the  allowance  of  bail  and  the  execution  of  the  under- 
taking, the  magistrate  must,  if  the  defendant  is  in  custody,  make 
and  sign  an  order  for  his  discharge,  upon  the  delivery  of  which 
to  the  proper  oflBcer  the  defendant  must  be  discharged.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
see.  1281;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4472;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1080;  (Or.)  B.  &  C.  Codes, 
sec.  1509;  Lord's  Oregon  Laws,  sec. 
1651;  (Waah.)  B.  &  B.  Codes,  see. 
1956;  (Idaho)  Bev.  Codes,  sec.  8111; 
(Mont.)  Bey.  Codes,  1907,  sec.  9451; 


(8.  D.)  Comp.  Laws  1910,  see.  588, 
p.  734;  (UtAh)  Comp.  Laws  1907, 
sec.  4998;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec  6719;  People  ▼. 
Shainwald,  51  Cal.  468,  470;  San 
Francisco  v.  Bandall,  54  Cal.  408, 
411;  Mansir  ▼.  Superior  Court,  65 
CaL  582,  583,  4  Pac.  627. 


§  3317.    Order  for  Discharge,  by  Whom  Made. 

In  the  case  in  which  defendant  may  be  adflnitted  to  bail  upon 
an  appeal,  the  order  admitting  him  to  bail  may  be  made  by  any 
magistrate  having  the  power  to  issue  a  writ  of  habeas  corpus,  or 
by  the  magistrate  before  whom  the  trial  was  had.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  1291;  (Nev.)  Cutting's  Comp. 
Jjaws,  sec.  4466;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1081;  (N.  D.)  Bev.  Stats. 
1901,     sec.     10,260;      (Idaho)     Bev. 


Codes,  sec.  8118;  (Mont.)  Bev.  Codes 
1907,  sec.  9459;  (Utah)  Comp.  Laws 
1907,  sec.  5000;  (Wyo.)  Comp.  Stats. 
1910,  sec.  6119;  (Okl.)  Comp.  Laws 
1909,  sec.  7107. 


§  3318.    Qualifications  of  Bail. 

The  bail  must  possess  the  qualiflbations,  and  must  be  put  in, 
in  all  respects,  as  provided  in  this  chapter,  except  that  the  under- 
taking must  be  conditioned  as  prescribed  in  section  3304,  for 
undertakings  of  bail  on  appeal.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  Bev.  Codes,  sec.  8119;  (Mont.)  Bev. 

sec.    1292;    (Nev.)    Cutting's    Comp,  Codes  1907,  sec.  9460;  (Utah)  Comp. 

Laws,  sees.  4470-4476;   (N.  D.)  Bev.  Laws  1907,  sec.  5000;  (Wyo.)  Comp. 

Codes    1905,    see.    10,259;     (Idaho)  Stats.  1910,  sec.  6120. 
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§  3319.   Deposit  in  Lieu  of  BaiL 

The  defendant,  at  any  time  after  an  order  admitting  him  to 
bail,  instead  of  giving  bail,  may  deposit  with  the  clerk  of  the 
court  in  which  he  is  held  to  answer,  the  sum  mentioned  in  the 
order,  and  upon  delivering  to  the  officer  in  whose  custody  he  is 
a  certificate  of  the  deposit,  he  must  be  discharged  from  custody.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  1295;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4481;  (Ariz.)  Rev.  Stats. 
1901,  sec.  1089;  (N.  D.)  Eev.  Codes 
1905,  sec.  10,261;  (Or.)  B.  &  C. 
Codes,  see.  1518;  Lord's  Oregon  Laws, 
sec.   1660;    (Wash.)    R.   &  B.   Codes, 


8120;  (Mont.)  Rev.  Codes  1907,  sec. 
9461 ;  (S.  D.)  Comp.  Laws  1910,  sec. 
590,  p.  734;  (Utah)  Comp.  Laws 
1907,  sec.  5001;  (Okl.)  Comp.  Laws 
1909,  sec.  7110;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6721;  Ex  parte 
Rosenheim,  83  Cal.  388,  391,  23  Pac. 


sec.  2089;    (Idaho)   Rev.  Codes,  sec.      372. 


§  3320.   Deposit  in  Exoneration  of  Bail  Bond. 

If  the  defend'ant  has  given  bail,  he  may,  at  any  time  before 
the  forfeiture  of  the  undertaking,  in  like  manner  deposit  the  sum 
mentioned  in  the  recognizance,  and  upon  the  deposit  being  made 
the  bail  is  exonerated.^ 


1  See  Kerr's  Cyc.  Pen.  Code,  sec. 
1296. 

As  to  bail,  when  given  and  before 
forfeiture:  (Cal.)  Kerr's  Cyc.  Pen. 
Code,  sec.  1296;  (Nev.)  Cutting's 
Comp.  Laws,  sec.  4482;  (Ariz.)  Rev. 
Stats.  1901,  sec.  1089;  (N.  D.)  Rev. 
Codes  1905,  sec.  10,267;  (Or.)  B.  &  C. 
Codes,     sec.     1519;     Lord's     Oregon 


Laws,  sec.  1661;  (Wash.)  R.  &  B. 
Codes,  sec.  2231;  (Idaho)  Rev. 
Codes,  sec.  8121;  (Mont.)  Rev.  Codes 
1907,  sec.  9412;  (S.  D.)  Comp.  Laws 
1910,  sec.  590,  p.  734;  (Utah)  Comp. 
Laws  1907,  sec.  5002;  (Okl.)  Comp. 
Laws  1909,  sec.  7110;  (Kan.)  Dass- 
ler's Gen.  Stats.  1909,  sec.  6721. 


§  3321.    Application  of  Deposit  of  Money  on  Judgment  for  Pay- 
ment of  Fine. 

"Wihen  money  has  been  deposited,  if  it  remains  on  deposit  at 
the  time  of  a  judgment  for  the  payment  of  a  fine,  the  county 
clerk  must,  under  the  direction  of  the  court,  apply  the  money  in 
satisfaction  thereof,  and  after  satisfying  the  fine  and  costs,  must 
refund  the  surplus,  if  any,  to  the  defendant.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
8ec.  1297;  (Nev.)  Cntting's  Comp. 
Laws,  ftec.  4483;  (Ariz.)  Bev.  Stata. 
1901,  sec.  1091;  (N.  D.)  Rev.  Codes 
1905,  sec.  10,2^7;  (Or.)  B.  &  0.  Codes, 


sec.  1521;  Lord's  Oregon  Laws,  sec. 
1663;  (Wash.)  Bw  &  B.  Codes,  sec. 
2236;  (Idaho)  Bev.  Codes,  see.  8122;^ 
(Mont.)  Bev.  Codes  1907,  8«c.  9463;, 
(Utah)  Comp.  Laws  1907,  seo.  5003. 
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§  3322.    Exoneration  of  Bail  by  Surrender  of  Defendant. 

At  any  time  before  the  forfeiture  of  their  undertaking  the  bail 
may  surrender  the  defendant  in  their  exoneration,  or  he  may  sur- 
render himself,  to  the  oflBcer  to  whose  custody  he  was  committed 
at  the  time  of  giving  bail,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  oflScer,  who  must  detain  the  defendant  in  his  cus- 
tody thereon  as  upon  a  commitment,  and  by  a  certificate  in  writ- 
ing acknowledge  the  surrender: 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  action  or  appeal  is  pending  may,  upon  notice 
of  five  diays  to  the  district  attorney  of  the  county,  with  a  copy  of 
the  undertaking  and  certificate,  order  that  the  bail  be  exonerated, 
and  on  filing  the  order  and  the  papers  used  on  the  application, 
they  are  exonerated  accordingly.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  1907,  sec.  9464;  (8.  D.)  Comp.  Laws 

sec.  1300;    (Nev.)    Cutting's    Comp.  1910,  sec.  591,  p.  734;  (Utah)  Comp. 

Laws,  sees.  4484-4486;   (Ariz.)  Rev.  Laws  1907,  sec.  5004;  (W70.)  Comp. 

Stats.  1901,  sec.  1092;  (N.  D.)  Rev.  Stats.  1910,  sec.  6080;   (Okl.)  Comp. 

Codes  1905,  sec.  10,266;   (Or.)  B.  &  Laws  1909,  see.  7111;    (Neb.)    Cob- 

C.   Codes,  sec.   1522;   Lord's  Oregon  bey's   Ann.   Stats.,   sees.   2510-2512; 

Laws,  sec.   1664;    (Wash.)    B.  &  B.  (Kan.)    Dassler's    Oen.    Stats.    1909, 

Codes,     sec.     2090;     (Idaho)     Bev.  sec.    6724;    People    v.    McBeynolds, 

Codes,  sec.  8123;  (Mont.)  Bey.  Codes  102  Cal.  308,  312,  36  Pac.  590. 

§  3323.   Bight  of  Bail  to  Arrest  Defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
time  before  they  are  finally  discharged,  and  at  any  place  within 
the  state,  may  themselves  arrest  him,  or  by  a  written  authority, 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  any 
person  of  suitable  age  and  discretion  to  do  so.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  Codes,     sec.     8124;     (Mont.)     Bev. 

sec.    1301;    (Nev.)    Cutting's    Comp.  Codes  1907,  sec.  9465;  (S.  D.)  Comp. 

Laws,  sec.  4485;  (Ariz.)  Bev.  Stats.  Laws  1910,  sec.  591,  p.  734;  (Utah) 

1901,  sec.  1094;   (N.  D.)  Bev.  Codes  Comp.  Laws  1910,  sec.  5005;  (Wyo.) 

1905,    sec.    10,266;     (Or.)     B.   ft   C.  Comp.  Stats.  1910,  sec.  6080;  (Okl.) 

Codes,     sec.     1523;     Lord's    Oregon  Comp.  Laws  1909,  sec.  7111;  (Kan.) 

Laws,  sec.   1665;    (Wash.)   B.  &  B.  Dassler's  Gen.  Stats.  1909,  sec.  6728. 
Codes,     sec.     2090;     (Idaho)     Bev. 

§  3324.   Betnm  of  Money  Deposited  on  Surrender  of  Defendant. 

If  money  has  been  deposited'  instead  of  bail,  and  the  defend- 
ant, at  any  time  before  the  forfeiture  thereof^  surrenders  him- 
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self  to  the  officer  to  whom  the  conumtment  was  directed,  in  the 
manner  provided  in  the  last  two  sections,  the  court  must  order  a 
return  of  the  deposit  to  the  defendant,  upon  producing  the  cer- 
tificate of  the  officer  showing  the  surrendjer,  and  upon  a  notice  of 
five  days  to  the  district  attorney,  with  a  copy  of  the  certificate.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Ck)de, 
sec.  1302;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4487;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1094;  (N.  D.)  Bev.  Codes 
1905,  sec.  10,267;  (Or.)  B.  &  C. 
Codes,  sec.  1524;  Lord's  Oregon 
Laws,  see.  1666;  (Wash.)  B.  &  B. 
Codes,  sec.  2000;  (Id&ho)  Bev. 
Codes,  sec.  8125;  (Mont.)  Bev. 
Codes  1907,  sec.  9466;  (S.  D.)  Comp, 


XiawB  1910,  eec.  591,  p.  734;  (Utah) 
Comp.  Laws  1907,  sec.  5006;  (Wyo.) 
Comp.  Stats.  1910,  sec.  6080;  (Okl.) 
Comp.  Laws  1909,  sec.  7111;  (Neb.) 
Cobbey's  Ann.  Stats.,  sees.  2510- 
2512;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  6724. 


Nebraska. — Smith     v.     State, 
Neb.  309,  11  N.  W.  317. 
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§  3325.   Forfeiture  of  Bail. 

If,  without  sufficient  excuse,  the  defendant  neglects  to  appear 
for  arraignment  or  for  trial  or  judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may  be  lawfully  required,  or 
to  surrender  himself  in  execution  of  the  judgment,  the  court 
must  direct  the  fact  to  be  entered  upon  its  minutes,  and  the  un- 
d'ertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as  the 
case  may  be,  must  thereupon  be  declared  forfeited.  But  if  at 
any  time  within  twenty  days  after  such  entry  in  the  minutes,  the 
defendant  or  his  bail  appear  and  satisfactorily  excuse  his  neglect, 
the  court  may  direct  the  forfeiture  of  the  undertaking  or  the 
deposit  to  be  discharged  upon  such  temus  as  may  be  just.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  1305;  (Nev.)  Cutting's  Comp. 
Laws,  sees.  4488,  4489;  (Ariz.)  Bev. 
Stats.  1901,  sees.  1096,  1097;  (N.  D.) 
Kev.  Codes  1905,  sec.  10,263;  (Or.) 
B.  &  C.  Codes,  sec.  1527;  Lord's 
Oregon  Laws,  sec.  1669;  (Wash.) 
B.  &  B.  Codes,  sec.  2233;  (Idaho) 
Bev.  Codes,  sec.  8126;  (Mont.)  Bev. 
Codes  1907,  sec.  9467;  (S.  B.)  Comp. 
Laws  1910,  sec.  592,  p.  734;  (Utah) 
Comp.  Laws  1907,  sec.  5007;  (Wyo.) 
Comp.  Stats.  1910,  sec.  6082;  (OkL) 


Comp.  Laws  1909,  sec.  7112;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  2510; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec.  6725;  People  v.  McBeynolds, 
102  Cal.  308,  311,  312,  36  Pac.  690. 

tJtali. — People  v.  Tremayne,  3 
Utah,  331,  3  Pac.  86;  United  States 
V.  Eldredge,  5  Utah,  161,  13  Pac. 
673. 

South  Dakota. — State  v.  Breen,  6 
S.  D.  539;  State  ▼.  Newson,  8  S.  D. 
329. 


§§  3326-3328 
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§  3326.   Action  A^^ainst  Bail  on  Forfeiture. 

If  the  forfeiture  is  not  discharged,  as  provided  in  the  last  sec- 
tion, the  district  attorney  may  at  any  time  after  twenty  d-ays 
from  the  entry  upon  the  minutes,  as  provided  in  the  last  section, 
proceed  by  action  against  the  bail  upon  their  undertaking.^ 


1  See  (Oal.)  Kerr's  Cyc.  Pen.  Code, 
Bee.  1306;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4490;  (Ariz.)  Be  v.  Stats. 
1901,  sec.  1098;  (N.  D.)  Bev.  Codes 
1905,  sec.  10,269;  (Or.)  B.  &  C. 
Codes,  sec.  1528;  Lord's  Oregon 
Laws,  sec.  1670;  (Wash.)  B.  &  B. 
Codes,  sec.  2235;  (Idaho)  Bev. 
Codes,  sec.  8127;  (Mont.)  Bev. 
Codes  1907,  sec.  9471;  (S.  D.)  Comp. 
Laws  1910,  sec.  592,  p.  734;  (Utah) 


Comp.  Laws  1907,  sec.  5008;  (Wyo.) 
Comp.  Stats.  1910,  sec.  6083;  (Okl.) 
Comp.  Laws  1909,  sec.  7112;  (Neb.) 
Cobbey's  Ann.  Stats,  sec.  2545; 
(Kan.)  Daseler's  Gen.  Stats.  1909, 
sec.  6728;  People  v.  De  Pelanconi, 
63  Cal.  409,  410. 

Utah.— State  v.  Davis,  27  Utah, 
368,  75  Pac.  857;  State  v.  Candland, 
25  Utah,  172,  70  Pac.  403;  People 
V.  Tremayne,  3  Utah,  331,  3  Pac.  85. 


§  3327.    Deposit  of  Honey— When  Forfeited,  How  Disposed  of. 

If,  by  reason  of  the  n^lect  of  the  defendant  to  appear,  money 
deposited  instead  of  bail  is  forfeited,  and  the  forfeiture  is  not 
discharged  or  remitted,  the  clerk  with  whom  it  is  deposited  must, 
at  the  end  of  thirty  days,  unless  the  court  has  before  that  time 
discharged  the  forfeiture,  pay  over  the  money  deposited',  to  the 
county  treasurer.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  1307;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4491;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1099;  (N.  B.)  Bev.  Codes 
1905,  sec.  10,267;  (Or.)  B.  &  C. 
Codes,  sec.  1529;  Lord's  Oregon 
Laws,  sec.  1671;  (Wash.)  B.  &  B. 
Codes,     sec.     2089;     (Idaho)     Bev. 


Codes,  sec  8128;  (Mont.)  Bev. 
Codes  1907,  sec  947^;  (S.  D.)  Comp. 
Laws  1910,  sec.  592,  p.  734;  (Utah) 
Comp.  Laws  1907,  sec.  5000;  (Okl.) 
Comp.  Laws  1909,  sec.  7112;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  2544; 
(Kan.)  Daseler's  Gen.  Stats.  1909, 
sec  6728. 


§  3328.  Bearrest  of  Defendant  on  Forfeiture  of  Bail  or  Sureties 
Becoming  Insufficient. 
The  court  to  which  the  committing  magistrate  returns  the 
depositions  or  in  which  an  indictment,  information  or  appeal  is 
pending,  or  to  which  a  judgment  on  appeal  is  re^i*;ted  to  be  car- 
ried into  eflfect,  may,  by  an  order  entered  upon  its  minutes^ 
direct  the  arrest  of  the  defendant  and  his  commitment  to  the 
officer  to  whQ3e  custody  he  was  committed  at  the  timie  of  giving 
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bail,  and  Ids  detention  until  legally  discharged,  in  the  following 
cases: 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred 
a  forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or 
either  of  them,  are  dead  or  insufScient,  or  have  removed  from  the 
atate.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  (S.  D.)  Comp.  LawB  1910,  sec.  592, 

sec.    1310;    (Nev.)    Cutting's   Comp.  p.    734;    (Utah)    Comp.   Laws   1907, 

Laws,  sec.  4492;  (Ariz.)  Bev.  Stats.  sec.  5010;  (Wyo.)  Comp.  Stats.  1910, 

1901,  sec.  1100;  (Or.)  B.  &  C.  Codes,  sec.  6080;   (Okl.)   Comp.  Laws  1909, 

•ec.  1534;  Lord's  Oregon  Laws,  eec.  sec.    7111;     (Neb.)     Cobbey's    Ann. 

1676;  (Idaho)  Bev.  Codes,  sec.  8129;  Stats.^  sec.  2510. 
(Mont.)  Bev.  Codes  1907,  sec.  9474; 

§  3329.   Order  for  Recommitment — Contents. 

The  order  for  the  recommitment  of  the  defendant  must  recite 
generally  the  facts  upon  which  it  is  founded,  and  direct  that  the 
defendant  be  arrested  by  any  sheriflf,  constable,  marshal,  or 
policeman  in  this  state,  and  committed  to  the  officer  in  whose 
custody  he  was  at  the  time  he  was  admitted  to  bail,  to  be  detained 
until  legally  discharged.^ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,  Codes,    sec.     1534;     Lord's    Oregon 

sec.    1311;    (Nev.)    Cutting's   Comp.  Laws,  sec.  1676;  (Idaho)  Bev.  Codes, 

Laws,  see.  4493;  (Ariz.)  Bev.  Stats.  sec.  S130;  (Mont.)  Bev.  Codes  1^07, 

1901,  sec.  1103;   (N.  D.)  Bev.  Codes  seow  9476. 
1905,    sec.    10,264;    (Or.)    B.    &    0. 

§  3330.    Defendant — ^How  Arrested  on  Recommitment. 

The  defendant  may  be  arrested  pursuant  to  the  order,  upon  a 
certified  copy  thereof,  in  any  county,  in  the  same  manner  as  upon 
a  warrant  of  arrest,  except  that  when  arrested  in  another  county 
the  order  need  not  be  indorsed  by  a  magistrate  of  the  county.^ 

1  See  (CaL)  Kerr's  Cyc.  Pen.  Code,      Laws,  sec   1677;    (Wash.)    B.   &  B. 
1312;    CNev.)    Cutting's   Comp.       Codes,     sec.     2233;      (Idaho)     Bev. 


Laws,  sec.  4494;  (Ariz.)  Bev.  Stats.  Codes,     see.     8131;     (Mont.)     Bev. 

1901,  sec.  1102;   (N.  D.)  Bev.  Codes  Codes  1907,  sec.  9476;   (Okl.)  Comp. 

1905,    sec.    10,266;     (Or.)    B.   &   C.  Laws  190,9,  sec.  711L 
Oodes^    sec.     1535;     Lord's    Oregon 

80 
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§  8381.  Oommitinmt  of  Defendant  for  Failure  to  Appear  for 
Judgment. 
If  the  order  recites,  as  the  ground  upon  which  it  is  made,  the 
failure  of  the  defendant  to  appear  for  judgment  upon  conviction, 
the  defendant  must  be  committed  according  to  the  requirement  of 
the  order.^ 

1  See  Kerr's  Gyc.  Pen.  Code,  sec.  1313. 

§  3332.    On  Rearrest  Defendant  Admitted  to  Bail— When. 

If  the  order  be  made  for  any  other  cause,  and  the  offense  is 
bailable  the  court  may  fix  the  amount  of  bail*,  and  may  cause  a 
direction  to  be  inserted  in  the  order  that  the  defendant  be  ad- 
mitted to  bail  in  the  sum  fixed,  which  must  be  specified  in  the 
order.^ 

■ 

1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code,      lamsj  sec.  4496;  (Idaho)  Bev.  CodeS; 
sec.   1314;    (Nev.)    Cutting's    Comp.      Mc.  8133. 


§  3333.    Who  may  Take  Bail  in  Foregoing  Case. 

When  the  defendant  is  admitted  to  bail,  the  bail  may  be  taken 
by  any  magistrate  in  the  county,  having  authority  in  a  similar 
case  to  admit  to  bail,  upon  the  holding  of  the  defendant  to  an- 
swer before  an  indictment  or  by  any  other  magistrate  desig- 
nated by  the  court.^ 

i»See  (Cal.)  Kerr's  Cyc.  Pen.  Cod«,  Laws,  sec.  4497;  (Idaho)  Bev.  Codes, 
sec.    1315;    (Nev.)    Cutting's   Comp.       sec.  8134. 

§  3334.    Undertaking  When  Bail  is  Taken  on  Becommitment — 
ForuL 

When  bail  is  taken  upon  the  recommitment  of  the  defendant, 
the  undertaking  must  be  in  substantially  the  following  form: 

An  order  having  been  made  on  the  day  of  , 

A.   D.  eighteen    [nineteen]    ,   by   the  court    [naming  it], 

that  A   B   be  admitted  to  bail  in  the  sum  of dollars,  in 

an  action  pending  in  that  court  against  him  in  behalf  of  the 
people  of  the  state  of  California,  upon  an  [information,  present- 
ment, indictment,  or  appeal,  as  the  case  may  be],  we,  C  D  and 
E  F,  of  [stating  the*ir  places  of  residence  and  occupation], 
hereby  undertake  that  the  above-named  A  B  will  appear  in  that 
or  any  other  court  in  which  his  appearance  may  be  lawfully  re- 
quired   upon   that    [information,    presentment,    indictment,    or 
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appeal,  as  the  ease  may  be],  and  will  at  all  times  render  himself 
amenable  to  its  orders  and  process,  and  appear  for  judgment 
and  surrender  himself  in  execution  thereof;  or  if  he  fails  to  per- 
form either  of  these  conditions,  that  we  will  pay  to  the  people  of 

the  state  of  California  the  sum  of  dollars  [insert  the 

sum  in  which  the  defendant  is  admitted  to  bail]  .^ 

1  See  (Gal.)  Kerr's  Cye.  Pen.  Code,  Codes,     sec.     1535;     Lord's     Oregon 

flee.    1316;    (Nev.)    Cutting's   Comp.  Laws,  sec.  1677;  (Idaho)  Rev.  Codes, 

Laws,  sec.  44&3;   (Ariz.)  Rev.  Stata.  sec.  8135;  (Mont.)  Rev.  Codes  1907, 

1901,  Bee.  1101;   (N.  D.)  Rev.  Codes  sec.  9480. 
1905,   sec.    10,264;     (Or.)     B.    &    C. 

§  3336.    Qualifications  of  Bail. 

The  bail  must  possess  the  qualifications,  and  must  be  put  in, 
in  all  respects,  in  the  manner  already  prescribed.^ 

1  See  (Gal.)  Kerr's  Cye.  Pen.  Code,  Codes,     sec.     8136;     (Mont.)     Rev. 

sec.    1317;    (Nev.)    Cutting's    Comp.  Codes  1907,  sec.  9449;  (S.  D.)  Comp. 

IjawB,  sec.  4470;  (Ariz.)  Rev.  Stats.  Laws  1910,  see.  588,  p.  734;  (Utah) 

3901,  sec.  1078;  (N.  D.)  Rev.  Codes  Comp.  Laws  3907,  sec.  4996;  (Wyo.) 

3905,    sec.     10,259;     (Or.)    B.    &   C.  Comp.  Stats.  1910,  sec.  6088;   (Okl.) 

Codes,    sec.     1344;     Lord's     Oregon  Comp.  Laws  1909,  sec.  7108. 
Laws,     sec.     1478;      (Idaho)     Rev. 

§  3336.    nndertaldng  on  Holding  to  Answer — Form. 

[Title  of  Court  and  Cause.] 

An  order  having  been  made  on  the  23d  day  of  January,  A.  D. 
nineteen  hundred  and  nine,  by  L.  T.  J.,  a  justice  of  the  peace  of 
Alameda  county,  that  T.  S.  P.  be  held  to  answer  upon  a  charge 
of  intent  to  defraud  upon  which  he  has  been  admitted  to  bail  in 
the  sum  of  one  hundred  and  twenty-five  ($125.00)  dollars;  we, 
B.  H.  G.,  a  resident  of  Berkeley,  state  of  California,  and  by  occu- 
pation a  carpenter,  and  K.  T.  W.,  a  resident  of  Oakland,  state  of 
California,  and  by  occupation  a  clerk,  hereby  undertake  that  the 
above-named  T.  S.  F.  will  appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and  will  at  all 
times  hold  himself  amenable  to  the  orders  and  process  of  the 
court,  and  if  convicted,  will  appear  for  judgment  and  render  him- 
self in  execution  thereof;  or  if  he  fails  to  perform  either  of  these 
conditions,  that  we  will  pay  to  the  people  of  the  state  of  Cali- 
fornia the  sum  of  one  hundred  and  fifty  ($150.00)  dollars. 

"' .     [Seal] 

.     [Seal] 
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State  of  California, 
County  of  Alameda, — ss. 

B.  H.  G.  and  K.  T.  W.,  whose  names  are  subscribed  as  the  sure- 
ties to  the  above  undertaking,  hereby  severally  duly  sworn,  each 
for  himself,  says,  that  he  is  a  resident  and  a  property  holder 
within  the  state  of  California,  and  that  he  is  worth  the  amount 
specified  in  the  said  undertaking  as  the  penalty  thereof,  over  and 
above  all  his  just  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution. 


Subscribed  and  sworn  to  before  me,  this  24th  day  of  January, 
A.  D.  1909. 

L.  T.  J., 
Justice  of  the  Peace  in  and  for  said  Alameda  Township. 

§  3337.    Washington — Recognizance  in  Cases  of  Apprehended 
Dajiger. 

The  magistrate  before  whom  any  person  is  brought  upon  charge 
of  having  made  threats  as  aforesaid  shall,  as  soon  as  may  be,  hear 
and  examine  the  complaint ;  and  if  it  shall  appear  that  there  is  just 
cause  to  fear  that  any  such  offense  will  be  committed  by  the  party 
complained  of,  he  shall  be  required  to  enter  into  recognizance,  with 
sufficient  sureties,  in  such  sum  as  the  magistrate  shall  direct,  toward 
all  the  people  of  the  state,  and  especially  toward  the  person  re- 
quiring such  security,  for  such  term  as  the  magistrate  shall  order, 
not  exceeding  one  year,  but  he  shall  not  be  ordered  to  recognizance 
for  his  appearance  at  the  superior  court  unless  he  is  charged  with 
some  offense  for  which  he  ought  to  be  held  to  answer  at  said 
court.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1940. 

§  3338.    Washington — ^Recognizances    to    be    Transmitted    and 
Filed. 
Every  recognizance  taken  pursuant  to  the  foregoing  provisions 
shall  be  transmitted  to  the  superior  court  for  the  county  within  ten 
days,  and  shall  be  there  jfiled  on  record  by  the  clerk.^ 

1  Bern.  A  Bal.  Ann.  Codes  &  Stats.,  sec.  1945. 


13G5  CRIMINAL  AcnoNS.  §§  8339-3342 

§  3339.    Washins^on— BecognizaxioeB  Without  Process,  When. 

Every  person  who  shall,  in  the  presence  of  any  magistrate,  or 
before  any  judge  of  a  court  of  record,  make  an  affray,  or  threaten 
to  kill  or  beat  another,  or  to  commit  any  violence  or  outrage  against 
his  person  or  property,  and  every  person  who,  in  the  presence  of 
such  judge  or  magistrate,  shall  contend  with  hot  and  angry  words 
to  the  disturbance  of  the  peace,  may  be  ordered,  without  process  or 
other  proof,  to  recognize  for  keeping  the  peace  or  being  of  good 
behavior  for  a  term  not  exceeding  three  months,  and  in  case  of  re- 
fusal may  be  committed  as  before  directed.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  1949. 

§  3340.    Washington— When  Portion  of  Penalty  is  Remitted. 

Whenever,  upon  a  suit  brought  on  any  such  recognizance,  the 
penalty  thereof  shall  be  adjudged  forfeited,  the  court  may  remit 
such  portion  of  the  penalty,  on  the  petition  of  any  defendant,  as  the 
circumstances  of  the  case  shall  render  just  and  reasonable.^ 

^  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1947. 

§  3341.    Washington— When  Surety  may  Surrender  Principal — 
ElFect  of. 

Any  surety  in  recognizance  to  keep  the  peace  or  for  good  behavior, 
or  both,  shall  have  the  same  authority  and  right  to  take  and  sur- 
render his  principal  as  if  he  had  been  bail  for  him  in  a  civil  cause, 
and  upon  such  surrender  shall  be  discharged  and  exempt  from  all 
liability  for  any  act  of  the  principal,  subsequent  to  such  surrender, 
which  would  be  a  breach  of  the  condition  of  the  recognizance ,  and 
the  person  so  surrendered  may  recognize  anew,  with  sufficient  sure- 
ties, before  any  justice  of  the  peace^  for  the  residue  of  the  term,  and 
thereupon  shall  be  discharged.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1948. 

§  3342.    Washington— Abstract  of  Costs  to  be  Forwarded  With 
Papers. 

In  all  cases  where  any  magistrate  shall  order  a  defendant  to 
recognize  for  his  appearance  before  a  justice  of  the  peace  or  the 
superior  court,  he  shall  forward  with  the  papers  in  the  case  an  ab- 
stract of  the  costs  that  have  accrued  in  the  case,  and  such  costs  shall 
be  subject  to  the  final  determination.* 

1  Bern,  ft  BaL  Ann.  Codes  ft  Stats.,  sec.  1966. 
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AETICLE  XVI. 

COMMITMENT  OF  DEPENDANT— EXECUTION  FOB  FINB. 

9  3343.  Proceedings  on  commitment. 

§  3344.  Colorado — Execution  on  judgment  for  fines  and  costs. 

S  334S.  Colorado — Capias  to  issue  when  no  goods  found. 

§  3346.  Colorado  —  Judges  and  justices  conserve  peace — Arrest — Commit- 
ment— Becognizances. 

§  3347.  Washington — When  defendant  committed. 

§  3348.  Washington — Defendant  discharged  on  giving  security. 

§  3349.  Commitment — ^Form. 

§  3350.  Undertaking  of  witnesses  to  appear. 

§  3351.  Security  for  appearance  of  witnesses. 

§  3352.  Infants  and  married  women  required  to  procure  sureties. 

§  3353.  Commitment  of  witnesses  on  refusal  to  give  security. 

§  3354.  Conditional  examination  of  witnesses  where  unable  to  give  security. 

i  3355.  Magistrate  to  return  depositions  to  the  court. 

§  3343.    Proceedings  on  Commitment. 

If  the  magistrate  order  the  defendant  to  be  committed,  he  must 
make  out  a  coDunitment,  signed  by  him,  with  his  name  of  oflfice,  and 
deliver  it,  with  the  defendant,  to  the  oflfieer  to  whom  he  is  com- 
mitted, or,  if  that  officer  is  not  present,  to  a  peace  officer,  who  must 
deliver  the  defendant  into  the  proper  custody,  together  with  the 
commitment.* 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  876;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4135;  (Ariz.)  Bev.  Stats. 
1901,  sec.  776;  (N.  D.)  Eev.  Codes 
1905,  sec.  9778;  (Or.)  B.  &  C.  Codes, 
sec.  1646;  Lord's  Oregon  Laws,  sec. 
7098;  (Idaho)  Bev.  Codes,  eec. 
7532;  (Mont.)  Bev.  Codes  1907,  sec. 
9093;    (S.    D.)    Comp.    Laws    1910, 


sec.  150,  p.  683;  (Utah)  Comp.  Laws 
1907,  sec.  4679;  (Okl.)  Comp.  Laws 
19Q9,  sec.  6633;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  2462;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  6630; 
(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
1484.  See,  also.  People  v.  Geiger,  49 
Cal.  643,  651;  People  v.  Sehom,  116 
Cal.  503,  506,  507,  48  Pac.  495. 


§  3344.  Colorado — ^Execution  on  Judgment  for  Fines  and  Costs. 
Upon  the  rendition  of  judgment,  the  justice  shall  issue  execution 
for  the  fine  and  costs,  which  may  be  levied  upon  any  personal  prop- 
erty of  the  defendant  or  defendants,  which  shall  be  sold  for  what- 
ever it  will  bring  in  cash,  after  giving  notice  as  in  other  cases; 
Provirlod,  however,  that  if  the  party  so  convicted  have  a  family, 
then  the  constable  shall  reserve  from  execution  one  bed  and  bed- 
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ding,  one  cow,  and  five  hundred  dollars'  worth  of  household  and 
kitchen  furniture.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3867. 

§  3345.    Colorado — Capias  to  Issue  When  No  Ooods  Found. 

If  the  constable  shall  make  return,  on  execution  issued  to  collect 
a  fine  levied  in  a  criminal  action,  that  the  defendants  have  no 
goods  and  chattels  whereof  to  make  the  money,  the  justice  shall 
issue  a  capias  against  the  body  of  the  defendant  or  defendants; 
and  the  constable  shall  arrest  such  person  or  persons  and  commit 
him  or  them  to  the  jail  of  the  county,  there  to  remain  forty-eight 
hours ;  and  if  the  fine  exceeds  three  dollars,  then  to  remain  in  the 
said  jail  twenty-four  hours  for  every  two  dollars  over  and  above 
the  said  three  dollars,  and  so  on,  in  proportion  to  amount  of  said 
fine.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3868. 

§  3346.    Colorado — Judges  and  Justices  Conserve  Peace— Arrest 
— Conunitment — Recognizances. 

The  judges  of  the  supreme  and  district  courts  in  their  respective 
districts,  and  justices  of  the  peace  in  their  respective  counties,  shall 
jointly  and  severally  be  conservators  of  the  peace  within  their  re- 
spective jurisdictions  as  herein  designated,  and  shall  have  full  power 
to  enforce  or  cause  to  be  enforced,  all  laws  that  now  exist,  or  that 
shall  hereafter  be  made,  for  the  prevention  and  punishment  of 
offenses,  or  for  the  preservation  and  observance  of  the  peace.  They 
shall  have  power  to  cause  to  be  brought  before  them  or  any  of  them, 
all  persons  who  shall  break  the  peace,  and  commit  them  to  jail, 
or  admit  them  to  bail,  as  the  case  may  require;  and  to  cause  to 
come  before  them,  or  any  of  them,  all  persons  who  shall  threaten 
to  break  the  peace,  or  shall  use  threats  against  any  person  in  this 
state,  concerning  his  or  her  body,  or  threaten  to  injure  his  or  her 
property,  or  the  property  of  any  person  whatever;  and  also  all 
such  persons  as  are  not  of  good  fame ;  and  the  said  judge,  or  jus- 
.ticie  of  the  peace,  being  satisfied  by  the  oath  of  one  or  more  wit- 
nesses of  his  or  her  bad  character,  or  that  he  or  she  had  used  threats 
aforesaid,  shall  cause  such  person  or  persons  to  give  good  security 
for  the  peace  or  for  their  good  behavior  toward  all  the  people  of 
this  state,  and  particularly  toward  the  individual  threatened.    If 
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any  person  against  whc»n  such  prooeedings  are  had  shall  fail  to 
give  a  recognizance,  with  sufficient  security,  it  shall  be  the  duty  of 
the  judge  or  justice  of  the  peace  before  whom  he  or  she  shall  be 
brought,  to  commit  such  person  or  persons  to  the  jail  of  the  proper 
county  until  such  security  be  given,  or  until  the  next  term  of  the 
district  court.  Such  judge  or  justice  of  the  peace  shall  also  take 
recognizances  of  the  appearance  of  all  witnesses  of  such  court.  All 
recognizances  to  be  taken  in  pursuance  of  this  section  shall  be  re- 
turnable to  the  next  district  court  to  be  holden  in  the  proper  coimty 
where  all  such  recognizances  shall  be  renewed  or  dismissed,  as  the 
said  district  court  shall  upon  the  examination  of  the  witnesses  deem 
to  be  just  and  right;  and  where  the  person  or  persons  committed 
are  in  jail  at  the  sitting  of  such  district  court,  the  court  shall  ex- 
amine the  witnesses,  and  either  continue  the  imprisonment,  bail 
the  prisoner,  or  discharge  him  or  her,  as  to  the  said  court  shall  ap- 
pear to  be  right;  having  due  regard  for  the  safety  of  the  citizens 
of  this  state.^ 
1  (Colo.)  Bev.  Stats.,  see.  1932. 

§  3347.    Washington— -When  Defendant  Committed. 

If  the  person  so  ordered  to  recognize  shall  fail  to  enter  into  such 
recognizance,  the  magistrate  shall  commit  him  to  the  county  jail 
during  the  period  for  which  he  was  required  to  give  security,  or 
until  he  shall  so  recognize,  stating  in  the  warrant  the  cause  of  com* 
mitment,  with  the  sum  and  time  for  which  security  was  required.^ 

i  Rem.  &  Bal.  Ann.  Codes  &  Stats.,  Bee.  1941. 

§  3348.    Washington— Defendant  Discharged  on  Oiving  Security. 

Any  person  committed  for  not  finding  sureties  or  refusing  to 
recognize  as  required  by  the  magistrate  may  be  discharged  by  any 
judge  or  justice  of  the  peace,  on  giving  such  security  as  was  re- 
quired.^ 

t  Bern.  &  Bal.  Ann.  Codes  k  Stats.,  see.  1944. 

§  3349.    Commitment — Form. 

The  commitment  must  be  to  the  following  effect: 

County  of [as  the  case  may  be]. 

The  People  of  the  State  of  California  to  the  Sheriff  of  the  County 

of : 

An  order  having  been  this  day  made  by  me  that  A  B  be  held 
to  answer  upon  a  charge  of  [stating  briefly  the  nature  of  the  offense, 
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and  giying  as  nettr  as  maj  be  the  time  when  and  the  place  where  th« 
same  was  committed],  you  are  commanded  to  receive  him  into  your 
custody  and  detain  him  until  he  is  legally  discharged. 
Dated  this day  of ,  eighteen  [nineteen]  .* 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
iec.  877;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4136;  (Ariz.)  Be  v.  Stats. 
1901,  sec.  774;  (N.  D.)  Eev.  Codes 
1905,  sec.  9779;  (Or.)  B.  ft  C.  Codes, 
sec.  1645;  Lord's  Oregon  Laws,  sec. 
1797;  (Idaho)  Rev.  Codes,  sec. 
7583;  (Mont.)  Rev.  Codes  1907,  sec. 
9094;  (S.  D.)  Comp.  Laws  1910, 
sec.  151,  p.  683;  (Utah)  Comp.  Laws 
1907,  see.  4680;  (Wyo.)  Comp.  Stats. 
1910,  see.  6072;  (Okl.)  Comp.  Laws 


1909,  sec.  6634;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  2462;  (Kaiy)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  6630; 
(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
1484.  See,  also,  Ex  parte  Bull,  42  Cal. 
196,  199;  People  v.  Geiger,  49  Cal. 
643,  651;  Ex  parte  Walpole,  85  Cal. 
362,  364,  24  Pac.  657;  People  v.  Mc- 
Curdy,  68  Cal.  576,  578,  579,  10  Pac. 
207;  People  v.  Sehorn,  116  Cal.  503, 
507,  48  Pac.  495. 


§  3350.    Undertaking  of  Witnesses  to  Appear. 

On  holding  the  defendant  to  answer,  the  magistrate  may  take 
from  each  of  the  material  witnesses  examined  before  him  on  the 
part  of  the  people  a  written  undertaking,  to  the  effect  that  he  will 
appear  and  testify  at  the  court  to  which  the  dei>ositions  and  state- 
ments are  to  be  sent,  or  that  he  will  forfeit  the  sum  of  five  hundred 
dollars.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  878;  (Nev.)  Cutting's  Comp. 
Laws,  see.  4137;  (Ariz.)  Rev.  Stats. 
1901,  sec.  782;  (N.  D.)  Rev.  Codes 
1905,  sec.  9780;  (Or.)  B.  &  C.  Codes, 
sec.  1649;  Lord's  Oregon  Laws,  sec. 
1801;  (Wash.)  R.  &  B.  Codes,  sec. 
1959;  (Idaho)  Rev.  Codes,  sec.  7584; 
(Mont.)  Rev.  Codes  1907,  sec.  9095; 
(S.  D.)  Comp.  Laws  1910,  sec.  152, 
p.  683;  (Utah)  Comp.  Laws  1907, 
sec.  4681;  (Wyo.)  Comp.  Stats.  1910, 
sec.  6062;  (Okl.)  Comp.  Laws  1909, 
■ec.  6635;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2463;  (Colo.)  Mills'  Ann. 


Stats.  1905,  sec.  1485;  (N.  M.)  Comp. 
Laws  1897,  sees.  3387-3397.  Sec, 
also.  Ex  parte  Shaw,  61  Cal. 
58;  People  v.  Thompson,  84  Cal. 
598,  603,  604,  24  Pac.  384;  People  v. 
Arlington,  131  Cal.  231,  234,  63  Pac. 
347,  348. 

Colorado. — Chase  v.  People,  2  Colo. 
531. 

Nebraska. — Atwood  v.  Atwater, 
34  Neb.  402,  51  N.  W.  1073;  Rhea 
V.  State,  61  Neb.  15,  84  N.  W.  414; 
Bechel  v.  Pacific  Express  Co.,  65 
Neb.  826,  91  N.  W.  853. 


§  3351.    Security  for  Appearance  of  Witnesses. 

When  the  magistrate  or  a  judge  of  the  court  in  which  the  action 
is  pending  is  satisfied,  by  proof  on  oath,  that  there  is  reason  to  be- 
lieve that  any  such  witness  will  not  appear  and  testify  unless 
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Bccurity  is  reqnired,  he  may  order  the  witness  to  enter  into  a  writ- 
ten undertaking  with  sureties,  in  such  sum  as  he  may  deem  proper, 
for  his  appearance  as  specified  in  the  preceding  section.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  879;  (Nev.)  Cutting's  Comp. 
Laws,  sees.  4138,  4139;  (Ariz.)  Bev. 
Stats.  1901,  sec.  783;  (N.  D.)  Rev. 
Codes,  1905,  sec.  9781;  (Or.)  B.  &  C. 
Codes,  sec.  1650;  Lord's  Oregon 
Laws,  sec.  1802;  (Wash.)  B.  &  B. 
Codes,  sec.  1960;  (Idaho)  Bev.  Codes, 
sec.  7585;  (Mont.)  Bev.  Codes  1907, 
Jiec.  9096;  (S.  D.)  Comp.  Laws  1910, 
sec.  152,  p.  683;  (Utah)  Comp.  Laws 
1907,  sec.  4682;  (Wyo.)  Comp.  Stats. 


1910,  sec.  6063;  (Okl.)  Comp.  Laws 
1909,  sec.  6636;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  2464;  (Colo.) 
Mills'  Ann.  @tats.  1905,  sec.  1486; 
(N.  M.)  Comp.  Laws  1897,  sees. 
3320-3385.  See,  also.  People  ▼. 
Thompson,  84  Cal.  598,  603,  604,  24 
Pac.  384;  People  ▼.  Plannery,  3  Cal. 
App.  41,  43,  84  Pac.  461. 

Colorado. — Chase  t.  People,  2  Colo. 
528;  People  v.  Mellor^  2  Colo.  709* 


§  3352.   Infants  and  Married  Women  Beqnired  to  Procure  Sure- 
ties. 

Infants  and  married  women,  who  are  material  witnesses  ag^ainst 
the  defendant  may  be  required  to  procure  sureties  for  their  appear- 
ance as  provided  in  the  last  section.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  880;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4139;  (N.  D.)  Bev.  Codes 
1905,  sec.  9782;  (Or.)  B.  &  C.  Codes, 
sec.  1651;  Lord's  Oregon  Laws,  see. 
1803;  (Wash.)  R.  Sb  B.  Codes,  sec. 
1961;  (Idaho)  Bev.  Codes,  sec.  7586; 
(Mont.)  Bev.  Codes   1907,  sec.  9097; 


(S.  D.)  Comp.  Laws  1910,  see.  154, 
p.  683;  (Utah)  Comp.  Laws  1907, 
sec.  4683;  (Wyo.)  Comp.  Stats.  1910, 
sec.  6064;  (Okl.)  Comp.  Laws  1909, 
sec.  <$637;  (Neb.)  Cobbe/s  Ann. 
Stats.,  sec.  2464;  (Kan.)  Passler't 
Qen.  Stats.  1909,  sec  6634^ 


§  3353.    Commitment  of  Witnesses  on  Refusal  to  Give  Security. 

If  a  witness,  required  to  enter  into  an  undertaking  to  appear  and 
testify,  either  with  or  without  sureties,  refuses  compliance  with  the 
order  for  that  purpose,  the  ma.^strate  must  commit  him  to  prison 
until  he  complies  or  is  legally  discharged.^ 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  881;  (Nev.)  Cutting's  Comp. 
Xiaws,  sec.  4140;  (Ariz.)  Eev.  8tats. 
1901,  sec.  784;  (N.  D.)  Rev.  Codes 
1905,  sec.  9783;  (Or.)  B.  ft  C.  Codes, 
see.  1652;  Lord's  Oregon  Laws,  sec. 
1804;  (Wash.)  B.  &  B.  Codes,  sec. 
1962;  (Idaho)  Bev.  Codes,  sec.  7587; 
(Mont.)  Rev.  Codes  1907,  sec.  9098; 
(3.  D.)   Comp.  Laws  1910,  sec.  155, 


p.  684;  (Utah)  Comp.  Laws  1907, 
see.  4684;  (Wyo.)  Comp.  Stats.  1910, 
sec.  6065;  (Okl.)  Comp.  Laws  1909, 
sec.  6638;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2465;  (Kan.)  Da^Ier's 
Gen.  Stats.  1909,  sec.  6635;  (Colo.) 
Mills'  Ann.  Stats.  1905,  see.  1485. 
See,  also,  £z  part«  Shaw,  61  Gal. 
58,  59. 
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§  3354.    Conditional  Examination  of  Witnesses  Where  Unable  to 
Give  Security. 

When,  however,  it  satisfactorily  appears  by  examination,  on  oath 
of  the  witness,  or  any  other  person,  that  the  witness  is  unable  to 
procure  sureties,  he  may  be  forthwith  conditionally  examined  on 
behalf  of  the  people.  Such  examination  must  be  by  question  and 
answer,  in  the  presence  of  the  defendant,  or  after  notice  to  him, 
if  on  bail,  and  conducted  in  the  same  manner  as  the  examination 
before  a  committing  magistrate  is  required  by  this  code  to  be  con- 
ducted, and  the  witness  thereupon  discharged ;  and  such  deposition 
may  be  used  upon  the  trial  of  the  d'efendant,  except  in  cases  of 
homicide,  under  the  same  conditions  as  the  deposition  of  a  wit- 
ness unable  to  attend  the  trial,^  but  this  section  does  not  apply  to 
an  accomplice  in  the  commission  of  the  offense  charged.' 


1  See  Eerr'i  Pen.  Code,  see.  1345. 

s  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
•ee.  882;  (Nev.)  Cutting's  Comp. 
Laws,  see.  4141;  (Ariz.)  Bey.  Stats. 
1901,  see.  785;  (N.  D.)  Bev.  Codes 
1905,  see.  9784;  (Or.)  B.  &  C.  Codes, 
see.  1652;  Lord's  Oregon  Laws,  1804; 
(Wash.)  B.  ft  B.  Codes,  sec.  1962; 
(Idaho)  Bev.  Codes,  sec.  7588; 
(Mont.)  Bev.  Codes  1907,  sec.  9099; 
(S.  D.)  Comp.  Laws  1910,  sec.  157, 
p.  684;  (Utah)  Comp.  Laws  1907,  sec. 
4685;     (Wyo.)     Comp.    Stats.    1910, 


see.  6065;  (Okl.)  Comp.  Laws  1909, 
sec.  6640;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2465;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6635;  (Colo.) 
Mills'  Ann.  Stats.  1905,  sec.  1485. 
See,  also.  People  y.  Lee,  49  Cal. 
37,  38;  People  y.  Mitchell,  64  Cal.  85, 
86,  27  Pac.  862;  People  v.  Thompson, 
84  Cal.  598,  603,  604,  24  Pac.  384. 

Idaho. — Territory  y.  Evans,  2  Ida- 
ho, 651,  23  Pac.  232;  State  v.  Ire- 
land, 9  Idaho,  686,  75  Pac.  257. 


§  3355.    Magistrate  to  Return  Depositions  to  the  Court. 

When  a  magistrate  has  discharged  a  defendant,  or  has  held 
him  to  answer,  he  must  return,  without  delay,  to  the  clerk  of  the 
court  at  which  the  defendant  is  required  to  appear,  the  warrant, 
if  any,  the  depositions,  and  all  undertakings  of  bail,  or  for  the 
appearance  of  witnesses  taken  by  hinu^ 

1  See  Kerr's  Cyc.  Pen.  Code,  see.  883, 
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AETICLE  XVII. 

AGGRAVATION   OB   MITIGATION   OP   OFFENSES— PROBATION. 

§  3356.     Court  may  summarily  inquire  into   circumstances  in  aggravation 
or  mitigation  of  punishment. 

§  3356.    Court  may  Summarily  Inquire  into  Circumstances  in 
Aggravation  or  Mitigation  of  Punishment. 

After  plea  or  verdict  of  guilty,  where  discretion  is  conferred 
upon  the  court  as  to  the  extent  of  the  punishment,  the  court,  upon 
oral  suggestions  of  either  party,  (or  of  its  own  motion,)  that  there 
are  circumstances  which  may  properly  be  taken  into  view,  either  in 
aggravation  or  mitigation  of  the  punishment,  may  in  its  discretion 
refer  the  same  to  the  probation  officer,  directing  said  probation 
officer  to  investigate,  and  to  report,  recommending  either  for  or 
against  release  upon  probation,  at  a  specified  time,  and  the  court 
shall  hear  the  same  summarily  at  such  specified  time,  and  upon 
such  notice  to  the  adverse  party  as  it  may  direct.  At  such  specified 
time,  if  it  shall  appear  from  the  report  furnished  by  the  probation 
ofiicer,  or  otherwise,  and  from  the  circumstances,  of  any  person 
over  the  age  of  eighteen  (18)  years,  so  having  pleaded  guilty,  or 
having  been  convicted  of  crime,  that  there  are  circumstances  in 
mitigation  of  the  punishment,  or  that  the  ends  of  justice  shall  be 
served  thereby,  the  court  shall  have  power,  in  its  discretion,  to  place 
the  defendant  upon  probation  in  the  manner  following : 

1.  The  court,  judge  or  justice  thereof,  may  suspend  the  imposing, 
or  the  execution  of  sentence,  and  may  direct  that  such  suspension 
may  continue  for  such  period  of  time,  not  exceeding  the  maximum 
possible  term  of  such  sentence,  and  upon  such  terms  and  conditions 
as  it  shall  determine,  which  terms  and  conditions  may  include,  in 
the  discretion  of  the  court,  the  requirement  of  bonds,  for  the  ap- 
pearance of  the  i>erson  released  upon  probation  before  the  court, 
at  any  time  that  the  court  may  require  such  appearance  in  the  in- 
vestigation of  any  alleged  violation  of  said  terms  and  conditions  of 
probation,  and  such  bonds  may  be  at  any  time  by  the  court  exoner- 
ated without  affecting  any  of  the  other  terms  or  conditions  of  such 
probation;  and  in  case  of  such  suspension  of  imposition  or  execu- 
tion of  sentence,  the  court  shall  place  such  person  on  probation  and 
under  the  charge  and  supervision  of  the  probation  officer  of  said 
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court,  during  such  suspension,  or  under  the  charge  and  supervision 
of  the  probation  oflScer  of  the  county  in  which  such  probationer  is 
by  the  court  permitted  to  reside. 

2.  If  the  judgment  is  to  pay  a  fine,  and  that  the  defendant  be 
imprisoned  until  it  be  paid,  the  court,  judge,  or  justice,  upon  im- 
posing sentence,  may  direct  that  the  execution  of  the  sentence  of 
imprisonment  be  suspended  for  such  period  of  time,  not  exceeding 
the  maximum  possible  term  of  such  sentence,  and  on  such  terms 
as  it  shall  determine,  and  shall  place  the  defendant  on  probation, 
under  the  charge  and  supervision  of  the  probation  officer  during 
such  suspension,  to  the  end  that  he  may  be  given  the  opportunity 
to  pay  the  fine;  provided,  however,  that  upon  the  payment  of  the 
fine  being  made,  judgment  shall  be  satisfied  and  the  probation  cease. 

3.  At  any  time  during  the  probationary  term  of  the  person  re- 
leased on  probation,  in  adcordance  with  the  provisions  of  this  sec- 
tion, any  probation  officer  may,  without  warrant,  or  other  process, 
at  any  time  until  the  final  disposition  of  the  case,  rearrest  any  per- 
son so  placed  in  his  care  and  bring  him  before  the  court,  or  the 
court  may,  in  its  discretion,  issue  a  warrant  for  the  rearrest  of  any 
such  person  and  may  thereupon  revoke  and  terminate  such  proba- 
tion, if  the  interest  of  justice  so  requires,  and  if  the  court,  in  its 
judgment,  shall  have  reason  to  believe  from  the  report  of  the  pro- 
bation officer,  or  otherwise,  that  the  person  so  placed  upon  proba- 
tion is  violating  the  conditions  of  his  probation,  or  engaging  in 
criminal  practices,  or  has  become  abandoned  to  improper  associates, 
or  a  vicious  life.  Upon  such  revocation  and  termination,  the  court 
may,  if  the  sentence  has  been  suspended,  pronounce  judgment  after 
the  said  suspension  of  the  sentence  for  any  time  within  the  longest 
period  for  which  the  defendant  might  have  been  sentenced,  but  if 
the  judgment  has  been  pronounced  and  the  execution  thereof  has 
been  suspended,  the  court  may  revoke  such  suspension,  whereupon 
the  judgment  shall  be  in  full  force  and  effect,  and  the  person  shall 
be  delivered  over  to  the  proper  officer  to  serve  his  sentence. 

4.  The  court  shall  have  power  at  any  time  during  the  term  of 
probation  to  revoke  or  modify  its  order  of  suspension  of  imposition 
or  execution  of  sentence.  It  may,  at  any  time,  when  the  ends  of 
justice  will  be  subserved  thereby  and  when  the  good  conduct  and 
reform  of  the  person  so  held  on  probation  shall  warrant  it,  termin- 
ate the  period  of  probation,  and  discharge  the  person  so  held,  and 
in  all  cases,  if  the  court  has  not  seen  fit  to  revoke  the  order  of 
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probation  and  impose  sentence  or  pronounce  judgment,  the  defend- 
ant shall,  at  the  end  of  the  term  of  probation,  be  by  the  court  dis- 
charged. 

5.  Every  defendant  who  has  fulfilled  the  conditions  of  his  proba- 
tion for  the  entire  period  thereof,  or  shall  have  been  discharged 
from  probation  prior  to  the  termination  of  the  period  thereof,  shall 
at  any  time  prior  to  the  expiration  of  the  maximum  period  of 
punishment  for  the  offense  for  which  he  has  been  convicted,  dating 
from  said  discharge  from  probation  or  said  termination  of  said 
period  of  probation,  be  permitted  by  the  court  to  withdraw  his  plea 
of  guilty  and  enter  a  plea  of  not  guilty ;  or,  if  he  has  been  convicted 
after  a  plea  of  not  guilty,  the  court  shall  set  aside  the  verdict  of 
guilty;  and  in  either  case  the  court  shall  thereupon  dismiss  the 
accusation  or  information  against  such  defendant  who  shall  there- 
after be  released  from  all  penalties  and  disabilities  resulting  from 
the  offense  or  crime  of  which  he  has  been  convicted. 

6.  The  same  probation  officers  and  assistant  probation  officers 
and  deputy  probation  officers  shall  serve  under  this  act  as  are  ap- 
pointed under  the  act  known  as  the  juvenile  court  law  and  entitled 
*' An  act  concerning  dependent  and  delinquent  minor  children,  pro- 
viding for  their  care,  custody,  and  maintenance,  until  twenty-one 
years  of  age ;  providing  for  their  commitment  to  the  Whittier  State 
School  and  the  Preston  State  School  of  Industiry,  and  the  manner 
of  such  commitment  and  release  therefrom,  establishing  a  probation 
committee  and  probation  officers  to  deal  with  such  children,  and 
fixing  the  salaries  of  probation  officers;  providing  for  detention 
homes  for  said  children;  providing  for  the  punishment  of  persons 
responsible  for,  or  contributing  to,  the  dependency  or  delinquency 
of  children ;  and  giving  to  the  superior,  court  jurisdiction  of  such 
offenses,  and  repealing  inconsistent  acts,"  approved  March  8,  1909, 
or  under  any  laws  amending  or  superseding  the  same. 

7.  Such  probation  officers  shall  serve  under  this  act  whenever  re- 
quired to  do  so  by  any  court  having  original  jurisdiction  of  crim- 
inal actions  in  this  state. 

8.  At  the  time  of  the  plea  or  verdict  of  guilty  of  any  crime  of 
any  person  over  eighteen  years  of  age,  the  probation  officer  of  the 
county  of  the  jurisdiction  of  said  crime  shall,  when  so  directed  by 
the  court,  inquire  into  the  antecedents,  character,  history,  family 
environment  and  offense  of  such  person,  and  must  report  the  same 
to  the  court,  and  file  his  report  in  writing  in  the  records  of  said 


1375  CBIMINAL  ACTIONS.  §  3356 

court.  His  report  shall  contain  his  recommendation  for  or  against 
the  release  of  such  person  on  probation.  If  any  such  person  shall 
be  released  on  probation  and  committed  to  the  care  of  the  proba- 
tion officer,  such  officer  shall  keep  a  complete  and  accurate  record 
in  suitable  books  or  other  form  in  writing,  of  the  history  of  the  case 
in  court,  and  of  the  name  of  the  probation  officer,  and  his  acts  in 
connection  with  said  case;  also  the  age,  sex,  nativity,  residence, 
education,  habits  of  temperance,  whether  married  or  single,  and  the 
conduct,  employment,  and  occupation,  and  parents'  occupation,  and 
condition  of  such  person  so  committed  to  his  care  during  the  term 
of  such  probation  and  the  result  of  such  probation.  Such  record 
of  such  probation  officer  shall  be  and  constitute  a'  part  of  the  rec- 
ords of  the  court,  and  shall  at  all  times  be  open  to  the  inspection  of 
the  court,  or  of  any  person  appointed  by  the  court  for  that  pur- 
pose, as  well  as  of  all  magistrates,  and  the  chief  of  police,  or  other 
head  of  the  police,  unless  otherwise  ordered  by  the  court.  Said 
books  of  record  shall  be  furnished  for  the  use  of  said  probation 
officer  of  said  county,  and  shall  be  paid  for  out  of  the  county 
treasury. 

9.  The  probation  officer  shall  furnish  to  each  person  who  has  been 
released  on  probation,  and  committed  to  his  care,  a  written  state- 
ment of  the  terms  and  conditions  of  his  probation,  unless  such  state- 
ment has  been  furnished  by  the  court,  and  shall  report  to  the  court, 
judge,  or  justice,  releasing  such  person  upon  probation,  any  viola 
tion  or  breach  of  the  terms  and  conditions  imposed  by  such  court 
on  the  person  placed  in  his  care. 

10.  Such  probation  officer  shall  have,  as  to  the  person  so  com- 
mitted to  the  care  of  said  probation  officer,  the  powers  of  a  peace 
officer.* 

1  See  Kerr's  1911  Bien.  Siipp.  Pen.  Codfi,  see.  1203;  (Gal.)  Stats.  1911,  p. 
689. 
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ARTICLE  XVm, 

CRIMINAL  JURISDICTION—WASHINGTON,  .OREGON  AND  COLORADO. 

i  3357.  Washington — ^Jurisdiction  in  compulsory  education  matters. 

§  3358.  Washington — May  arrest  truants  without  warrants. 

§  3359.  Oregon — Venue  of  criminal  actions. 

S  3360.  Oregon — Proceedings  in  criminal  actions,  how  governed. 

§  3361.  Oregon — Proceeding  when  crime  not  within  jurisdiction  of  justice. 

§  3362.  Oregon — Concurrent    jurisdiction    of    justices'    courts    over    crimes 

against  public  policy. 

§  3363.  Oregon-r-Concurrent  jurisdiction  of  justices  of  the  peace  in  protection 

of  birds,  animals  and  fish. 

§  3364.  Oregon — Duty  of  what  officers  to  prosecute. 

S  3<365.  Oregon — Justices   to   havfl  concurrent   jurisdiction   in   protection  of 

crabs. 

§  3366.  Oregon — Justices  of  the  peace  to  have  jurisdiction  in  protection  of 

agricultural  societies. 

S  3367.  Oregon — Jurisdiction  in  justices'  courts — Compulsory  education. 

S  3368.  Oregon — Concurrent  jurisdiction  in  control  of  waters. 

9  3369.  Oregon — Concurrent  jurisdiction — Stringing  of  wires. 

S  3370.  Colorado — Justice  to  issue  warrant  on  knowledge  or  oath — Jury  to 

assess  fine. 

I  3371.  Colorado — Plea  of  guilty— Duty  of  justice. 

S  3372.  Colorado — Judgment  against  defendant  and  surety. 

S  3373.  Colorado— Justice  to  return  names  of  witnesses. 

§  3374.  Colorado — Limitation  of  actions. 

§  3375.  Colorado — Justice  to  report  fines  quarterly — Penalty  for  failure. 

§  3376.  Colorado — Justice  to  report  quarterly  to  county  commissioners. 

f  3377.  Colorado — County  treasurer  to  report  fines  paid. 

S  3378.  Colorado — Malicious  prosecution — Costs. 

§  3379.  Colorado — Examination — ^Recognizance. 

5  3380.  Colorado — ^Prisoner  may  make  statement  on  examination. 

§  3381.  Colorado — Change  of  venue — Causes. 

§  3382.^  Colorado— Threats  against  life  and  property. 

9  3383.  Colorado — Judge  to  examine  record  and  evidence  on  examination. 

§  3384.  Colorado— Jury  to  fix  punishment. 

i  3385.  Colorado— Verdict  of  jury — Judgment. 

§  3386.  Colorado — ^Jury  trial — Venire — Jury  to  be  impaneled  and  sworn. 

S  3387.  Colorado^Misdemeanors — Jurisdiction  of  justice — Jury, 

§  3388.  Colorado — Assault   and  battery — Jurisdiction   of    justices  of    the 

peace. 

S  3389.  Colorado — ^Jurisdiction  over  public  morality,  health  and  policy. 

i  3390.  Colorado— Jurisdiction — Sunday  disturbances. 

I  3391.  Colorado — ^Jurisdiction — Cheats,  frauds,  swindlers,  etc. 

f  3392.  Colorado — Jurisdiction — Fraudulent  and  malicious  mischief. 

I  3393.  Colorado — Jurisdiction — Unlawful  wearing  of  emblems  or  badges. 

i  3394.  Colorado — Jurisdiction — Protection  of  game  and  fish. 

i  3395.  Colorado — Jurisdiction — Hotels. 
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3396.  Colorado— Jurisdiction — Failnre  to  proTide. 

3397.  Colorado-— Jurisdiction — Irrigation  and  water  rights. 

3398.  Colorado— Jurisdiction — Itinerant  venders  and  commission  mercbants. 

3399.  Colorado— Jurisdiction — Mines,  mining  and  ere  buyers. 

3400.  Colorado — Jurisdiction — Pure  food  law. 

3401.  Colorado — ^Jurisdiction  of  civil  actions  for  damages. 

3402.  Colorado— Bribery  of  judge  or  member  of  legislative  bodj. 

3403.  Colorado — ^Disturbance — Noise — Fights — Jurisdiction  of  justice. 

3404.  Colorado— Officers  shall  prevent  dueling. 

3405.  Colorado — Hazing — Jurisdiction  of  justice  of  the  peace. 

3406.  Colorado — Jurisdiction — Mining  claims. 

3407.  Colorado — ^Jurisdiction — ^Bureau  of  mines. 

3408.  Colorado — ^Unlawful  for  civilian  to  wear  uniform — ^Penalty. 

3409.  Colorado— Penalty  for  selling  liquor  within  thousand  feet  of  camp. 

3410.  Colorado — Encampment — ^Laws  and  regulations  governing — ^Arrest 
and  punishment  of  disorderly  spectator. 

3411.  Colorado — ^Delinquent  fines,  how  collected. 

3412.  Colorado — Jurisdiction — National  Guard. 

3413.  Colorado— Jurisdiction — Support  of  parents  by  children — Appeal 

3414.  Colorado — Warrant  to  remove  person  infected  with  contagious  disease. 

3415.  Colorado— County,  city  or  town  to  pay  expense — Jurisdiction  of  police 
magistrate. 

3416.  Colorado — ^Jurisdiction — Killing  of  stock. 

3417.  Colorado— Jurisdiction — Railroad  crossings. 

3418.  Colorado — Jurisdiction — Timber. 

3419.  Colorado — Befusing  to  pay  toll — Penalty. 

3420.  Warrant — Arrest — ^Trial — ^Pine — Disposition  of  line. 

§  3367.  *  Washiiijfton— Jiiriadiction    in    Campulsory    Education 
Hatters. 
Justices  of  the  peace,  municipal  courts  and  superior  courts  in  the 
state  of  Washington  have  concurrent  jurisdiction  of  matters  aris- 
ing out  of  the  statutes  pertaining  to  compulsory  education.^ 

1  Bem.  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  4720. 

§  3368.    Washington— May  Arrest  Truants  Without  Warrants. 

Any  attendance  ofiker,  sheriff,  deputy  sheriff,  marshal,  police- 
man, or  any  other  officer  authorized  to  make  arrests  in  the  city  or 
district,  must  arrest  without  a  warrant  a  child,  who,  under  the 
provisions  of  law  is  required  to  attend  school,  such  a  child  then 
being  a  truant  from  instruction  at  the  school  which  he  or  she  is 
lawfully  required  to.  attend,  must  forthwith  deliver  a  child  so 
arrested  either  to  the  custody  of  a  person  in  parental  relation  to 
the  child  or  to  the  teacher  from  whom  the  child  is  then  a  truant,  or, 
87 
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in  case  of  habitual  or  incorrigible  truants,  bring  him  or  her  before 
a  justice  of  the  peace.  The  justice  of  the  peace  must,  if  he  be 
convinced  that  the  child  so  arrested  is  a  habitual  truant  or  that  the 
child  is  guilty  of  willful  and  continued  disobedience  to  the  school 
rules  and  regulations  or  laws,  or  that  the  conduct  of  the  child  is 
pernicious  and  injurious  to  the  school,  bind  the  child  over  to  the 
superior  court  with  a  view  of  his  commitment  to  the  state  reform 
school  or  other  school  for  incorrigibles.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  4718. 

§  3359.    Oregon — ^Venne  of  Criminal  Actions. 

In  general,  in  the  following  cases,  a  crime  may  be  tried  in  Ore- 
gon, in  the  county  where  the  court  is  holden,  except  where  the 
crime  is  by  law  cognizable  exclusively  in  the  courts  of  the  United 
States:  When  the  commission  of  a  crime  is  commenced  without 
the  state  but  is  consummated  within  the  boundaries  thereof; 
where  a  mortal  ^wound  is  inflicted  without  the  state,  but  death 
results  therefrom  within  the  state;  where  a  crime  is  partly  com- 
mitted within  one  county  and  partly  in  another,  the  trial  may  be 
had  in  either  county ;  where  stolen  property  is  brought  within  the 
county;  where  the  crime  is  committed  on,  or  within  one  mile,  of 
the  boundary  line  of  two  or  more  counties,  in  either  county; 
where  the  crime  was  committed  upon  any  body  of  water  in  two 
or  more  counties,  or  forming  the  boundary  thereof,  in  any  county 
bordering  on  such  body  of  water,  and  opposite  to  the  place  where 
the  crime  was  committed;  in  the  case  of  an  accessory  after  the 
fact,  in  the  county  where  the  crime  of  the  accessory  was  com- 
mitted; where  a  crime  may  be  tried  in  either  of  two  or  more 
counties,  a  conviction  or  acquittal  in  one  county  is  a  bar  to  the 
prosecution  thereof  in  another  county.^ 

1  Lord's  Or.  Laws,  sec.  1380. 

§  3360.    Oregon — ^Proceedings  in  Criminal  Actions,  How  Gov- 
erned. 

A  criminal  action  in  a  justice's  court  is  commenced  and  pro- 
ceeded in  to  final  determination,  and  the  judgment  therein  en- 
forced, in  the  manner  provided  in  the  Code  of  Oriminal  Proce- 
dure, except  as  is  otherwise  specially  provided.* 

1  Lord's  Or.  Laws,  sec  2480. 
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§  3361.  Oregon— Proceeding  When  Crime  not  Within  Jurisdic- 
tion of  Justice. 
If,  in  the  progress  of  the  trial,  it  appears  to  the  justice  of  the 
peace  that  the  defendant  has  committed  a  crime  not  within  the 
jurisdiction  of  a  justice's  court,  such  justice  must  dismiss  the 
action,  and  state  in  the  entry  the  reasons  therefor,  and  hold  the 
defendant  upon  the  warrant  of  arrest,  and  proceed  to  examine 
the  charge  as  upon  an  information  of  the  commission  of  crime.^ 

1  Lord's  Or.  Laws,  see.  2507. 

§  3362.    Oregon— Concurrent  Jniisdiction  of  Justices'  Courts 
Over  Crimes  Against  Public  Policy. 
Justices  of  the  peace  have  concurrent  jurisdiction  with  the  cir- 
cuit court  in  aU  offenses  arising  out  of  crimes  against  public  policy, 
trade,  and  economy.^ 

t  Lord's  Or.  Laws,  see.  2115. 

§  3363.  Oregon — Concurrent  Jurisdiction  of  Justices  of  the 
Peace  in  Protection  of  Birds,  Animals  and  Fish. 
Justices  of  the  peace  have  concurrent  jurisdiction  in  the  first 
instance  with  circuit  courts  over  all  ofFenses  concerning  the  provi- 
sions of  law  governing  the  protection  of  birds,  animals  and  fish,  as 
well  as  the  provisions  of  law  governing  the  prevention  of  fires.^ 

t  Lord's  Or.  Laws,  sec.  23(2. 

§  3364.    Oregon— Duty  of  What  Officers  to  Prosecute. 

It  is  hereby  made  the  duty  of  the  prosecuting  attorneys,  sheriflPs, 
constables,  and  justices  of  the  peace,  knowing  of  any  violations  of 
the  provisions  of  the  act  requiring  a  license  for  the  sale  of  intoxi- 
cating liquors  to  make  complaint  thereof  to  the  grand  jury  at  the 
next  term  of  the  circuit  court  of  the  county  in  which  the  offense 
may  have  been  committed  after  said  violation,  and  the  monbys  col- 
lected on  such  judgments,  except  taxable  costs,  shall  be  paid  to  the 
treasurer  of  the  proper  county  for  general  purposes.  It  shall  also 
be  the  duty  of  the  county  clerk  to  prosecute  the  bond  given  by  such 
applicant  under  the  provision  of  this  act  for  any  violation  of  its 
conditions.^ 

1  Lord's  Or.  Laws,  see.  4945. 
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§  3365.    Oregon— Justices  to  have  Ooncorrent  Jurisdiction  in 
Protection  of  Crabs. 
Justices  of  the  peace  shall  have  concurrent  jurisdiction  with  the 
circuit  courts  of  this  state  of  all  offenses  mentioned  in  the  act  for 
the  protecti(»i  of  crabs.* 

1  Lord's  Or.  Laws,  sec.  536^ 

§  3366.    Oregon— Justices  of  the  Peace  to  have  Jurisdiction  in 
Protection  of  Agricultural  Societies. 

Justices  of  the  peace  shall  have  jurisdiction  of  all  offenses  against 
the  provisions  of  the  act  for  the  protection  of  agricultural  societies.* 

1  Lord's  Or.  Laws,  sec.  5390. 

§  3367.  Oregon--Jurisdictian  in  Justices'  Oourto— Oompnlsory 
Education. 
The  court  of  any  justice  of  the  peace  within  the  county  where  the 
child  or  children  Jive  may  constitute  a  court  of  jurisdiction  for  the 
purpose  of  enforcing  the  provisicms  of  the  law  requiring  the  com- 
pulsory attendance  of  pupils  on  government  schools.^ 

I  Lord's  Or.  Laws,  sec.  4345. 

§  3368.    Oregon— Concurrent  Jurisdiction  in  Control  of  Waters, 

Courts  of  the  justice  of  the  peace  shall  have  concurrent  juris- 
diction with  the  circuit  courts  of  this  state  in  the  trial  of  all  pro- 
ceedings arising  out  of  the  control  of  waters  by  the  state.^ 

1  Lord's  Or.  Oen.  Laws,  sec.  ee7S« 

§  3369.    Oregon — Concurrent  Jurisdiction— Stringing  of  Wires. 

Justices  of  the  peace  shall  have  concurrent  jurisdiction  with 
the  circuit  court  in  all  offenses  arising  under  the  provisions  of  law 
governing  the  stringing  of  wires  over  railroad  tracks.^ 

1  Lord's  Or.  Gen.  Laws,  sec.  6958, 

§  3370.  Colorado — Justice  to  Issue  Warrant  on  Knowledge  or 
Oath — Jury  to  Assess  Fine. 
In  all  cases  of  assault,  assault  and  battery,  and  affrays,  any 
justice  of  the  peace  may,  upon  his  knowledge,  or  upon  the  oath 
of  any  competent  person,  issue  his  warrant  to  any  constable  in  his 
county  for  the  arrest  of  every  person  charged  with  either  of  said 
offenses ;  and  upon  the  arrest  of  such  person  must  cause  a  jury  to 
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be  summoned,  imless  the  party  accused  shall  dispense  with  a  jury, 
who  shall  hear  the  cause,  and  if  they  find  the  accused  guilty,  must 
assess  such  fine  as  they  deem  just,  not,  however,  to  be  less  than 
three  nor  more  than  one  hundred  dollars.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3862. 

§  3371.    Colorado— Plea  of  Guilty— Duty  of  Justice. 

If  any  person,  accused  of  either  of  the  above  offenses,  shall 
confess  himself  guilty,  the  jury  or  the  justice,  if  he  does  not  re- 
quire a  jury,  must  hear  the  evidence  and  assess  the  fine,  and  the 
justice  must  enter  judgment  and  issue  execution,  subject  to  appeal 
as  in  other  cases.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3866. 

§  3372.   Colorado— Judgment  Against  Defendant  and  Surety. 

If  the  defendant  be  found  guilty  in  the  county  court,  judgment 
must  be  rendered  against  both  principal  and  surety  in  the  ap- 
peal bond  for  the  amount  of  the  fine  assessed  by  the  jury  in  said 
court,  and  all  costs  that  may  have  accrued.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3870. 

§  3373.    Colorado — Justice  to  Betum  Names  of  Witnesses. 

When  any  defendant  convicted  of  any  of  the  said  offenses  ap- 
peals to  the  county  court,  it  is  the  duty  of  the  justice  to  return 
to  the  clerk,  when  he  returns  the  papers  in  the  case,  the  names  of 
all  material  witnesses  who  have  testified  on  the  trial,  and  the  clerk 
must  issue  subpoenas  for  them.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3871. 

§  3374.    Colorado — Limitation  of  Actions. 

No  person  must  be  proceeded  against  for  the  commission  of  any 
offense  above  specified,  after  the  expiration  of  twelve  months  from 
the  time  the  offense  was  committed,  unless  the  offender  withdraws 
himself  from  the  county  for  the  purpose  of  avoiding  trial,  in 
which  case  he  shall  be  tried  at  any  time  within  twelve  months 
after  his  return  or  apprehension.^ 

i  (Colo.)  Bev.  State.  1908,  sec.  3872. 
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§  3376.  Colorado — Justice  to  Beport  Fines  Quarterly— I  enalty 
for  Failure. 
It  is  the  duty  of  each  of  the  justices  of  the  several  counties 
to  return,  quarterly,  to  the  county  treasurer  thereof,  a  list  of  all 
flues  before  them  assessed,  stating  the  name  or  names  of  the  de- 
fendant or  defendants,  and  to  pay  over  to  said  county  treasurer 
any  and  all  money  by  him  received,  arising  from  fines  by  him  re- 
ceived, and  a  failure  of  any  such  justice  before  whom  any  fine 
has  been  assessed  or  paid,  to  make  such  returns,  works  a  forfei- 
ture of  double  the  amount  of  the  fines  assessed  before  them,  to  be 
recovered  as  prescribed  in  the  succeeding  section.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3873. 

§  3376.  Colorado — Justice  to  Beport  Quarterly  to  County  Com- 
missioners. 
Every  justice  of  the  peace  or  other  magistrate  by  whom  any  fine 
or  penalty  has  been  imposed  which  under  the  statute  should  be 
paid  into  the  general  school  fund  must  at  the  next  regular  quar- 
terly meeting  of  the  board  of  county  commissioners  submit  an 
itemized  report  showing  date  of  trial,  title  of  case,  nature  of 
offense  and  amount  of  fine,  giving  amounts  collected,  amounts  un- 
collected and  accompany  said  report  with  receipts  from  the  county 
treasurer  for  amounts  so  collected  and  paid  over  to  him.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3874. 

§  3377.    Colorado — County  Treasurer  to  Beport  Fines  Paid. 

The  county  treasurer,  at  the  time  of  rendering  to  the  county 
superintendent  of  schools  his  quarterly  certificate  of  taxes  col- 
lected must  show  separately  in  said  certified  statement  the 
amounts  received  from  fines  and  by  whom  paid  in.^ 

I  (Colo.)  Bev.  Stats.  1908,  sec.  3876. 

§  3378.    Colorado— Malicious  Prosecution — Costs. 

In  all  criminal  prosecutions  before  a  justice  of  the  peace,  where 
the  party  accused  is  found  not  guilty,  and  it  appears  to  the  justice 
before  whom  such  case  is  tried  that  there  was  no  reasonable 
ground  for  his  prosecution,  and  that  it  was  maliciously  entered,  in 
such  case  the  justice  of  the  peace  is  hereby  authorized  to  give 
judgment  against  the  complainant  for  the  costs  of  said  suit,  and 
issue  execution  thereon^ 

^  (Colo.)  Bev.  Stats.  1908,  sec.  3877. 
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§  3379.    Colorado — ^Examination— Becognizance. 

Any  justice  of  the  peace,  before  whom  any  person  is  brought  on 
complaint  for  any  crime,  misdemeanor  or  other  offense,  bailable 
by  the  laws  of  this  state,  may  take  the  recognizance  of  such  per- 
son  or  persons,  with  surety  or  sureties  in  a  reasonable  sum,  for  his 
appearance  before  daid  justice  for  further  examination  at  a  future 
time,  not  exceeding  ten  days;  at  which  time  and  place  all  sub- 
poenas in  the  case  must  be  made  returnable.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  887S. 

§  3380.    Colorado — Prisoner  may  Make  Statement  on  Examina- 
tion. 

In  all  preliminary  examinations  of  persons  arraigned  before 
justices  of  the  peace  upon  any  criminal  charge,  the  accused,  if  he 
so  desire,  has  the  privilege,  after  all  witnesses  have  been  heard,  of 
making  a  statement  before  the  justice,  and  such  statement  may  be 
made  under  oath  or  otherwise,  as  the  accused  may  elect.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3880. 

§  3381.    Colorado — Change  of  Venue— Causes. 

Persons  arrested  and  brought  before  justices  of  the  peace  for 
examination  on  charge  of  any  criminal  offense  may  have  such 
examination  removed  from  before  such  justice  by  filing  an  aflS- 
davit  that  said  justice  is  so  prejudiced  against  him  or  them  that 
he  or  they  believe  they  cannot  have  an  impartial  investigation  be- 
fore such  justice,  in  which  case  the  justice  must  immediately 
transmit  all  papers  connected  with  such  examination  to  the  near- 
est acting  justice ;  or,  in  case  of  his  absence  or  inability  to  act,  to 
any  other  justice  of  the  peace  of  the  next  adjoining  precinct  in 
the  county,  who  must  proceed  to  hear  and  determine  the  matter  as 
though  it  originally  commenced  before  him;  provided,  the  defend- 
ant is  held  in  charge  till  the  complaint  is  heard  and  disposed  of 
by  the  justice  to  whom  the  papers  must  be  sent  as  aforesaid.^ 

1  (Colo.)- Bev.  Stats.  1908,  sec.  3881. 

§  3382.    Colorado — Threats  Against  life  and  Property. 

Hereafter  when  a  party  is  brought  before  a  justice  of  the  peace, 
on  the  charge  of  making  threats  against  the  life  or  property  of 
any  person  in  this  state,  or  threatens  to  break  the  peace,  the  jus- 
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tice  mnst  write  down  the  evidence  in  full,  and  mnst  (if  defendant 
is  required  to  give  bond  for  his  good  behavior)  transmit  such  tes- 
timony, together  with  the  other  papers  in  the  case,  to  the  district 
court  of  the  county  wherein  the  offense  was  committed.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3882. 

§  3383.    Colorado — Judge  to  Examine  Kecord  and  Evidence  on 
Examination. 

When  the  clerk  receives  such  papers  from  the  justice,  he  must 
docket  the  case,  and  thereafter  the  case  stands  for  argument  at 
the  following  term  of  court.  The  judge  must  examine  the  record 
and  evidence,  and  if  upon  such  record  and  evidence  the  judge  is 
of  the  opinion  that  the  defendant  was  improperly  bound  over,  he 
shall  discbarge  the  defendant,  and  tax  the  costs  against  the 
county,  or  the  prosecuting  witness,  as  in  his  judgment  is  proper. 
It  is  the  duty  of  the  court  to  examine  and  pass  upon  the  record 
and  evidence,  even  though  the  prosecuting  witness  does  not  ap- 
pear to  prosecute.  If  the  judgment  of  the  justice  is  affirmed,  the 
judge  may  require  the  defendant  to  renew  his  bond,  or  may  dis- 
charge the  defendant  therefrom;  in  such  cases  the  cost  must  be 
taxed  against  the  defendant.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3883. 

§  3384.    Colorado— Jury  to  Fix  Punishment. ' 

In  all  criminal  cases  tried  by  jury  in  justices*  courts  it  is  the 
duty  of  such  jury,  where  the  defendant  is  found  guilty,  to  fix  the 
punishment  therefor  in  its  verdict.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3865. 

§  3386.    Colorado — ^Verdict  of  Jury— Judgment. 

Upon  the  jury  returning  their  verdict  of  guilty,  and  the  assess- 
ment of  the  fine,  the  justice  must  record  the  same  in  his  docket, 
or  record-book,  and  proceed  to  render  judgment  thereon  for  the 
amount  of  said  fine  and  costs ;  but  if  the  jury  return  a  verdict  of 
not  guilty,  the  justice  must  record  the  same,  and  discharge  the 
defendant  or  defendants  without  costs.^ 

t  (Colo.)  Bev.  Stats.  1908,  sec.  3864. 
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§  3386.   Oolorado-^nry  Trial— Venire— Jury  to  be  Impaneled 
and  Sworn. 

In  all  trials  before  justices  of  tbe  peace  for  offenses  within  their 
jurisdiction,  the  defendant  may  demand  a  jury,  which  shall  con- 
sist of  six  jurors,  or  a  less  number,  not  fewer  than  three,  if  the 
same  be  agreed  upon  by  the  state  and  the  accused,  and  thereupon 
the  justice  must  issue  a  venire  for  said  jury  as  in  civil  cases  of 
misdemeanor  in  courts  of  record,  but  nothing  herein  shall  be  held 
to  authorize  a  jury  in  justices'  courts  on  preliminary  examina- 
tions.* 

1  (Colo.)  Bev.  Stats.  1908,  see.  SMa. 

§  3387.    Colorado  —  Misdemeanors  —  Jurisdiction   of    Justice — 
Jury. 

In  all  cases  declared  misdemeanors  by  section  one  of  this  act 
any  justice  of  the  peace  of  the  county  in  which  the  offense  is  com- 
mitted may,  upon  complaint  being  made  as  is  now  required  by 
law,  issue  a  warrant  directed  to  any  proper  officer  of  his  county 
for  the  arrest  of  any  person  so  charged  with  any  such  misde- 
meanor, and  upon  the  arrest  of  such  person  the  justice  of  the 
peace  before  whom  such  person  is  brought  for  trial  shall  hear  and 
determine  the  cause,  and  if  he  find  the  accused  guilty  shall  assess 
the  fine  and  fix  the  term  of  imprisonment,  or  both,  provided  the 
accused  may  have  a  trial  by  jury,  which  shall  be  summoned  as  in 
cases  before  justices  of  the  peace  for  assault  and  battery.* 

1  (Colo.)  Bev.  Stats.,  sec.  1696. 

§  3388.    Colorado — ^Assault  and  Battery — Jurisdiction  of  Justices 
of  the  Peace. 

Justices  of  the  peace  in  their  respective  counties,  shall  have 
jurisdiction  to  try  cases  of  assault  and  batter}'^,  subject  to  the 
right  of  appeal  as  provided  by  law.^ 

1  (Colo.)  Bev.  Stats.,  sec.  IGCO. 

§  3389.    Colorado — Jurisdiction  over  Public  Uorality,  Health  and 
Police. 

Justices  of  the  peace  in  their  respective  precincts  have  juris- 
diction to  hear  and  determine  all  cases  arising  under  the  provi- 
sions of  law  pertaining  to  offenses  against  public  morality,  health 
and  police.* 

1  (Colo.)  Rev.  Stats.,  sec.  1803. 
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§  3390.    Colorado — Jurisdiction— Sunday  Disturbances. 

Justices  of  the  peace  have  jurisdiction  of  offenses  arising  under 
the  provisions  of  law  pertaining  to  disturbing  the  peace  on  Sun- 
day, disturbing  of  family,  congregation  or  procession  on  Sunday, 
of  disturbing  public  worship,  or  selling  liquors  within  one  mile 
of  a  place  of  worship  and  may  on  view,  or  upon  information  on 
oath,  cause  every  such  person  having  so  offended  as  aforesaid  to 
be  apprehended  and  brought  before  him  to  answer  such  charge.^ 

I  (Colo.)  Rev.  stats.,  sec.  1841. 

§  3391.    Colorado — Jurisdictions-Cheats,  Frauds,  Swindlers,  etc. 

Justices  of  the  peace  in  their  respective  counties  shall  have 
jurisdiction  of  cases  arising  under  the  terms  of  the  act  pertaining 
to  cheats,  frauds,  swindlers,  etc.,  and  appeal  from  the  judgment 
of  such  justices  of  the  peace  shall  lie  to  the  county  courts  of  their 
respective  counties,  in  the  same  manner  as  is  provided  by  law  for 
appeals  from  judgments  rendered  in  other  cases  of  misdemeanor.^ 

1  (Colo.)  Rev.  Stats.,  sec.  1857. 

§  3392.    Colorado — Jurisdiction— Fraudulent  and  Blalicious  Mis- 
chief. 

Justices  of  the  peace  have  jurisdiction  to  try  cases  arising 
under  the  provisions  of  law,  pertaining  to  fraudulent  and  mali- 
cious mischief,  subject  to  the  right  of  appeal  as  provided  in  cases 
of  assault  and  battery.^ 

t  (Colo.)  Rev.  Stats.,  sec.  1892. 

§  3393.    Colorado^-Jurisdiction— Unlawful  Wearing  of  Emblems 
or  Badges. 

Justices  of  the  peace  have  jurisdiction  with  the  power  of  punish- 
ment over  the  provisions  of  law  pertaining  to  the  unlawful  wear- 
ing of  emblems  and  badges  of  lodges  and  organizations.^ 

1  (Colo.)  Rev.  Stats.,  sec.  2413. 
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Prosecutions  under  the  act  pertaining  to  game  and  fish  may  be 
commenced  either  by  indictment,  complaint  or  information  and 
district  and  county  courts  and  justices  of  the  peace  in  their  re- 
spective counties  shall  have,  in  general,  concurrent  original  juris- 
diction of  all  such  offenses.^ 

i  (Colo.)  Rev.  Stats.,  sec.  2679. 
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§3396. 

Justices  of  the  peace  have  jnrisdiction  over  all  offenses  arising 
out  of  the  provisions  of  law  pertaining  to  hotels,  in  their  relations 
to  guests  and  tibie  public  and  the  right  of  appeal  lies  from  their 
judgments  in  aU  such  matters.^ 

1  (Colo.)  Bev.  Stats.,  see.  3005. 

§  3396.    Oolorado-^nrisdiction— Failure  to  Provide. 

Any  justice  of  the  peace  in  the  county  in  which  an  offense 
against  the  provisions  of  law  pertaining  to  the  failure  to  provide 
for  wife  or  minor  children  is  committed,  may,  upon  complaint  being 
made  under  oath  as  now  required  by  law,  issue  a  warrant  for  the 
arrest  of  any  person  charged  with  such  offense  and  the  justices  of 
the  peace  before  whom  such  person  is  brought  under  such  war- 
rant, shall  hear  and  determine  the  cause,  subject  to  the  right  of 
appeal  as  in  cases  of  assault  and  battery.^ 

1  (Colo.)  Bev.  Stats.,  sec.  3016. 

§  3397.    Colorado— Jurisdiction— Irrigation  and  Water  Bight. 

Justices  of  the  peace  have  jurisdiction  of  all  offenses  arising 
under  the  provisions  of  law  pertaining  to  irrigation  and  water 
rights  in  general.^ 

i  (Colo.)  Bev.  Stats.,  sees.  3059,  3496. 

§  3398.    Colorado— Jurisdiction— Itinerant  Venders  and  Commis- 
sion Merchants. 

Justices  of  the  peace  have  jurisdiction,  concurrent  with  district 
courts,  to  hear,  try  and  determine  all  civil  actions  and  all  crim- 
inal proceedings  arising  under  the  provisions  of  law,  pertaining  to 
itinerant  venders  and  commission  merchants.^ 

1  (Colo.)  Bev.  Stats.,  sec.  3578. 

§  3399.    Colorado — Jurisdiction— Mines,  Mining  and  Ore  Buyers. 
Justices  of  the  x>^ac6  in  their  respective  jurisdictions  have 
power  to  hear  and  determine  all  cases  arising  under  the  provisions 
of  law,  pertaining  to  mines,  mining  and  ore  buyers.^ 

1  (Colo.)  Bev.  Stats.,  see.  4256. 

§  3400.    Colorado — Jurisdiction— Pure  Food  Law. 

Justices  of  the  peace  have  jurisdiction  of  all  violations  of  the 
provisions  of  law  pertaining  to  the  adulteration  of  foods,  drugs 
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and  liquors,  but  where  the  eomplaint  shall  be  a  violation  of  the 
statute  pertaining  to  the  adulteration  of  liquors,  the  party,  upon 
hearing,  if  not  discharged,  shall  be  held  to  bail  or  committed  to 
jail  until  the  next  term  of  the  district  court  of  the  proper  county, 
to  answer  to  an  indictment.** 

1  (Colo.)  Rev.  Stats.,  sec.  22. 

§  3401.    Colorado — Jurisdiction  of  Oivil  Actions  for  Damages. 

Justices  of  the  peace  in  the  county  where  an  offense  against  the 
civil  rights  of  citizens  is  committed,  have  jurisdiction  in  all  civil 
actions  brought  to  recover  damages  to  the  extent  of  the  jurisdic- 
tion of  justices  of  the  peace  to  recover  a  money  demand  in  other 
actions,  as  fixed  by  law,  and  either  party  shall  have  the  right  to 
have  the  cause  tried  by  jury  and  to  appeal  from  the  judgment  of 
the  justice,  in  the  same  manner  as  in  other  civil  suits.^ 

1  (Colo.)  Bev.  Stats.,  sec.  611. 

§  3402.    Colorado — ^Bribery  of  Judgo  or  Member  of  Legislative 
Body— Penalty. 

If  any  person  or  persons  shall,  directly  or  indirectly,  give  any 
sum  of  money,  or  any  other  bribe,  present  or  reward,  or  any  prom- 
ise, contract,  obligation  or  security  for  the  payment  or  delivery 
of  any  money,  present,  reward,  or  any  other  thing  to  obtain  or 
procure  the  opinion,  judgment  or  decree  of  any  judge  or  justice 
of  the  peace  acting  within  this  state,  or  to  corrupt,  induce  or 
influence  such  judge  or  justice  of  the  peace  to  be  more  favorable 
to  one  side  than  to  the  other  in  any  suit,  matter  or  cause  depend- 
ing or  to  be  brought  before  him  or  them,  or  shall,  directly  or 
indirectly,  give  any  sum  or  sums  of  money,  present  or  reward,  or 
any  promise,  contract,  obligation  or  security  for  the  payment  or 
deliver}^  of  any  money,  present  or  reward,  or  other  thing,  to  ob- 
tain, procure  or  influence  the  vote  of  any  alderman  or  member  of 
a  city  council  or  member  of  the  legislative  assembly,  or  to  incline, 
induce  or  influence  any  such  alderman  or  member  of  city  council 
and  member  of  the  legislative  assembly  to  be  more  favorable  to 
one  side  than  the  other  on  any  question,  election,  matter  or  thing 
pending  or  to  be  brought  before  any  city  council  or  the  legislative 
assembly,  or  either  house  of  the  legislative  assembly,  the  person 
80  giving  any  money,  bribe,  present  or  reward,  promise,  contract. 
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obligation  or  security,  with  intent  and  for  the  purpose  aforesaid, 
and  the  judge,  justice  of  the  peace,  alderman,  or  member  of  city 
council,  or  member  of  the  legislative  assembly  who  shall  in  any 
wise  accept  or  receive  the  same,  shall  be  deemed  guilty  of  bribery, 
and  on  conviction  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  a  term  of  not  less  than  one  year,  nor  more  than  five 
years.^ 

1  (Colo.)  Bev.  Stats.,  sec.  1719. 

§  3403.    Colorado— Disturbance— Noise— Fights — Jurisdiction  of 
Justice. 

If  any  person  maliciously  or  willfully  disturb  the  peace  or  quiet 
of  any  neighborhood  or  family,  by  loud  or  unusual  noises,  or  by 
tumultuous  or  offensive  carriage,  threatening,  traducing,  quarrel- 
ing, challenging  to  fight,   or  fighting,  every  person   convicted 

9 

thereof  shall  be  fined  in  the  sum  not  exceeding  fifty  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  two  months.  Justices 
of  the  peaoe,  within  their  several  counties,  shall  have  jurisdiction 
of  the  offenses  in  this  section  mentioned  subject  to  the  right  of 
appeal,  as  provided  by  law.* 

i  (Colo.)  Bev.  Stats.,  see.  1753. 

§  3404.    Colorado— Officers  Shall  Prevent  Dueling. 

If  any  judge,  justice  of  the  peace,  sheriff  or  other  officer  bound 
to  preserve  the  public  peace  shall  have  knowledge  of  an  intention 
on  the  part  of  any  two  persons  to  fight  with  any  deadly  weapon 
or  weapons,  and  such  officer  shall  not  use  and  exert  his  official 
authority  to  arrest  the  parties  and  prevent  the  duel,  every  such 
officer  shall  be  fined  not  exceeding  five  hundred  dollars.* 

1  (Colo.)  Bev.  Stats.,  sec.  1759. 

§  3406.    Colorado — ^Hazing— Jurisdiction  of  Justice  of  the  Peace. 

Any  justice  of  the  peace  of  the  county  wherein  any  of  the  of- 
fenses herein  described  may  be  committed  shall  have  jurisdiction 
of  complaints  for  the  crime  of  hazing.^ 

1  (Colo.)  Bev.  Stats.,  sec.  1664. 

§  3406.    Colorado — Jurisdiction— Mining  Claims. 

All  justices  of  the  peace  and  county  courts  in  their  respective 
countieSi  shall  have  original  jurisdiction  in  prosecutiona  for  the 


§§  3407-3409  hilltbb's  justices'  code.  1390 

violation  of  the  provisions  of  law  pertaining  to  drainage,  ore 
buyers,  relocation  of  mining  claims  and  relocation  of  abandoned 
lodes,  with  the  right  of  appeal  from  judgments,  of  justices  of  the 
peace  to  county  courts  in  their  respective  counties  under  the  same 
conditions  as  in  civil  cases  and  in  all  trials  before  justices  of  the 
peace  and  in  coimty  courts  the  defendant  shall  be  entitled  to  a 
trial  by  jury  as  in  other  misdemeanor  cases. 

Districts  courts  in  their  respective  districts  shall  have  original 
jurisdiction  upon  information  or  indictment  in  all  prosecutions 
for  such  violations.^ 

1  (Colo.)  Bev.  Stats.,  sec.  4279. 

§  3407.    Colorado— Jurisdiction— Bureau  of  Mines. 

Justices  of  the  peace  in  their  respective  counties  shall  have 
jurisdiction  in  prosecutions  for  the  violation  of  the  provisions  of 
law,  pertaining  to  the  bureau  of  mines  and  mine  regulations,  sub- 
ject to  the  right  of  appeal,  as  now  provided  for  in  cases  of  assault 
and  battery.^ 

1  (Colo.)  Bev.  Stats.,  see.  4306. 

§  3408.    Colorado— Unlawful  for  Civilian  to  Wear  Uniformr^ 
Penalty. 

It  shall  be  unlawful  for  any  person  not  a  member  of  the  Na- 
tional Guard  to  wear  any  portion  of  the  uniform  prescribed  for 
the  National  Quard  of  this  state.  Any  person  so  oflfending  shall, 
upon  conviction  before  a  justice  of  the  peace,  be  fined  in  a  sum 
of  not  less  than  five  nor  more  than  twenty-five  dollars,  or  im- 
prisoned in  the  county  jail  for  a  period  of  not  more  than  twenty- 
five  days.^ 

1  (Colo.)  Rev.  Stats.,  sec.  4404* 

§  3409.    Colorado— Penalty  for  Selling  Liquor  Within  Thousand 
Feet  of  Camp. 

Any  saloon-keeper  or  other  person  who  shall  sell,  barter  or  give 
away  intoxicating  liquors  within  the  limits  of  said  camp  or  within 
one  thousand  feet  of  such  limits,  shall  for  each  and  every  time 
he  shall  so  sell,  barter  or  give  away  any  intoxicating  liquors  as 
aforesaid,  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof  upon  complaint  before  any  justice  of  the  peace 


1391  CRIMINAL  ACTIONS.  §§  3410,  3411 

within  the  county  where  said  encampment  may  be  held,  be  pun- 
ished for  each  and  every  offense  by  a  fine  of  fifty  dollars  or  im- 
prisonment in  the  county  jail  of  said  county,  or  by  both  such  fine 
and  imprisonment  at  the  discretion  of  the  justice  before  whom 
the  case  may  be  tried;  provided  however,  that  such  term  of  im- 
prisonment shall  not  be  for  more  than  ninety  days  nor  less  than 
thirty  days.  Upon  conviction  the  justice  of  the  peace  shall  in 
every  case  adjudge  the  costs  against  the  defendant.^ 

1  (Colo.)  Bev.  BtatB.,  sec.  4407. 

§  3410.    Colorado — ^Encampment — ^Laws  and  Bejnilations  Govern- 
ing— ^Arrest  and  Punishment  of  Disorderly  Spectator. 

During  an  encampment  the  camp  routine  customary  on  such 
occasion  shall  be  observed  and  the  officers  and  men  shall  be  gov- 
erned by  the  laws  of  the  state  and  as  near  as  may  be  by  the 
regulations  and  customs  of  the  service  of  the  United  States  army. 
The  commanding  officer  may  fix  certain  bounds  not  including  any 
public  road  within  which  no  spectator  shall  enter  without  leave, 
and  whoever  intrudes  within  such  limits  when  forbidden  to  do  so, 
or  after  entering  after  permission,  conducts  himself  in  a  dis- 
orderly manner,  or  whoever  resists  a  sentry  or  guard  acting  under 
orders  to  prevent  such  entry,  or  to  prevent  disorderly  conduct, 
may  be  arrested  by  the  commanding  officer,  or  by  his  order,  and 
taken  before  a  justice  of  the  peace  of  the  proper  township,  and 
upon  conviction  of  the  offense  shall  be  fined  not  more  than  fifty 
dollars  nor  less  than  ten  dollars  and  the  costs  of  the  prosecution 
and  shall  be  committed  until  such  costs  and  fine  are  paid ;  all  such 
fines  when  collected  to  be  placed  to  the  credit  of  the  military 
fund.^ 

1  (Colo.)  Bev.  Stats.,  sec.  4408. 

§  3411.    Colorado— Delinquent  Fines,  How  Collected. 

When  fines  or  penalties  assessed  by  courts-martial  or  summary 
courts  are  not  paid  within  ten  days  after  the  sentence  is  approved 
by  the  reviewing  officer  and  returned  to  the  command,  a  list 
thereof  and  of  the  delinquents  shall  be  placed  in  the  hands  of  the 
justices  of  the  peace  within  the  townships  in  which  the  delin- 
quents reside,  who  shall  thereupon  render  judgment  against  such 
delinquents  separately,  together  with  the  costs  of  suit,  without 
issuing  process,  and  shall  issue  execution  thereon,  directed  to  any 
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constable  of  the  proper  township  who  shall  collect  the  flame,  and 
the  moneys  so  collected  shall  after  deduction  of  costs  be  paid  over 
to  said  justice  who  shall  immediately  dispose  of  the  same  as  herein 
provided.* 

1  (Colo.)  Be^.  StatB.,  sec.  4420. 

§  3412.    Colorado— Jurisdiction— National  Guard. 

Justices  of  the  peace  in  their  respective  counties  have  power 
and  authority  to  issue  warrants  and  full  jurisdiction  to  hear,  try 
and  determine  prosecutions  under  the  provisions  of  law,  pertain- 
ing to  the  National  Guard;  subject  however,  to  the  right  of  ap- 
peal.* 

1  (Colo.)  Bev.  State.,  mc.  4450. 

§  3413.    Oolorado^-Jnrisdiction— Support  of  Parents  l^  Children 
— Appeal 

Any  justice  of  the  peace  of  the  county  in  which  an  offense 
against  the  provisions  of  law  pertaining  to  the  support  of  parents 
by  children  is  committed,  may  upon  complaint  being  made  under 
oath  as  required  by  law,  issue  a  warrant  for  the  arrest  of  any 
person  charged  with  such  offense  and  the  justice  of  the  peace 
before  whom  such  person  is  brought  under  such  warrant,  shall 
hear,  and  determine  cause,  subject  to  the  right  of  appeal  as  pro- 
vided by  law  in  cases  of  assault  and  battery.* 

I  (Colo.)  Bev.  State.,  see.  4744. 

§  3414.    Colorado^Warrant  to  Bemove  Person  Infected  With 
Contagious  Disease. 

Any  justice  of  the  peace  may  make  out  a  warrant  under  his 
hand,  directed  to  any  sheriff  or  constable  of  the  county  in  and  for 
which  he  is  justice  of  the  peace  requiring  him,  under  the  direc- 
tion of  the  board  of  health,  to  remove  any  person  infected  with 
contagious  sickness,  or  take  possession  of  convenient  houses  and 
lodging  and  provide  nurses,  attendants  and  other  necessaries  for 
the  accommodation,  safety  and  relief  of  the  sick.* 

1  (Colo.)  Bev.  StatB.,  sec.  5046. 

§  3416.    Colorado — County,  City  or  Town  to  Pay  Expense— Juris- 
diction of  Police  Magistrate. 
The  reasonable  charges  of  securing  baggage  and  clothing  or 
other  goods    belonging  to    persons  infected  with  a   contagious 
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diseafie  and  of  transporting  and  purifying  the  same,  shall  be  paid 
by  the  county,  city  or  town  whose  board  of  health  is  exercising 
jurisdiction  in  the  premises ;  in  all  cities  or  incorporated  towns  all 
actions  provided  for  in  the  act  relating  to  boards  of  health  may  be 
instituted  before  the  police  magistrate  who  shall  have  jurisdiction 
thereof,  and  police  officers  and  marshals  in  such  cities  and  towns 
shall  have  equal  authority  with  sheriffs  and  constables  in  execut- 
ing the  provisions  of  the  act  relating  to  boards  of  health.^ 

1  (Colo.)  Bev.  Stats.,  sec.  5050. 

§  3416.    Colorado— Jurisdiction— Killing  of  Stock. 

Justices  of  the  peace  in  their  respective  counties  shall  have 
jurisdiction  to  hear,  try  and  determine,  all  offenses  declared  mis- 
demeanors under  the  act  pertaining  to  the  killing  of  stock  by  rail- 
roads, subject  to  the  right  of  appeal  as  provided  for  in  cases  of 
assault  and  battery.^ 

1  (Colo.)  Bev.  StatB.,  sec.  5496. 

§  3417.    Colorado — Jurisdiction— Railroad  CrossingB. 

Justices  of  the  peace  have  jurisdiction  of  offenses  against  the 
provisions  of  law,  pertaining  to  railroad  crossings,  safety  ap- 
pliances, etc.,  subject  to  the  right  of  appeal  as  provided  for  in 
eases  of  assault  and  battery.^ 

1  (Colo.)  Bov.  Stats.,  sec.  550d» 

§  3418.    Colorado— Jurisdiction— Timber. 

Justice  courts,  county  courts  and  district  courts,  have  jurisdic- 
tion for  the  trial  of  offenses  arising  out  of  the  provisions  of  law, 
pertaining  to  timber  and  it  shall  be  the  duty  of  the  county  superin- 
tendent of  schools  to  make  complaint  whenever  he  shall  be  in- 
formed of  any  violations  of  this  act,  and  of  the  district  attorney 
and  his  deputies  to  prosecute  the  same.^ 

1  (Colo.)  Bev.  Stats.,  sec.  6460. 

§  3419.    Colorado — ^Refusing  to  Pay  Toll— Penalty. 

Any  person  traveling  upon  any  toll  road  and  refusing  to  pay  toll 
after  such  toll  shall  have  been  demanded  by  the  regularly  authorized 
toll  gatherer,  shall  be  subject  to  a  fine  in  any  sum  not  exceeding 
88 
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twenty  dollars  for  sacli  offense,  the  same  to  be  collected  before 
any  justice  of  the  peace  in  the  county  wherein  such  road  is  lo- 
cated.^ 

1  (Oolo.)  Bev.  Stats.,  see.  6460. 

§  3420.    Warrant— Arrest — ^Trial— Fine— Disposition  of  Fine. 

Any  justice  of  the  peace  of  the  county  in  which  any  of  the  of- 
fenses defined  in  the  act  pertaining  to  cruelty  to  animals  is  com- 
mitted, may,  upon  his  knowledge,  or  upon  the  oath  of  any  compe- 
tent person,  issue  a  warrant  to  any  proper  officer  of  his  county  for 
the  arrest  of  any  person  charged  with  such  offense,  and  upon  the 
arrest  of  such  person,  the  justice  of  the  peace  before  whom  such 
person  is  brought  for  trial  shall  have  jurisdiction  to  hear  and 
determine  the  cause,  and  if  he  find  the  accused  guilty,  shall  assess 
the  fine  or  fix  the  term  of  imprisonment,  or  both,  as  prescribed 
in  this  act ;  provided  the  accused  may  have  a  trial  by  a  jury  of  six 
lawful  jurors,  or  if  he  shall  insist  upon  a  full  jury,  by  twelve, 
who  shall  be  summoned  to  try  the  cause;  and  if  the  jury  shall 
find  the  accused  guilty,  they  shall  assess  and  state  the  amount  of 
the  fine,  or  the  term  of  imprisonment,  or  both;  upon  which  the 
justice  of  the  peace,  before  whom  the  trial  shall  be  had,  shall 
give  judgment  accordingly,  and  proceed  to  collect  such  fine  and 
the  costs  of  trial ;  and  when  such  fine  shall  be  collected,  the  same 
shall  be  paid  to  the  treasurer  of  the  Ck)lorado  humane  society, 
who  shall  give  his  receipt  therefor,  which  said  receipt  shall  be 
filed  with  the  justice  of  the  peace,  after  which  the  said  fine  shall 
be  subject  to  the  control  of  said  society  in  aid  of  the  benevolent 
objects  for  which  it  was  incorporated.^ 

1  (Colo.)  Bey.  Stats.^  sec.  191^ 
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ARTICLE  XIX. 

AUTHOBIZED  FOEMS— WASHINGTON. 

S  3421.    Forms  in  criminal  actions— Search-warrant — Form. 

§  3422.     Search-warrant — ^Form. 

S  3423.    Commitment  where  justice  on  the  trial  shall  find  that  he  has  not 

jurisdiction  in  the  case — Form. 

S  3424.    Warrant  to  keep  the  peace — ^Form. 

§  3425.     Commitment  upon  sentence — Form. 

§  3426.     Certificate  of  conviction — Form. 

S  3426a.  Certificate  of  conviction — ^Fornu 

§  8421.    Forms  m  Criminal  Actions — Search-warrant — Form. 

The  following  or  equivalent  forms  may  be  used  by  justices  of 
the  peace  in  criminal  proceedings: 

Form  of  a  Search-warrant. 

State  of  Washington, 
County  of ,— ss. 

To  the  Sheriflf  or  Any  Constable  of  Said  County. 

Whereas,  A  B  has  this  day  complained  in  writing  under  oath 
to  the  undersigned,  one  of  the  justices  of  the  peace  in  and  for 

said  county,  that  on  the day  of ,  19 ,  at , 

in  said  county  [here  insert  the  substance  of  the  complaint,  what- 
ever it  may  be], — ^therefore,  in  the  name  of  the  state  of  Wash- 
ington, you  are  commanded  forthwith  to  apprehend  the  said  C  D, 
and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 . 

JP, 
Justice  of  the  Peace. 

§  3422.    Search-warrant — ^Form. 

The  State  of  Washington, 
County  of , — ss. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas,  A  B  has  this  day  made  complaint  on  oath  to  the 
undersigned,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  that  the  following  goods  and  chattels,  to  wit  [here  de- 
scribe them],  the  property  of  the  said  A  B,  have  been  within 

days  past,  or  were  on  the day  of ,  by  some 

person  or  persons  unknown,  stolen,  taken,  and  carried  away  out 
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of  the  possession  of  the  said  A  B,  in  the  county  aforesaid ;  and  also, 
that  the  said  A  B  verily  believes  that  the  said  goods  or  a  part 
thereof  are  concealed  in  or  about  the  house  of  C  D,  in  said 
county  [describe  the  premises  to  be  searched] , — ^therefore,  in  the 
name  of  the  state  of  Washington,  you  are  commanded  that,  with 
the  necessary  and  proper  assistance,  you  enter  into  the  said  house 
[describe  the  premises  to  be  searched],  and  then  diligently  search 
for  the  said  goods  and  chattels;  and  if  the  same  or  any  part 
thereof  be  found  on  such  search,  bring  the  same,  and  also  the 
same  [said]  C  D,  forthwith  before  me,  to  be  disposed  of  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  19 . 

jp, 

Justice  of  the  Peace. 

§  3423.    Commitment  Where  Justice  on  the  Trial  shall  Find  That 
He  has  not  Jurisdiction  in  the  Case — Form. 

State  of  Washington, 
County  of , — ss. 

To  Any  Constable  and  the  Keeper  of  the  Jail  of  Said  County. 

Whereas,  C  D,  of  ,  etc.,  has  been  brought  this  day 

before  the  undersigned,  one  of  the  justices  of  the  peace  in-  and  for 
said  county,  charged,  on  the  oath  of  A  B,  with  having,  on  the 
day  of ,  19 ,  in  said  county,  committed  the  of- 
fense of  [here  state  the  offense  in  the  warrant],  and  in  the 
progress  of  the  trial  of  said  charge,  it  appearing  to  the  said  jus- 
tice that  the  said  C  D  has  been  guilty  of  the  offense  of  [here  state 
the  new  offense  found  on  the  trial] ,  committed  at  the  time  afore- 
said ;  and  whereas  the  said  C  D  has  failed  to  give  bail  in  the  sum 

of dollars,  for  his  appearance  to  answer  at  the  next  session 

of  the  superior  court,  as  required  by  me, — therefore,  in  the  name 
of  the  state  of  Washington,  etc.  [as  in  the  last  form],  to  receive 
the  said  C  D  into  your  custody  in  the  said  jail,  and  him  there 
safely  keep  until  he  be  discharged  in  due  course  of  law. 

Given  under  my  hand  this day  of ,  19 . 

JP, 
Justice  of  the  Peace. 
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§  3424.    Warrant  to  Keep  the  Peaee— Form. 

State  of  Washington, 
County  of 


To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas,  A  B  has  this  day  complained  in  writing  under  oath 
to  the  undersigned,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  that  he  has  just  cause  to  fear  and  does  fear  C  D,  late  of 
the  said  county,  will  [here  state  the  threatened  injury  or  violence, 
as  sworn  to] , — therefore,  in  the  name  of  the  state  of  Washington, 
you  are  commanded  to  apprehend  the  said  C  D,  and  bring  him 
forthwith  before  me,  to  show  cause  why  he  should  not  give  security 
to  keep  the  peace  and  be  of  good  behavior  towards  all  people 
of  this  state,  and  the  said  A  B  especially,  and  further  to  be  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  19 . 

JP,. 
JuBtioe  of  the  Peace. 

§  3425.    Commitment  upon  Sentenoe— Form. 

State  of  Washington, 
County  of 


To  Any  Constable  and  the  Keeper  of  the  County  Jail  of  Said 
County. 
Whereas,  at  a  justice's  court  held  at  my  oflBce  in  said  county 
for  the  trial  of  C  D,  for  the  offense  hereinafter  stated,  the  said 

C  D  was  convicted  of  having  on  the day  of ,  19 , 

in  said  county,  committed  [here  state  the  offense],  and  upon  con- 
viction the  said  court  did  adjudge  and  determine  that  the  said 
0  D  should  be  imprisoned  in  the  county  jail  of  said  county,  for 

— days, — ^therefore,  you,  the  said  constable,  are  commanded, 

in  the  name  of  the  state  of  Washington,  forthwith  to  convey  and 
deliver  the  said  C  D  to  the  said  keeper ;  and  you,  the  said  keeper, 
are  hereby  commanded  to  receive  the  said  C  D  into  your  custody 
in  said  jail  and  him  there  safely  keep  until  the  expiration  of 

said days,  or  until  he  shall  thence  be  discharged  by  due 

course  of  law. 

Dated  this day  of ,  19 . 

JP, 
Justice  of  the  Peace. 
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§  3426.    Certificate  of  Oonvictioii— FomL 

State  of  Washington, 
Ck)unty  of 


At  a  justice 's  court  held  at  my  office  in  said  county  before  me, 
one  of  the  justices  of  the  peace  in  and  for  said  county,  for  the 
trial  of  C  D,  for  the  offense  hereinafter  stated,  the  said  C  D  was 

convicted  of  having  on  the day  of ,  19 r,  in  said 

county  committed  [here  insert  the  offense] ,  and  upon  conviction, 
the  said  court  did  adjudge  and  determine  that  the  said  C  D  should 

pay  a  fine  of dollars  [or  be  imprisoned,  as  the  case  may 

be],  and  the  said  fine  has  been  paid  to  me. 

Given  under  my  hand  this day  of ,  19 . 


jp, 

Justice  of  the  Peace. 


§  3426a.    Oertiflcate  of  Conviction— Form. 

State  of  Washington, 
County  of 


To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas,  at  a  justice's  court  held  at  my  office  in  said  county 
for  the  trial  of  0  D  for  the  offense  hereinafter  stated,  the  said 

C  D  was  convicted  of  having  on  the day  of ,  19 , 

in  said  county  committed  [here  state  the  offense],  and  upon  con- 
viction the  said  court  did  adjudge  and  determine  that  the  said 

0  D  should  pay  a  fine  of dollars,  and dollars  costs : 

and  whereas,  the  said  fine  and  costs  have  not  been  paid, — these 
are,  therefore,  in  the  name  of  the  state  of  Washington,  to  com- 
mand you  to  levy  on  the  goods  and  chattels,  etc.  [as  in  execution 
in  civil  cases]  .^ 

1  Bern,  ft  Bal.  Ann.  Cod«s  A  8tat8.,  see.  1935. 
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ATTORNEYS. 

f  Z427,  Who  maj  appear  as  attorney. 

§  3428.  Effect  of  appearance  by  attorney. 

S  3429.  Stipulations  must  be  in  writing  or  entflred  in  minutes. 

S  34.30.  Oral  stipulations  made  in  open  court. 

§  3431.  Authority  of  attorney. 

§  3432.  Verbal  stipulation. 

§  3433.  Written  stipulation  not  filed. 

§  3434.  Extent  of  authority  of  attorney  in  conduct  of  suit. 

§  3435.  Presumption  of  authority  of  attorney  to  appear. 

S  3436.  Presumption  of  authority  to  act. 

§  3437.  Court  may  require  attorney  to  show  authority. 

§  3438.  Bight  of  attorney  to  act — How  challenged. 

9  3439.  Act  of  attorney  in  opposition  to  instruction  of  client. 

S  3440.  Stipulation  by  party  who  has  attorney  of  record  disregarded. 

§  3441.  Attorney  may  not  compromise  without  special  authority. 

§  3442.  Attorney  may  confess  judgment. 

§  3443.  Authority  of  attorney  terminates  with  judgment — Except  for  what 

purposes. 

9  3444.  Duty  of  attorney. 

9  3445.  Duty  to  render  serviees  without  compensation  on  appointment  of 

court. 

9  3446.  Contract  for  contingent  fee. 

9  3447.  Duty  to  conununicate  information  to  client. 

9  3448.  Liability  of  attorney  for  gross  negligence. 

9  3449.  Bemoyal  or  suspension. 

9  3450.  Bemoyal  and  suspension. 

9  3451.  Bight  of  party  to  change  attorney. 

9  3452.  Client  may  discharge  attorney  at  wilL 

9  3453.  Attorney — How  changed. 

9  3454.  Order  associating  new  attorney. 

9  3455.  Notice  of  substitution  of  attorney* 

9  3456.  Procedure  on  death  of  attorney. 

9  3457.  Death  of  client  terminates  employment. 

§  3431.   Who  may  Appear  as  Attorney. 

Parties  in  justices'  courts  may  appear  and  act  in  person  or  by 
attorney;  and  any  person,  except  the  constable  by  whom  the  sum- 
mons or  jury  process  was  served,  may  act  as  attorney.^ 

I  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  11,  p.  537;  (Utah)  Cbmp.  Laws  1907, 

see.    842;    (Idaho)    Bey.   Codes,    sec.  see.  3678;   (N.  D.)  Bey.  Codes  1905, 

4653;   (Mont.)   Rey.  Codes  1907,  sec.  sec.  8361;   Totton  y.  Superior  Court, 

6996;   (8.  D.)  Comp.  Laws  1910,  sec.  72  Cal.  37,  38,  13  Pao,  72. 
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§  3428.    Effect  of  Appearance  by  Attorney. 

An  appearance  by  an  attorney  at  common  law,  and  by  the  ex- 
press letter  of  our  statute,  amouDts  to  the  acknowledgment  or  a 
waiver  of  service.^ 

1  See   Kerr'B   Cyc.   C.  0.  P.,  sec.      210.    See  Taylor  v.  BaadaU,  10  Cal. 
406;  Suydam  v.  Pitcher,  4  Cal.  280,       79. 
281;  Holmes  v.  Eogera,  13  Cal.  191,  Idaho.— Gold    Hunter    Min.    ote. 

OAA    a«    «        «  rki.1     ^    oo  r.  1  oaa       Co.  V.  HoUeman.  8  Idaho,  99,  27  Pac, 
200;  Sampson  v.  Ohleyer,  22  CaL  200,  ^  '      ' 

413. 

§  3429.    Stipidations  mnst  be  in  Writing  or  Entered  in  Minntes. 

The  agreement  of  an  attorney  to  bind  his  client  must  be  in  writ- 
ing and  filed,  or  if  verbal  must  be  entered  in  the  minutes  of  the 
court.^ 

1  Smith  V.  Polack,  2  Cal.  92,  94;  ritt  v.  VV^ilcox,  52  Cal.  238,  241;  Mc- 

Benham  y.  Bowe,  2  Cal.  261;  Board  Laughlin   ▼.   Clausen,    116   CaL   487, 

Commrs.  etc.  City    of    San    Jose    ▼.  491,  48  Pac.  487;  Hobbs  v.  Dnff,  43 

Younger,  29  Cal.  147,  87  Am.  Dec.  Cal.  485;  Merritt  v.  Wilcox,  52  CaL 

164;    Borkheim   y.   North   British   &t  238,  241;  Kerr's  Cyc.  C.  C.  P.,  lec 

M.  Ins.  Co.,  38  Cal.  623,  628;  Mer-  283. 

§  3430.    Oral  Stipulations  Made  in  Open  Court. 

Oral  stipulations,  statements,  or  admissions  made  in  open  court 
in  the  course  of  a  trial  for  the  purpose  of  obviating  the  proof  of  a 
fact  involved  in  the  subject  matter  thereof,  although  not  entered  on 
the  minutes,  may  be  acted  on  in  instructing  the  jury  or  in  giving 
judgment;  and  the  minutes  need  not  be  amended  to  show  the  stipu- 
lation.^ 

1  Griess  y.  State  Inyest.  &  Ins.  Co.,  SO  Pac.  529,  and  Preston  y.  Hill,  50 

93  Cal.  411,  28  Pac.  1041;  WaU  y.  CaL  43,  19  Am.  Dec.  647  j  Kerr's  Cjc 

Mines,  130  Cal.  27,  42,  62  Pac.  386.  .C.  C.  P.,  sec.  283. 
See  Smith  y.  Whittier,  96  Oal.  279, 

§  3431.    Authority  of  Attorney. 

An  attorney  and  counselor  shall  have  authority : 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceed- 
ing by  his  agreement  filed  with  the  clerk,  or  entered  upon  the 
minutes  of  the  court,  and  not  otherwise ; 

2.  To  receive  money  claimed  by  his  client  in  an  action  or  pro- 
ceeding during  the  pendency  thereof,  or  after  judgment,  unless  a 
revocation  of  his  authority  is  filed,  and  upon  the  payment  thereof, 
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and  not  otherwise,  to  discharge  the  claim  or  acknowledge  satisfao- 
tion  of  the  judgment.^ 


1  See  Kerr'B  Cyc.  C.  C.  P.,  sec. 
283;  Preston  t.  Hill,  50  Cal.  43,  53, 
19  Am.  Eep.  647;  Merritt  v.  Wilcox, 
52  Cal.  238,  240;  Ambrose  ▼.  McDon- 
ald, 53  Gal.  28,  29;  Alexander  t. 
Denaveaux,  53  Gal.  663,  664,  59  Gal. 
476,  479;  Ex  parte  Qarke,  62  Gal. 
490,  491;  Gole  v.  Superior  Gourt,  63 
Gal.  86,  92;  Blackwood  v.  Gutting 
Packing  Go.,  71  Gal.  461,  465,  12 
Pac.  493;  Alpers  v.  Hunt,  86  Gal. 
78,  86,  21  Am.  St.  Kep.  17,  24  Pac. 
846,  9  L.  B.  A.  483;  Simpson  v. 
Budd,  91  Gal.  488,  490,  27  Pac.  758; 
Smith  V.  Whittier,  95  Gal.  279,  287, 
30  Pac.  529;  Hearne  v.  De  Young, 
111  Gal.  373,  377,  43  Pac.  1108;  Bec- 


lamation  Dist.  t.  Hamilton,  112  Cal. 
603,  609,  44  Pac.  1074;  McLaughlin 
▼.   Clausen,   116   Gal.   487,   491,  492, 
48  Pac.  487;   McGowan  v.   Kreling, 
117  Gal.  31,  35,  48  Pac.  980;  Goonan 
V.  Loewenthal,  129  Cal.  197,  200,  61 
Pac.  940;,Queirolo  v.  Queirolo,  129 
Gal.  686,  689,  62  Pac.  315;  Wall  v. 
Mines,  130  Gal.  37,  42,  62  Pac.  386 
Kent  V.  San  Francisco  Sav.  Union 
130    Cal.    401,    406,    62     Pac.    620 
Beither   v.   Murdock,    135   Cal.   197 
201,  67  Pac.  784;  In  re  More's  Es 
tate,  •143     Gal.   493,    77    Pac.    407 
Baneri   v.   Gazzola    (Gal.),   83   Pac. 
455. 


§  3432.   Verbal  Stipulation. 

Verbal  stipulations  with  reference  to  proceedings  in  a  pending 
action  cannot  be  regarded  except  so  far  as  they  are  admitted  by  the 
parties  against  whom  they  are  sought  to  be  enforced  or  have  been 
wholly  or  in  part  executed.^ 

1  Smith  ▼.  Whittier,   95  Cal.   279,  373,  377,  43  Pac.  1108;  McLaughUn 

288,   30   Pae.    529.     See   Johnson   y.  ▼.  Clausen,  116  Cal.  487,  491,  61  Pac. 

Sweeney,  95  Oal.  304,  306,  30  Pac.  940;   McGowan  v.  Kreling,   117  Cal. 

540;  Heame  t.  De  Young,  111  Gal.  81,  35,  48  Pac.  980. 


§  3433.   Written  Stipulation  not  Filed. 

The  same  principles  are  applicable  to  the  enforcement  of  a  writ- 
ten agreement  which  has  not  been  filed  as  govern  a  verbal  one  which 
has  not  been  entered  in  the  minutes  of  the  court, ^ 

1  Smith  V.  Whittier,  95  Gal.  279,  30  Pac.  529. 

§  3434.   Extent  of  Authority  of  Attorney  in  Conduct  of  Suit. 

The  authority  of  an  attorney  employed  in  a  cause  is  governed 
by  the  general  law  of  principal  and  agent.  He  has  full  charge  and 
management  of  the  cause  while  acting  as  attorney,  and  his  sayings 
and  doings  in  the  presence  of  the  court  concerning  the  trial  of  the 
cause  are  the  same  as  though  said  and  done  by  the  party  himself. 
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Where  oral  consent  is  given  by  the  attorney  of  a  party  to  an  act 
fully  performed  by  the  other,  the  rule  as  to  the  method  in  which 
the  attorney  may  bind  his  client  ^  does  not  control  * 

1  See  Bection  3429^  ante.  Cal.  485,  52  Pac.  809;  Crescent  C.  Co. 

3  Board  of  Commrs.  etc.  City  San  ▼.  Montgomery,  124  Cal.  134,  56  Pac. 

Jose  y.  Younger,  29  Cal.  146,  149,  87  797;  Coonan  t.  Loewenthal,  129  CaL 

Am.   Dee.    164;    Mott  ▼.   Foster,   45  197,  200,  61  Pac.  940. 
CaL  72;  Wylie  T.  Sierra  G.  Co.,  120 

§  3435.   Presumption  of  Authority  of  Attorney  to  Appear. 

The  authority  of  an  attorney  who  enters  an  appearance  will  be 
presumed  while  nothing  to  the  contrary  appears.^ 

1  Sujdam  y.  Pitcher,  4  Cal.  280;  215,  51  Pae.  189;   Pacific  P.  Co.  t. 

Turner  v.  Caruthers,  17  Cal.  431,  432;  Vizelich,  141  CaL  4,  8,  74  Pac.  352. 

Hayes  y.  Shattuck,  21  CaL  51,   55;  See,  also,  Kerr's  Cyc  C.  C.  P.,  sec. 

Ventura  Co.  y.   Qay,   119   Cal.   213,  416. 

§  3436.   Presumption  of  Authority  to  Act. 

"Wihen  a  suit  is  commenced  by  a  regular,  responsible  attorney  in 
the  plaintiff's  name,  it  is  presumed  that  he  was  duly  authorized 
by  the  plaintiff  to  appear  and  prosecute  it  for  him.  It  is  not  neces- 
sary to  show  authority  whether  the  suit  be  for  a  natural  person  or  a 
corporation,  unless  questioned  by  defendant.^ 

1  Holmes  y.  Bogers,*  13  CaL  191;  San  Francisco  Say.  Union  y.  Long, 
Turner  v.  Caruthers,  17  Cal.  431;  123  Cal.  107,  113,  55  Pac.  708;  Will- 
Hayes  y.  Shattuck,  21  Cal.  51;  Bicket-  iams  y.  Uncompaligre  C.  Co.,  13  Colo, 
son  y.  Compton,  23  Cal.  636;  Will-  469,  475,  22  Pac.  806;  Leslie  y. 
son  y.  Cleaveland,  30  CaL  192;  Fischer,  62  HI.  118,  119;  Succession 
Garrison  y.  McGowan,  48  CaL  592;  of  Patrick,  20  La.  Ann.  204;  Hamil- 
Boston  Tunnel  Co.  y.  McKenzie,  67  ton  v.  Wright,  37  N.  Y.  502;  Bonni- 
Cal.  485,  8  Pac.  22;  Hunter  v.  field  y.  Thorp,  71  Fed.  924,  927. 
Bryant,  98  CaL  247,  251,  33  Pac.  51; 

§  3437.    Court  may  Require  Attorney  to  Show  Authority. 

The  court  may,  at  any  time,  either  at  the  instance  of  the  party 
for  whom  the  attorney  appears,  or  of  the  opposite  party,  call  upon 
an  attorney  for  his  authority  to  so  appear,  either  by  written  or  oral 
evidence  that  such  authority  exists.^ 

1  Turner  y.  Caruthers,  17  Cal.  431;  Clark  y.  Willett,  35  Cal.  634. 

§  3438.    Bight  of  Attorney  to  Act— How  Challenged. 

A  motion  to  dismiss,  founded  upon  the  proper  affidavit,  is  the 
proper  method  in  which  to  attack  the  authority  of  an  attorney  to 
institute  a  suit  or  to  challenge  his  right  to  appear  in  the  suit.^ 
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1  See  Turner  t.  Caruthers,  17  Cal.      684;   Ventura  Co.  t.  CIbj,  119  CaL 
431,  432;  Clark  y.  Willett,  35  Cal.  534,      213,  215,  51  Pac  189. 
540;  People  v.  Mariposa  Co.,  39  CaL 

§  3439.   Act  of  Attorney  in  Opposition  to  Instruction  of  Client. 

A  stipulation  by  an  attorney  of  record  is  presumed  to  have  been 
authorized  by  his  client;  but  where  the  adverse  party  as  well  as 
the  court  has  knowledge  that  the  attorney  is  acting  in  direct  opposi- 
tion to  the  instruction  of  his  client,  this  presumption  does  not  ob- 
tain. The  stipulation  should  not  be  acted  on  by  the  court,  and 
the  adverse  party  cannot  acquire  any  rights  thereunder.^ 

1  Knowlton  v.  Mackenzie,  110  Cal.  183,  42  Pae.  580. 

§  3440.    Stipulation  by  Party  Who  Has  Attorney  of  Record  Dis- 
regarded. 

A  stipulation  by  a  party,  represented  in  an  action  by  an  attorney 
of  record,  will  have  no  effect,  and  will  be  disregarded  by  the  court.^ 

1  Wylie  v.  Sierra  G.  Co.,  120  Cal.      Younger,  29  Cal.   147,  87  Am.  Dec 
485,  487,  52  Pac.    809.    See    Board      164;  Mott  v.  Foster,  45  CaL  72. 
Conunra.    etc.    City  of   San  Jose   v. 

§  3441.   Attorney  may  not  Compromise  Without  Special  Au- 
thority. 

Compromising  an  action  he  is  employed  to  prosecute  or  defend 
is  not  within  the  general  authority  of  an  attorney.^ 

1  See    Ambrose    v.    McDonald,    53  529;  Knowlton  y.  McKenzie,  110  Cal. 

CaL   28;    Commercial    Union    Assur.  183,   189,  42  Pae.  580;   Reclamation 

Co.  T.  American  Cent.  Ins.  Co.,  68  Cal.  Dist.  v.  Hamilton,  112  Cal.  603,  609, 

430,  433,  9  Pac.  712;  Trope  v.  Kerns,  44  Pac.   1074.    But    see    Preston  v. 

83  Cal.  553,  556,  23  Pae.  691;  Smith  Hill,  50  Cal.  43,  19  Am.  Bep.  647. 
V.  Whittier,  95  Cal.  279,  288,  30  Pac. 

§  3442.    Attorney  may  Confess  Judgment. 

An  attorney  may  confess  judgment  against  his  client,  under  his 
general  power  as  attorney.^ 

1  Holmes  ▼.  Bogers,   13   Cal.   191,  Utah. — Gagan  ▼.  Stevens,  4  Utah, 

200.    See   Thompson  v.   Pershing,  86      343^  9  p^c.   706;   Anderson  v.   Ste- 

Ind.  303;  Potter  v.  Parsons,  14  Iowa,  o  ttx  u    e^«o     t       ,  -r*     ^ 

oofl      -m  ,    T>     u         a     •         -r?      ^^^^y  2  Utah,  538;  Jungk  v.  Beed, 

286;    Farmers'    Bank  v.    Spngg,    11  '  *         »  ©  > 

Md.  389.     See,  also,   Kerr's  Cjc.  C.      ^  ^**^>  ^^'  ^^  ^*®-  236;   Smith  r. 

C.  P.,  sec.  383.  McEvoy,  8  Utah,  58,  29  Pac.  1030. 
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§  3443,   Authoritj  of  Attorney  Terminates  with  Judgment— Ex- 
cept for  What  Purposes. 

The  authority  of  an  attorney  in  a  cause  usually  terminates  mth 
judgment,  except  for  the  purpose  of  enforcing  it.* 

t  Knowlton  v.  Mackenzie,  110  Cal.  183,  42  Pac.  580. 

§  3444.   Duty  of  Attorney. 

It  is  the  duty  of  an  attorney  and  counselor: 

1.  To  support  the  laws  and  constitution  of  the  United  States 
and  of  this  state; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  ju- 
dicial oflScers; 

3.  To  counsel  or  maintiain  such  actions,  proceedings,  or  de- 
fenses only  as  appear  to  him  legal  or  just,  except  the  defense  of 
a  person  charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  cause  con- 
fided in  him,  such  means  only  as  are  consistent  with  truth,  and 
never  seek  to  mislead  the  judge  or  any  judicial  officer  by  an  arti- 
fice or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to 
himself,  to  preserve  the  secrets  of  his  client ; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  wit- 
ness, unless  required  by  the  justice  of  the  cause  with  which  he  is 
charged ; 

7.  Not  to  encourage  either  the  commencement  or  continuance  of 
an  action  or  proceeding  from  any  corrupt  motive  of  passion  or 
interest ; 

8.  Never  to  reject,  for  any  consideration  personal  to  himself, 
the  cause  of  the  defenseless  or  oppressed.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  282. 

§  3445. .  Duty  to  Bender  Services  Without  Compensation  on  Ap- 
pointment of  Court. 
An  attorney  is  an  officer  of  the  court,  and  takes  his  office  with 
all  its  burdens,  as  well  as  all  its  rights  and  privileges.  Among 
the  burdens  thus  assumed  is  the  duty  to  render  professional  ser- 
vices without  compensation  to  persons  accused  of  crime  who  are 
destitute  of  means,  upon  the  appointment  of  the  court.* 

1  Rowe  V.  Yuba  Co.,  17  Cal.  61,  13. 
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§  3446.   Contract  for  Oontingont  Fee. 

A  contract  of  an  attorney  for  a  contingent  fee  is  valid.^ 

1  See  Hoffman  ▼.  Throckmorton,  48  Cal.  249,  254,  24  Pae.  139;  Thurber 

Cal.  482,  489;    Oage    t.  Downej,  79  v.  Meves,  119  Cal.  35,  37,  38,  50  Pac. 

Cal.  140,  21  Pae.  527;  855;  King  y.  1063,  51  Pae.  536.    See  Water  Supply 

QUdersleeve,  79  Cal.  504,  510,  21  Pae.  Co.  v.  Boot,  56  Kan.  187, 199,  42  Pac. 

961;    Calanchini    y.    Branstetter,    84  715. 

§  3447.  Dnty  to  Communicate  Information  to  Client. 

It  is  the  duty  of  an  attorney  at  law,  employed  to  prosecute 
or  defend  an  action,  to  communicate  to  his  client  any  and  all 
information  he  may  acquire  in  relation  to  the  subject  matter  of 
the  suit.  He  will  be  presumed  to  have  performed  this  duty,  and 
any  knowledge  or  notice  which  comes  to  him  regarding  such  sub- 
ject matter  while  acting  in  such  capacity  will  be  regarded  as  con- 
structive notice  to  his  client.* 

1  Bieree  y.  Bed  Bluff  H.  Co.,  31  25  Pae.  64;  WilUamson  y.  Brown,  15 

Cal.  160,  165,  166;  Whittenbrook  v.  N.  Y.  354,  359;  The  DistUIed  Spirits, 

Parker,  102  Cal.  93,  101,  41  Am.  St.  78  U.  S.   (11  Wall.)   356,  sub    nom. 

Bep.  172,  36  Pae.  374.    See  Donald  Harrington  y.  United  States  Bank,  20 

y.  Beale,  57    Cal.    399;    Watson    y.  L.  ed.  167. 
Sutro,  86  CaL  500,  517,  24  Pac.  172, 

§  3448.   Liability  of  Attorney  for  Gross  Negligence. 

The  attorney  is  liable  only  for  gross  negligence  or  gross  igno- 
rance in  the  performance  of  his  professional  duties;  and  this  is 
a  question  of  fact  to  be  determined  by  the  jury.  It  is  sometimes 
to  be  ascertained  by  the  evidence  of  those  who  are  conversant  with 
and  skilled  in  the  same  kind  of  business.^ 

1  Scott,  J.,  In  Pennington's  Exrs.  y.  17,  19,  13  Rev.  Rep.  738;  Russell  y. 

TeU,  11  Ark.   (6  Eng.)   212,  52  Am.  Palmer,  2  Wils.  325.     See  Citizens  L. 

Dee.  262.    See  Eyans  y.  Wartous,  2  F.  &  Sav.  Assn.  v.  Friedey,  123  Tnd. 

Port.   210;    Mardis  y.   Shakleford,  4  143,  18  Am.  St.  Rep.  320,  23  N.  £. 

Ala.  494;  Tipping  y.  Johnson,  2  Bos.  1075;  Babbit  v.  Hunpus,  73  Mich.  331, 

Sb  p.   367;   Pitt  y.  Tolden,  4  Burr.  16  Am.  Bep.  5S5,  41  N.  W.  417. 
2060;  BaUkie  y.  Chandless,  3  Camp. 

§  8449.    Removal  or  Suspension. 

An  attorney  and  counselor  may  be  removed  or  suspended  by  the 
supreme  court,  or  any  department  thereof,  (or  by  any  district  court 
of  appeal,)  or  by  any  superior  court  of  the  state,  for  either  of  the 
following  causes,  arising  after  his  admission  to  practice : 
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(1)  His  conviction  of  a  felony  or  misdemeanor  involving  moral 
turpitude,  in  which  case  the  record  of  conviction  shall  be  conclusive 
evidence ; 

(2)  Willful  disobedience  or  violation  of  an  order  of  the  court  re- 
quiring him  to  do  or  forbear  an  act  connected  with,  or  in  the  course 
of  his  profession,  which  he  ought  in  good  faith  to  do  or  forbear, 
and  any  violation  of  the  oath  taken  by  him,  or  of  his  duties  as  such 
attorney  and  counselor ; 

(3)  Corruptly  or  willfully  and  without  authority  appearing  as 
attorney  for  a  party  to  an  action  or  proceeding; 

(4)  Lending  his  name  to  be  used  as  attorney  and  counselor  by 
another  person  who  is  not  an  attorney  and  counselor ; 

(5)  For  the  commission  of  any  act  involving  moral  turpitude, 
dishonesty  or  corruption,  whether  the  same  be  committed  in  the 
course  of  his  relations  as  an  attorney  or  counselor  at  law,  or  other- 
wise, and  whether  the  same  shall  constitute  a  felony  or  misdemeanor 
or  not;  and  in  the  event  that  such  act  shall  constitute  a  felony 
or  misdemeanor  conviction  thereof  in  a  criminal  proceeding  shall 
not  be  a  condition  precedent  to  disbarment  or  suspension  from  prac- 
tice therefor. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a 
superior  court,  the  judgment  or  order  of  removal  or  suspension  may 
be  reviewed  on  appeal  by  the  supreme  eoort^ 

1  See  Kerr's  Cye.  C.  C.  P.,  sec.  287. 

§  S460.    Bemoval  and  Suspension. 

A  justice's  court  has  no  jurisdiction  to  remove  or  suspend  an 
attorney.^ 

1  Bftird  T.  Justice  Court,  11  Cal.  App.  439,  105  Flac.  259. 

§  3451.    Bight  of  Party  to  Change  Attorney. 

A  party  has  an  absolute  right  to  change  his  attorney  at  any  time. 
It  is  only  necessary  for  such  party  to  prefer  a  request  for  such 
change  in  order  to  justify  the  court  in  making  the  order  therefor.^ 

1  Woodbury  v.  Nevada  S.  B.  Co.,  Jose  v.  Younger,  29  Cal.  147,  149,  87 

121  Cal.  165,  53  Pac.  450.    See  Peo-  Am.  Dec.  164;  Lee  v.  Superior  Court, 

pie  ex  rel.  Downer  v.  Norton,  16  Cal.  112  Cal.  354,  44  Pac.  666;  Kerr's  Cyo. 

436;  Board  Commrs.  etc.  City  of  San  C.  C.  P.,  sec.  284, 
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§  3452.    Client  may  Discharge  Attorney  at  Will. 

The  interest  of  the  client  in  a  successfnl  prosecution  or  defense 
of  action  is  superior  to  that  of  an  attorney,  and  he  has  the  right 
to  employ  such  attorney  as  will,  in  his  opinion,  best  subserve  his 
interests.  The  relation  between  them  is  such  that  the  client  is  justi- 
fied in  seeking  to  dissolve  that  relation  whenever  he  ceases  to  hav<» 
absolute  confidence  in  either  the  integrity  or  the  judgment  or  the 
capacity  of  the  attorney.^ 

1  See  Kerr's  Cye.  C.  C.  P.,  sec.  284;  Say.  Bank  y.  Superior  Court,  104  Cal. 
Gage  y.  Atwater,  136  CaL  170,  172,  649,  43  Am.  St.  Bep.  147,  38  Pac. 
68  Pac.  581.  See  People  ex  rel.  452;  Lee  y.  Superior  Court,  112  Cal. 
Downer  y.  Norton,  16  Cal.  436;  Theil-  354,  44  Pac.  666;  Woodbury  y.  Ne- 
man y.  Superior  Court,  95  Cal.  224,  yada  So.  B.  Co.,  121  Cal.  165,  53 
30  Pac.  193;  Faulkner  y.  Hendy,  99  Pbo.  450. 
CaL  172,  33  Pac.  899;  People's  Home 

§  3463.    Attorney— How  Changed. 

The  attorney  in  an  action  or  special  proceeding  may  be  changed 
at  any  time  before  or  after  judgment  or  final  determination,  as  f ol< 
lows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with  the  clerk, 
or  entered  upon  the  minutes ; 

2.  Upon  the  order  of  the  court,  upon  the  application  of  either 
client  or  attorney,  .after  notice  from  one  to  the  other.^ 

1  Kerr's  Cyc.  C.  C.  P.,  Bee.  284, 

§  3454.    Order  Associating  New  Attorney. 

The  order  associating  a  new  attorney  with  the  attorney  of  record 
in  a  cause  is  unknown  to  California  practice.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  284;  See  McMahon  y.  Thomas,  114  Cal. 
Prescott    y.    Salthouse,  53   Cai  221.      588,  591,  46  Pae.  782,  736. 

§  3455.    Notice  of  Substitution  of  Attorney. 

When  an  attorney  is  changed,  written  notice  of  the  change  and 
of  the  substitution  of  a  new  attorney,  or  of  the  appearance  of  the 
party  in  person,  must  be  given  to  the  adverse  party.  Until  then 
he  must  recognize  the  former  attorney,  and  all  service  of  papers 
must  be  made  on  him.^ 

1  See   Kerr's   Cyc.   C.    C.    P.,   sec.  Little,  56  Cal.  370,  372;  Livermore  v. 

285;  Grant  y.  White,  6  Cal.  55;  Ab-  Webb,  56  Cal.  489;   Young  y.  Fenk, 

rahms  y.  Stokes,  39  Cal.  150;  Prescott  119   Cal.   107,   50  Pac.-  1060;   Kerr's 

y.  Salthouee,  63  Cal.  221;  Withers  y.  Cyc.  C.  C.  P.,  sec.  285. 
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§  3456.   Procedure  on  Death  of  Attomqr. 

When  an  attorney  dies,  or  is  removed  or  suspended,  or  ceases  to 
act  as  such,  a  party  to  an  action,  for  whom  he  was  acting  as  attor- 
ney, must,  before  any  further  proceedings  are  had  against  him,  be 
required  by  the  adverse  party,  by  written  notice,  to  appoint  another 
attorney,  or  to  appear  in  person.^ 

1  Kerr's    Cyc.    C.    C.  P.,  sec.  286. 


§  3457.    Death  of  Client  Terminates  Emplojrment. 

Death  of  the  client  terminates  the  employment  and  authority  of 
the  attorney,  and  no  subsequent  steps  in  the  cause  can  be  taken  by 
him  under  such  employment.^ 


1  Judson  y.  Love,  35  Cal.  463; 
Moyle  V.  Landers,  7S  Gal.  99,  12  Am. 
St.  Eep.  22,  20  Pac.  241;  Pedlar  ▼. 
Stroud,  116  Cal.  461,  48  Pac.  371. 
See  Bisley  t.  FeUows,  10  HL  (5 
Gilm.)  531;  Harness  y.  State  ex  rel, 
Piatt,  57  Ind.  1;  Qark  y.  Parish,  4 
Ky.  (1  Bibb)  547;  CampbeU  v.  Kin- 
caid,   14  Ky.    (8   T.   B.   Mon.)    68| 


Beach  y.  Gregory,  12  Abb.  Pr.  203; 
Amore  y.  La  Mothe,  5  Abb.  N.  G. 
146;  Patnam  y.  Van  Boren,  7  How. 
Pr.  31;  Adams  y.  Nellis,  59  How.  Pr. 
385;  Austine  y.  Monroe,  4  Lans.  69; 
Wilson  y.  Smith,  22  Gratt.  493;  Pal- 
mer y.  Besfenste,  1  Man.  ft  G.  94, 
39  Eng.  G.  L.  94. 
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CHAPTER  LXXIX. 

PROCEEDINGS  ON  INSANITY. 

S  3458.    Charges  of  insanity,  and  proceedings  thereon — ^Foibl 
§  3459.    Warrant  of  arrest — Insanity — ^Form. 

i  3459a.  Insane  person  must  be  taken  before  court — ^Fixing  of  time  and  place 
of  hearing. 


§  34S8.    Ohargei  of  Insamtj,  and  Proceedingi  Thereon-— Fonn. 

Whenever  it  appears  by  affidavit  to  the  satisfaction  of  a  magis- 
trate of  a  county,  or  city  and  county,  that  any  person  therein  is 
so  far  disordered  in  his  mind  as  to  endanger  health,  person,  or 
property,  he  must  issue  and  deliver  to  some  peace  officer,  for  ser- 
vice, a  warrant  directing  that  such  person  be  arrested  and  taken 
before  a  judge  of  the  superior  court  of  the  county,  for  a  hearing 
and  examination  on  such  charge.  Such  officer  must  thereupon 
arrest  and  detain  such  person  until  a  hearing  and  examination  can 
be  had.  At  the  time  of  the  arrest  a  copy  of  said  affidavit  and 
warrant  of  arrest  must  be  personally  delivered  to  said  person. 
Such  affidavit  and  warrant  shall  be  in  substantially  the  following 
form: 

In  the Court,  of ,  County  of ^  State  of 

California. 

Affidavit  of  Insanity. 

In  the  Matter  of ^  an  Alleged  Insane  Person. 

State  of  California, 
County  of j 


,  being  duly  sworn,  deposes  and  says  that  there  is  now 

in  said  county,  in  the  city  or  town  of ,  a  person  named 

,  who  is  insane,  and  is  so  far  disordered  in  mind  as  to 

endanger  the  health,  person,  or  the  property  of  h — self,  or  of 

others,  and  that  — he,  at in  said  county,  on  the day 

of  ^  19i ^  threatened  and  attempted   [state  actions, 

etc.]. 

That  by  reason  of  said  insanity,  said  person  is  dangerous  to  be 
at  large ; 

Wherefore,  affiant  prays  that  such  action  may  be  had  as  the 
law  requires  in  the  cases  of  persons  who  are  so  far  disordered  in 
mind  as  to  endanger  health,  person,  and  property. 

80 
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Subscribed  and  sworn  to  before  me,  this day  of , 


19- 


.1 


I  Kerr's  Cyc.  PoL  Code,  sec.  2168;  (Cal.)  Stats.  1909,  p.  63. 

§  3469.    Warrant  of  Arrert — ^Insanity— Form. 

In  the  Court, County  of  ,  State  of 

California. 

In  the  Matter  of ,  an  Alleged  Insane  Person. 

The  People  of  the  State  of  California,  to  Any  SheriflE,  Constable, 
Marshal,  Policeman,  or  Peace  Officer,  in  This  State: 

The  affidavit  of  ^,  having  been  presented  this  day  to 

me, ,  county  of ,  state  of  California,  from  which 

it  appears  that  there  is  now  in  this  county,  at ,  a  person 

by  the  name  of ,  who  is  insane,  and  who  is  so  disordered 

in  mind  as  to  endanger  h —  own  health,  person,  and  property  [or 
the  person,  lives,  and  property  of  others],  and  that  it  is  dangerous 
for  said  person  to  be  at  large ; 

And  it  satisfactorily  appearing  to  me  that  said is  in- 
sane, and  so  far  disordered  in  h —  mind  as  to  endanger  health, 
person,  and  property ; 

Now,  therefore,  you  are  commanded  forthwith  to  arrest  the 
above-named  person,  and  take  h —  before  a  judge  of  the  superior 

court  of  the  said county  of ,  for  a  hearing  and 

examination  on  the  said  charge  of  insanity. 

And  I  hereby  direct  that  a  copy  of  this  warrant,  together  with 

a  copy  of  said  affidavit,  be  delivered  to  said ,  at  the  time 

of  h —  arrest ;  and  I  further  direct  that  this  warrant  may  be  served 
at  any  hour  of  the  night. 

.Witness  my  hand,  this day  of ^  19 . 


I  hereby  certify  that  I  received  the  above  warrant  of  arrest  on 

the day  of ,  19 — ,  and  served  the  said  warrant  by 

arresting  the  said alleged  to  be  insane,  and  bringing  h — 

before  ,  judge  of  the  superior  court  of  said  , 

county  of ,  on  the day  of ,  19 ;  and  I 

further  certify  that  I  delivered  a  copy  of  said  warrant  of  arrest, 
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together  with  a  copy  of  the  affidavit  of  insanity,  as  directed  in 
said  warrant,  personally  to  said ,  at  the  time  of  the  arrest. 


§  3459a.    Insane  Person  must  be  Taken  Before  Court— Fixing  of 
Time  and  Place  of  Hearing. 

He  must  be  taken  before  a  judge  of  the  superior  court,  to  whom 
said  affidavit  and  warrant  of  arrest  must  be  delivered  to  be  filed 
with  the  clerk.  The  judge  must  then  inform  him  that  he  is 
charged  with  being  insane,  and  inform  him  of  his  rights  to  make 
a  defense  to  such  charge  and  produce  any  witnesses  in  relationr 
thereto.  The  judge  must  by  order  fix  such  time  and  place  for 
the  hearing  and  examination  in  open  court  as  will  give  reasonable 
opportunity  for  the  production  and  examination  of  witnesses. 
Said  order  must  be  entered  in  the  minutes  of  the  court  by  the 
clerk  and  a  certified  copy  of  the  same  served  on  such  person.  The 
judge  may  also  order  that  notice  of  the  arrest  of  such  person  and 
of  the  hearing  on  the  said  charge  of  insanity  be  served  on  such 
relatives  of  said  person  known  to  be  residing  in  the  county,  as 
the  court  may  deem  necessary  or  proper.^ 

t  Kmt'b  Oje.  PoL  Code,  sec.  2168;  Stats.  1909,  p.  63. 
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CHAPTER  LXXX. 

CONTESTING  ELECTIONS  FOE  MEMBERS  OP  THE 

LEGISLATUEE. 

5  3460.  Election  of  senatora  and  assemblymen  maj  .be  contested  bj  whom. 

§  3461.  Filing  of  grounds  of  contest. 

§  3462.  Commission  issued  to  justices  of  the  peace. 

§  34^3.  Notice  of  contest,  bj  whom  served. 

§  3464.  Compelling  witnesses  to  attend. 

§  3465.  Testimony — How  taken  by  justice. 

§  3466.  If  justice  unable  to  act,  how  vacancy  filled. 

§  3467.  Fees  of  officers. 

§  3468.  Testimony  to  be  transmitted  to  secretary  of  state — ^Duties  of 
secretary. 

§  3469.  Depositions. 

§  3470.  Further  evidence  may  be  taken. 

§  3471.  Washington — Who  may  contest  election  of  members  of  the  legis- 
lature. 

S  3472.  Washington — Contestant  to  file  statement  with  clerk  of  court. 

S  3473.  Washington-:— Clerk  to  issue  commission  to  take  depositions. 

§  3474.  Washington — Requisites  of  notice — How  served. 

S  3475.  Washington — Sheriff  to  return  notice  to  clerk. . 

$  3476.  Washington — Witnesses  must  attend. 

S  3477.  Washington — Depositions  of  witnesses. 

§  3478.  Washington — Examinations  to  continue  from  day  to  day. 

$  3479.  Washington — Clerk  to  appoint  justice  in  case  of  failure  to  serve. 

§  3480.  Washington — ^Fees  to  be  allowed  sheriff  and  justices. 

S  3481.  Washington — Clerk  to  transmit  proceedings  to  secretary. 

S  3482.  Washington — ^Duty  of  secretary  of  state. 

S  3483.  Washington — Respective  houses  to  try  contested  election. 

§  3484.  Washington — Depositions  may  be  taken  after  notice  of  contest. 

§  3485.  Washington — Legislature  may  authorize  taking  of  depositions. 

§  3460.    Election  of  Senators  and  Assemblymen  may  be  Contested 
by  Whom. 
The  right  of  any  person  declared  elected  to  a  seat  in  the  senate 
or  assembly  may  be  contested  by  any  qualified  voter  of  the  county 
or  district  to  be  represented  by  such  senator  or  assemblyman.^ 

1  See  Kerr's  Qyc.  Pol.  Code,  sec*  273. 

§  3461.    Filing  of  Grounds  of  Contest. 

The  person  contesting  such  election  must,  within  twenty  days 
after  the  certificate  of  election  is  issued,  file  with  the  clerk  of  the 
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county,  or  of  one  of  the  counties  in  which  the  alleged  cause  of  con- 
test originated,  a  statement  of  the  grounds  of  contest,  verified  by 
his  oath.^ 

i  See  Kerr's  Pyc.  Pol.  Code,  sec.  274. 

§  3462.   OonuQission  Issued  to  Justices  of  the  Peace. 

On  the  filing  of  such  statement  the  clerk  must  issue  a  commission, 
directed  to  two  justices  of  the  peace  of  his  county,  to  meet  at  a 
time  and  place  specified  in  the  commission,  not  less  than  twenty  or 
more  than  thirty  days  from  the  date  thereof,  for  the  purpose  of 
taking  the  depositions  of  such  witnesses  as  the  parties  to  the  con- 
test may  wish  to  examine.^ 

1  See  Kerr's  Cyc.  Pol.  Code,  sec.  275. 

• 

§  3463.    Notice  of  Contest,  by  Whom  Senred. 

Written  notice  of  such  contest,  specifying  the  time  and  place  of 
taking  depositions,  and  a  copy  of  the  statement,  certified  by  the 
clerk,  must  be  delivered  to  the  person  whose  election  is  contested, 
or  if  he  cannot  be  found,  left  at  the  house  where  he  last  resided,  bj*- 
the  sheriff  or  constable  of  the  county  in  which  such  person  claims 
his  residence,  within  ten  days  after  such  statement  is  filed.^ 

1  See  Kerr's  Cyc.  Pol.  Code,  sec.  276, 

» 

§  3464.    Compelling  Witnesses  to  Attend. 

Either  of  the  justices  of  the  peace  have  power  to  issue  sub- 
poenas for  witnesses,  at  the  request  of  either  party,  to  be  served 
by  the  sheriff  as  other  subpoenas ;  and  such  justices,  when  met  at 
the  time  and  place  appointed  to  take  such  depositions,  have  the 
same  power  to  issue  attachments  and  assess  fines  against  wit- 
nesses as  is  given  to  justices  of  the  peace  in  trials  of  civil  actions.^ 

1  See  Kerr's  Cyc.  Pol.  Code,  sec.  277. 

§  3466.    Testimony,  How  Taken  by  Justice. 

The  justices  must  meet  at  the  time  and  place  appointed,  and 
take  the  depositions  of  witnesses  produced  by  the  parties,  and 
may  continue  the  examination  from  day  to  day,  if  necessary. 
When  the  examination  is  closed,  they  must  seal  up  the  depositions 
taken  before  them,  together  with  the  commission,  and  transmit 
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the  same  by  mail  or  express  to  the  clerk  with,  whom  the  state- 
ment was  filed.^ 

1  See  Kerr's  Qyc.  Pol  Code,  sec  278. 

§  3466.    If  Justice  Unable  to  Act,  How  Vtacani^  Filled. 

If  at  any  time  either  of  the  justices  is  unable  to  proceed  in  such 
examination,  the  clerk  may  supply  the  vacancy  by  designating 
any  other  justice  of  the  peace  of  the  county.^ 

1  See  Kerr's  Cyc.  PoL  Code,  sec  279. 

§  3467.    Fees  of  Officers. 

Officers  performing  services  in  a  contested  election  case  may 
charge  and  collect  from  the  party  at  whose  instance  such  ser- 
vices were  performed  the  same  fees  as  are  allowed  them  fo 
similar  services  in  civil  cases.^ 

1  See  Kerr's  Cyc  C.  C.  P.,  sec.  280. 

§  3468.    Testimony  to  be  Transmitted  to   Secretary  of  State^ 
Duties  of  Secretary. 

The  clerk  must  seal  up  the  depositions,  the  original  statement, 
the  copy  of  the  notice  served  upon  the  party  whose  right  is  con- 
tested, and  the  commission  issued  to  the  justices  of  the  peace,  and 
transmit  the  same  by  mail  to  the  secretary  of  state,  indorsing 
thereon  the  names  of  the  contesting  parties  and  the  branch  of  the 
legislature  before  which  such  contest  is  to  be  tried.  The  secre- 
tary of  state  must  deliver  the  same,  unopened,  to  the  presiding 
officer  of  the  house  in  which  such  contest  is  to  be  tried,  on  or 
before  the  second  day  of  the  session  of  the  legislature  next  after 
taking  such  depositions,  and  such  presiding  officer  must  imme- 
diately give  notice  to  the  house  that  such  papers  are  in  his  pos- 
session.^ 

1  See  Kerr's  Cyc  C.  C.  P.,  sec  281. 

§  3469.    Depositions. 

At  any  time  after  notice  of  contest  has  been  given,  and  before 
the  trial  thereof  before  the  proper  branch  of  the  legislature,  either 
party  may  take  depositions,  to  be  read  oh  the  trial,  in  like  manner 
and  under  the  same  rules  as  are  allowed  and  required  in  the  cases 
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of  depositions  to  be  read  on  the  trial  of  civil  actions;  and  such 
depositions,  when  taken,  must  be  sealed  np  by  the  officer  taking 
the  same,  and  directed  to  the  secretary  of  state,  who  must  keep 
the  same,  unopened  and  deliver  them  to  the  presiding  officer  of 
the  house  in  which  the  contest  is  to  be  tried.^ 

1  See  Kerr's  Oyc.  C.  C.  P.,  sec.  282. 


§  3470.    Further  Evidence  may  be  Taken. 

The  house  before  which  the  contest  is  pending  may  take  such 
other  evidence  in  the  case  as  it  deems  material.^ 

X  See  Kerr's  Cyc.  C.  C.  P.,  sec.  283. 

§  3471.    Washington— Who  may  Contest  Election  of  Mraibers  of 
the  Legislature. 

•  The  right  of  any  person  declared  duly  elected  to  a  seat  in  the 
council  or  house  of  representatives,  may  be  contested  by  any  quali- 
fied voter  of  the  county  or  district  to  be  represented  by  such 
councilman  or  representative.* 

1  See  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  see.  690d. 

§  3472.    Washington— Contestant  to  File  Statement  With  Clerk 
of  Court. 

The  person  contesting  such  election  shall,  within  thirty  days 
after  election,  file  with  the  clerk  of  the  district  court  of  the  dis- 
trict in  which  the  alleged  cause  or  causes  of  the  contest  originated, 
a  concise  statement  of  the  grounds  on  which  he  intends  to  rely, 
verified  by  affidavits.* 

X  See  Bern.  &  BaL  Ann.  Codes  &  Stats.,  sec.  6907. 

§  3473.    Washington-^Clerk  to  Issue  Commission  to  Take  Deposi- 
tions. 

Immediately  on  the  filing  of  such  statement  in  the  clerk's  office, 
the  said  clerk  must  issue  a  commission  directed  to  two  justices 
of  the  peace  in  the  contestant's  district,  to  meet  at  such  time  an^l 
place  as  is  specified  in  such  commission,  not  less  than  twenty  nor 
more  than  thirty  days  frojn  the  time  of  issuing  the  same,  for  the 
purpose  of  taking  depositions  of  such  witnesses  as  the  parties  to 
such  contest  may  wish  to  examine.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  6908. 
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§  3471    WasUngton— EeqiDsiUs  of  Notice—How  Served. 

Written  notice  of  such  eontest,  specifying  the  time  and  place 
of  taking  depositions,  and  before  whom  to  be  taken,  and  a  copy 
of  the  statement  certified  by  the  clerk  of  said  court,  shall  be  de- 
livered to  the  person  whose  election  is  contested,  or,  if  he  cannot 
be  found,  it  shall  be  left  at  the  house  where  he  last  resided  by  the 
sheriff  of  the  county  in  which  such  person  claims  his  residence, 
within  ten  days  after  such  statement  shall  have  been  filed  in  the 
clerk's  office.^ 

1  See  Rem.  ft  Bal.  Ann.  Codei  k  Stats.,  see.  6900. 

§  3476.    Washington— Sheriff  to  Return  Notice  to  Clerk. 

The  sheriff  into  whose  hands  such  notice  and  certified  copy  may 
come  shall  make  due  service  thereof,  and  shall  return  to  the 
proper  clerk  a  certified  copy  of  such  notice,  with  the  manner  and 
time  of  service  indorsed  thereon,  for  which  he  shall  be  entitled 
to  receive  from  the  party  contesting  such  election  the  same  fees 
for  service  and  mileage  as  are  allowed  in  the  district  (superior) 
court  for  the  service  of  original  writs.^ 

1  See  Bern.  &  Bal.  Ann.  Codes  Sb  Stats.,  see.  0910. 

§  3476.    Washington— Witnesses  must  Attend. 

Either  of  said  justices  of  the  peace  must  have  power,  at  any 
time,  to  issue  subpoenas  for  witnesses,  at  the  request  of  either 
party,  to  be  served  by  the  sheriff  as  other  subpoenas,  and  such 
justices  when  met  at  the  time  and  place  appointed  to  take  such 
depositions,  have  the  same  power  to  issue  attachments  and  assess 
fines  against  witnesses  as  is  given  to  justices  of  the  peace  in  the 
trial  of  suits  instituted  before  them.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  6911. 

§  3477.    Washington— Depositions  of  Witnesses. 

Said  justices  of  the  peace  must  meet  at  the  time  and  place 
appointed  to  take  the  depositions  of  witnesses  produced  by  the 
parties  which  must  be  reduced  to  writing  by  said  justices,  and 
sworn  to  and  subscribed  by  said  witnesses  respectively,  and  duly 
certified  by  said  justices  as  depositions  are  in  other  cases,  noting 
in  the  caption  of  each  deposition  by  which  party  the  witness  was 
called.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  6912. 
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§  3478.    Washington— JSzaminatioxui  to  OontiAue  fr<»n  Day  to 
Day. 

Said  justices  may  continue  said  examinations  from  day  to  day, 
if  the  business  requires  it,  and  when  the  same  is  closed  (hey  must 
deliver  the  depositions  taken  before  them,  together  with  their  said 
commissions,  to  the  clerk  of  the  district  (superior)  court  by  whom 
the  same  was  issued.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  6913. 

§  8479.    Waahington— Clerk  to  Appoint  Justice  in  Case  of  Fail- 
ure to  Senre. 

If,  at  any  time,  either  of  the  said  justices  become  unable  to  pro- 
ceed in  such  examination,  said  clerk  may  supply  the  vacancy  by 
designating  any  other  justice  of  the  peace  of  thie  district  in  the 
place  of  such  justice.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  6914. 

§  3480.    Washington— Fees  to  be  Allowed  Sheriff  and  Justloes. 

The  sheriff,  for  the  service  of  such  subpoenas,  and  the  justice 
for  issuing  the  same  and  taking  the  deposition,  receive  from  the 
party  at  whose  instance  such  services  are  performed,  the  same 
fees  as  are  allowed  them  for  similar  service  in  other  cases.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  0915. 

§  3481.    Washinifton— Clerk  to  Transmit  Proeeedings  to  Secre- 
tary. 

It  is  the  duty  of  said  clerk  to  seal  up  such  depositions  together 
with  the  original  statement  of  the  grounds  of  such  contest,  and 
the  copy  of  notice  served  upon  the  party  whose  right  is  contested, 
and  the  commission  issued  to  the  justices  of  the  peace,  and  trans- 
mit the  same  by  mail  to  the  secretary  of  state,  indorsing  thereon 
the  names  of  the  contesting  parties,  and  the  branch  of  the  legis- 
lature before  which  such  contest  is  to  be  tried.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  6916. 

§  3482.    Washington— Duty  of  Secretary  of  State. 

It  shall  be  the  duty  of  the  secretary  of  state  to  deliver  the 
same  unopened  to  the  presiding  officer  of  the  house  in  which  such 
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contest  is  to  be  tried,  on  or  before  the  second  day  of  the  session 
of  the  legislature  next  after  taking  such  depositions,  and  such 
presiding  officer  shall  immediately  give  notice  to  said  house  that 
said  papers  are  in  his  possession.^ 

1  See  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  see.  6917. 

§  3483.    Washington— Respective  Houses  to  Try  Contested  Elec- 
tion. 

Each  house  of  the  legislature  is  the  judge  of  the  qualification 
and  election  of  its  members,  and  shall  try  all  contested  elections 
of  its  members  in  such  manner  as  it  may  direct.^ 

1  See  Rem.  Sb  Bal.  Ann.  Codes  &  Stats.,  sec.  6918. 

§  3484.    Washington— Depositions  may  be  Taken  After  Notice 
of  Contest. 

At  any  time  after  notice  of  contest  shall  be  given  and  before 
the  trial  of  such  contested  election  before  the  proper  branch  of 
the  legislature,  it  may  be  lawful  for  either  party  to  such*  contest 
to  take  depositions  to  be  read  on  the  trial  thereof,  in  like  manner 
and  under  the  same  rules  as  are  allowed  and  required  in  the  cases 
of  depositions  to  be  read  on  any  trial  pending  in  the  district  (su- 
perior) court,  and  such  depositions  when  thus  taken  shall  be 
sealed  up  by  the  officer  taking  the  same  and  directed  to  the  sec- 
retary of  state,  who  shall  keep  the  same  unopened  and  deliver 
them  to  the  presiding  officer  of  the  house  in  which  such  contest 
is  to  be  tried,  to  be  disposed  of  by  such  officer  as  the  depositions 
specified  in  section  6916.^ 

1  Sfie  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  6919. 

§  3485.    Washington— Legislature    may    Authorize    Taking    of 
DepositionB. 

Nothing  contained  in  this  chapter  shall  be  so  construed  as  to 
abridge  the  right  of  either  branch  of  the  legislature  trying  any 
contested  election,  from  granting  conmiissions  to  take  testimony, 
or  from  sending  for  and  examining  before  such  branch  any  wit- 
nesses it  may  desire  to  hear  on  such  trial.^ 

1  See  Bern.  4b  BaL  Ann.  Codes'  Sc  Stats.,  sec.  6920. 
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OHAPTBB  LXXXL 

RECEIVERS. 

i  3480.  Wlien  a  receiver  can  be  appointed  by  a  Jnstiea  of  tlit  pMOe. 

fi  3487.  Power  of  justices'  court  to  appoint  a  reeeiyer. 

§  3488.  Who  shall  not  be  appointed. 

S  8489.  Appointment  ex  parte — ^Undertakin^^ 

S  3490.  Oath  and  undertaking. 

§  3491.  Powers  of  receivers. 

9  3492.  Investment  of  funds. 

i  3493.  Undertaking  by  receiver — ^Form. 

§  3494.  Petition — Appointment  of  receiver — ^Form. 

S  3495.  Order  appointing  receiver — ^Form. 

§  3486.    When  a  Receiver  can  be  Appointed  l^  a  Justice  of  the 
Peace. 

A  receiver  may  be  appointed  by  the  justices'  court  in  which  an 
action  is  pending  or  by  the  justice  of  the  peace  thereof  in  the  fol- 
lowing cases : 

1.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mort- 
gage and  sale  of  the  mortgaged  property,  where  it  appears  that 
the  mortgaged  property  is  in  danger  of  being  lost,  removed,  or 
materially  injured,  or  that  the  condition  of  the  mortgage  has  not 
been  performed,  and  that  the  property  is  probably  insufScient 
to  discharge  the  mortgage  debt ; 

2.  After  judgment,  to  carry  the  judgment  into  effect ; 

3.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal, 
or  in  proceedings  in  aid  of  execution,  when  an  execution  has  been 
returned  unsatisfied,  or  when  the  judgment  debtor  refuses  to 
apply  his  property  in  satisfaction  of  the  judgment.^ 

1  See  Kerr's  Gye.  C.  C.  P.,  Bee.  664. 

§  34S7.    Power  of  Justices'  Court  to  Appoint  a  Receiver. 

The  chief  instance  of  the  appointment  of  a  receiver  by  a  justice 
of  the  peace  occurs  in  suits  brought  to  foreclose  liens  on  personal 
property  when  neither  the  amount  of  the  liens  nor  the  value  of 
the  property  amounts  to  three  hundred  dollars,^  but  it  must  ap- 
pear that  the  mortgaged  property  is  in  danger  of  being  lost,  re- 
moved or  materially  injured  or  that  the  condition  of  the  mortgage 

1  (Gal.)  Const.,  art.  6,  see.  11. 
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has  not  been  performed  and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt.' 

«  See  Kerr's  Cyc.  C.  C.  P.,  sec.  684. 

§  3488.    Who  shall  not  be  Appointed* 

No  party,  or  attorney  of  a  party  or  person  interested  in  an  ac^ 
tion,  or  related  to  any  judge  of  the  court  by  consanguinity  or 
affinity  within  the  third  degree,  can  be  appointed  receiver  therein 
without  the  written  consent  of  the  parties,  filed  with  the  clerk.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  566. 

§  3489.    Appointanent  Ex  Part6— Undtttaking. 

If  a  receiver  is  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  must  require  from  the  applicant 
an  undertaking,  with  sufficient  sureties,  in  an  amount  to  be  fixed 
by  the  court,  to  the  effect  that  the  applicant  wiH  pay  to  the  de- 
fendant, all  damages  he  may  sustain  by  reason  of  the  appointment 
of  such  receiver  and  the  entry  by  him  upon  his  duties,  in  case  the 
applicant  shall  have  procured  such  appointment  wrongfully,  ma- 
liciously, or  without  sufficient  cause;  and  the  court  may,  in  its 
discretion,  at  any  time  after  said  appointment,  require  an  addi- 
tional undertaking.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  666. 

§  3490.    Oath  and  Undertaking. 

Before  entering  upon  his  duties,  the  receiver  must  be  sworn 
to  perform  them  faithfully,  and  with  two  or  more  sureties,  ap- 
proved by  the  court  or  judge,  execute  an  undertaking  to  the  state 
of  California,  in  such  sum  as  the  court  or  judge  may  direct,  to 
the  effect  that  he  will  faithfully  discharge  the  duties  of  receiver 
in  the  action  and  obey  the  orders  of  the  court  therein.*- 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  567. 

§  3491.    Powers  of  Receivers. 

The  receiver  has,  under  the  control  of  the  court,  power  to  bring 
and  defend  actions  in  his  own  name,  as  receiver;  to  take  and  keep 
possession  of  the  property,  to  receive  rents,  collect  debts,  to  com- 
pound for  and  compromise  the  same,  to  make  transfers,  and  gen- 
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erally  to  do  raoh  aets  respeeting  the  property  as  the  oourt  may 
authorize.^ 

1  See  Kerr*!  Cye.  0.  C.  P.,  see.  66S. 

§  3492.    Investment  of  Funds. 

Funds  in  the  hands  of  a  receiver  may  be  invested  upon  interest, 
by  order  of  the  court;  but  no  such  order  can  be  made,  except 
upon  the  consent  of  all  the  parties  to  the  action.^ 

1  See  Kerr'B  Cyc.  C.  C.  P.,  sec.  569. 


§  3493.    Undertaking  by  Receiver— Form. 

We,  the  undersigned,  are  held  and  bound  unto  J.  A.  in  the 
sum  of  two  hundred  dollars  in  gold  coin  of  the  United  States. 

The  condition  of  this  undertaking  is,  that  whereas  A.  L.  W.  has 
by  said  court  been  appointed  receiver  to  take  possession  of  and 
keep  all  the  personal  property  described  in  the  complaint  oh  file 
in  said  action  in  said  court,  upon  the  said  receiver  filing  in  said 
action  an  undertaking  in  the  sum  of  two  hundred  dollars, — ^now, 
in  case  the  said  plaintiffs  shall  have  procured  the  appointment  of 
said  receiver  wrongfully,  maliciously,  or  without  sufficient  cause, 
we  will  pay  to  said  defendant  all  damages  he  may  sustain  by 
reason  of  said  appointment,  and  the  entry  by  said  receiver  upon 
the  discharge  of  his  duties. 

§  3494.    Petition— Appointment  of  Receiver — Form. 

The  petition  of  J.  S.,  the  plaintiff  in  the  above-entitled  action, 
respectfully  represents  that  he  has  commenced  an  action  in  this 
court  against  the  above-mentioned  defendant,  to  foreclose  a  mort- 
gage upon  the  property  described  in  the  complaint  in  said  action, 
to  wit  [here  describe  the  property] ;  that  the  summons  has  been 
duly  served  on  said  defendant  [or  whatever  the  fact  may  be],  and 
he  has  appeared  and  answered ;  that  since  the  said  complaint  was 
filed  the  defendant  has  shipped  one  of  the  engines  described  in 
said  action  to  the  city  of  Portland,  in  the  state  of  Oregon,  and  is 
now  engaged  in  boxing  and  otherwise  preparing  to  remove  the 
remainder  of  said  property  to  said  city  of  Portland;  that  peti- 
tioner is  informed  and  believes  that  it  is  defendant's  intention 
to  remove  the  remainder  of  said  property  to  said  city  of  Portland^ 
and  that  he  will  do  so  if  he  is  not  prevented  by  the  process  of  this 
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court,— ^wherefore,  petitioner  prays  for  an  order  of  this  court  ap- 
pointing a  re.ceiyer  to  take  charge  of  and  preserve  the  said  prop- 
erty, to  abide  the  result  of  the  litigation  in  this  action.  Petitioner 
refers  to  copies  of  the  complaint  and  anstver  in  said  action  at- 
tached hereto,  and  marked  Exhibit  ''A"  and  ''B/'  and  made  part 
hereof. 

§  3495.    Order  Appointing  Receiver— Form. 

On  reading  and  filing  the  petition  of  J.  S.,  the  plaintiff  herein, 
asking  for  the  appointment  of  a  receiver  to  take  possession  of  the 
property  described  in  the  complaint  herein,  and  it  appearing  to 
my  satisfaction,  that  sufficient  cause  exists  therefor,  it  is  there- 
fore ordered  that  H.  V.  S.,  Esq.,  be  and  he  is  hereby  appointed 
receiver  to  take  possession  of  and  preserve  the  property  described 
in  the  complaint  on  file  herein,  until  the  further  order  of  this 
court,  upon  his  filing  an  undertaking,  to  be  approved  by  me,  with 
two  sureties,  in  this  proceeding,  in  the  sum  of  one  thousand  dol- 
lars, and  taking  the  oath  of  office  as  by  law  required. 

S.  W.,  Justice  of  the  Peace. 
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CHAPTER  LXXXIL 

DEPOSIT  IN  COURT— SUBSTITUTION  OF  PARTY  DEFEND- 
ANT. 

§  3496.    Deposit  in  court. 

S  3497.    Money  paid  to  or  deposited  with  clerk  must  be  deposited  with  eouatj 

treasurer. 
§  3498.     Manner  of  enforcing  the  order, 
i  3499.    Another  person  may  be  substituted  for  the  defendant; 
§  3500.    Affidavit — Substitution  of  party — ^Fomu 

§  3496.    Deposit  in  Court. 

When  it  is  admitted  by  the  pleadings,  or  shown  upon  the  ex- 
amination of  a  party  to  the  action,  that  he  has  in  his  possession, 
or  under  his  control,  any  money  or  other  thing  capable  of  de- 
livery, which,  being  the  subject  of  litigation,  is  held,  by  him  as 
trustee  for  another  party,  or  which  belongs  or  is  due  to  another 
party,  the  justice  may  order  the  same,  upon  motion,  to  be  de- 
posited in  court  or  delivered  to  such  party,  upon  such  conditions 
as  may  be  just,  subject  to  the  further  direction  of  the  justice.* 

1  Kerr's  Cyc.  C.  0.  P.,  sec.  672;  Burke  ▼,  Superior  Court,  7  Cal.  App.  178, 
180,  93  Pac.  1058,  1059. 

§  3497.  Money  Paid  to  or  Deposited  With.  Olerk  must  be  De- 
posited  With  Oounly  Treasurer. 

Whenever  money  is  paid  into  or  deposited  in  court,  the  same 
must  be  delivered  to  the  clerk  in  person,  or  to  such  of  his  deputies 
as  shall  be  specially  authorized  by  his  appointment  in  writing  to 
receive  the  same.  He  must,  unless  otherwise  directed  by  law,  de- 
posit it  with  the  county  treasurer  to  be  held  by  him  subject  to  the 
order  of  the  court. 

The  treasurer  must  keep  each  fund  distinct,  and  open  an  ac- 
count with  each. 

Such  appointment  must  be  filed  with  the  county  treasurer, 
who  must  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force  until  a 
revocation  in  writing  is  filed  with  the  county  treasurer,  who  must 
thereupon  write  ''revoked/'  in  ink,  across  the  face  of  the  appoint- 
ment. 
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For  the  safekeeping  of  the  money  deposited  with  him  the  treas- 
urer is  liable  on  his  ofiSeial  bond.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  573;  Herrlich  v.  Kaufmann,  99  Cal.  271,  275, 
27  Am.  St.  Bep.  50,  33  Pae.  857,  858. 

§  3488.    Manner  of  Enforcing  the  Order. 

Whenever,  in  the  exercise  of  its  authority,  a  court  has  ordered 
the  deposit  or  delivery  of  money,  or  other  thing,  and  the  order 
is  disobeyed,  the  eourt,  beside  punishing  the  disobedience,  may 
make  an  order  requiring  the  sheriff  to  take  the  money,  or  thing, 
and  deposit  or  deliver  it  in  conformity  with  the  direction  of  the 
court.* 

i  See  Kerr's  Cyc.  C.  G.  P.,  sec.  574 

§  3499.    Mother  Person  may  be  Substituted  for  tbe  Defendant. 

m 

A  defendant,  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific  personal  property,  may,  at  any  time  before 
answer,  upon  affidavit  that  a  person,  not  a  party  to  the  action 
makes  against  him,  and  without  any  collusion  with  him,  a  demand 
upon  such  contract,  or  for  such  property,  upon  notice  to  such 
person  and  the  adverse  party,  apply  to  the  eourt  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property  or  its  value 
to  such  person  as  the  court  may  direct ;  and  the  court  may,  in  its 
discretion,  make  the  order.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  380. 

§  3500.    Affidavit— Substitution  of  Party— Fonn. 

[Title  of  Court  and  Cause.] 

J.  M.,  being  duly  sworn,  says:  That  he  is  defendant  in  the 
above-entitled  action  (and  has  not  answered  therein) ;  that  said  ac- 
tion is  brought  to  recover  from  defendant  certain  personal  prop- 
erty, to  wit: ;  that  one ,  not  a  party  to  said  ac- 
tion, makes,  without  any  coUusion  with  defendant,  a  demand 
against  him  for  such  property. 
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Wherefore,  afBant  prays  upon  sacli  notice  as  the  court  may 
direct  that  an  order  be  mado  substituting  said as  defend- 
ant herein  in  place  of  afBant,  and  discharging  afBant  from  liability 
to  either  party  in  the  action  upon  his  delivering  said  property 
to  such  person  as  the  court  may  direct. 


[Subscribed  and  sworn  to.] 
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CHAPTER  LXXXni. 

ASSIGNMENTS. 

§  3501.  AflBignment  is  without  prejadice  to  existing  defensei. 

§  3502.  Thing  in  action  defined. 

§  3503.  Assignment  of  part  of  debt  not  allowable. 

§  3504.  Form  of  assignment. 

§  3505.  Form  of  assignment. 

9  3506.  Assignment  by  indorsement. 

§  3507.  Equitable  assignment. 

§  3508.  Assignment  by  delivery. 

§  3509.  Delivery  of  assignment. 

§  3510.  Assignment  for  collection. 

§  3511.  Assignment  of  negotiable  paper. 

§  3512.  Consideration  for  assignment. 

§  3513.  Notice  of  assignment. 

§  3514.  Subsequent  ratification  of  unauthorized  assignment. 

§  3515.  Assignment  of  judgment. 

§  3516.  Assignment  of  judgment — ^In  action  of  tort. 

§  3517.  Assignment  of  judgment — Subject  to  existing  right  of  eetoff. 

§  3518.  Negotiable  note,  how  assigned. 

S  3519.  Assignment  of  negotiable  instrument — ^Before  maturity. 

§  3520.  Assignment  of  negotiable  instrument — After  maturity. 

§  3521.  Bights  of  subsequent  indorsees. 

S  3522.  Assignment  of  non-negotiable  instrument. 

§  3523.  Bight  to  offset  demand  not  matured  at  time  of  assignment. 

§  3501.    Assignment  is  Without  Prejadice  to  Existing  Defense. 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by 
the  assignee  is  without  prejudice  to  any  setoff,  or  other  defense 
existing  at  the  time  of  or  before  notice  of  the  assignment;  but 
this  section  does  not  apply  to  a  negotiable  promissory  note  or  bill 
of  exchange,  transferred  in  good  faith,  and  upon  good  considera* 
tion,  before  maturity.^ 

1  Kerr's  Cyc.   C.  C.  P.,  sec.   368;  1907,  sec.  3756;  (Wyo.)  Comp.  Stata. 

(Nev.)    Cutting's    Comp.   Laws,    sec.  1910,  sec.  5368;  (Okl.)  Comp.  Laws 

3671;    (N.  D.)   Rev.  Codes  1905,  sec.  1909,    sec.    6472;     (Neb.)     Cobbey's 

8466;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  Ann.  Stats.,  sec.  2043;  (Kan.)  DasB- 

1897,  art.  1570;  (Or.)  B.  k  C.  Codes,  ler's  Ann.   Stats.    1909,    sec.    6571; 

sec.  679;  (Wash.)  Bem.  ft  Bal.  Ann.  (Colo.)  Mills'  Ann.  Stats.  1905,  sec. 

Codes,  sec.  1896;  (Idaho)  Kev.  Codes,  2666;  (N.  M.)  Comp.  Laws  1897,  sec. 

sec.  4754;  (Mont.)  Rev.  Codes  1907,  3238. 

sec.  7069;  (S.  D.)  Comp.  Laws  1910,  Utah.— Lawler     v.     Jennings,     IS 

sec.  92,  p.  548;  (Utah)  Comp.  Laws  Utah,  35,  55  Pac.  60. 
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§  3502.    Thing  in  Action  Defined. 

A  thing  in  action  is  the  right  to  recover  money  or  other  personal 
property  by  a  judicial  proceeding.^ 

1  Haskins  ▼.  Jordan^  123  Gal.  157,  161  Pae.  786.  See  Kerr's  Cye.  Civ. 
Code,  sec.  953. 

§  3503.    Assignment  of  Part  of  Debt  not  Allowable. 

Without  the  debtor's  consent,  a  part  of  the  debt  or  demand  can- 
not be  assigned  so  as  to  give  the  assignee  a  right  of  action,  for 
the  creditor  cannot  split  up  his  cause  of  action.^ 

1  Marzion  ▼.  loche,  8  Cal.  522,  536.    See  Kerr's  Gje.  G.  G.  P.,  sec.  368. 

§  3504.    Form  of  Assignment. 

No  particular  form  of  words  is  necessary  to  constitute  a  valid 
assignment.^ 

1  Wiggins  ▼.  McDonald,  18  Oal.  126;  Kerr's  Gyc.  0.  0.  P.,  see.  368. 

§  3505.    Form  of  Assignment. 

Indorsement  of  an  account  ''assigned  to ,"  signed  by  the 

owner  of  the  account,  constitutes  a  sufficient  assignment  thereof.^ 

1  Byan  y.  Maddux,  6  Gal.  247;  Kerr's  Gyc.  G.  G.  P.,  sec.  368» 

§  3506.    Assignment  by  Indorsement. 

A  non-negotiable  contract,  indorsed  in  blank,  passes  by  delivery 
the  same  as  a  negotiable  one,  but  subject  to  all  equities  and  de- 
fenses existing  in  favor  of  the  maker  at  the  time  of  the  indorse- 
ment.^ 

1  Lucas  v.  Pico,  55  Gal.  126,  129;  Kerr's  Gyc.  G.  G.  P.,  sec.  368. 

§  3507.    Equitable  Assignment. 

An  order  given  by  a  creditor  on  his  debtor  is  an  equitable  assign- 
ment of  his  claim  where  it  covers  full  amount,  without  acceptance ; 
and  where  it  is  less  than  full  amount,  and  is  accepted,  it  is  an 
assignment  to  that  extent.^ 

1  McEwen  t.  Johnson,  7  Cal.  258;  Pope  t.  Huth,  14  CaL  404,  407;  Grain 

Kerr's  Gyc.  G.  G.  P.,  sec.  368 ;  Wheat-  t.  Aldrich,  38  GaL  514,  99  Am.  Dee. 

ley  ▼.  Strobe,  12  Cal.  92,  97  Am.  Dec.  423. 
522;  Piane  y.  Bobinson,  13  CaL  116; 
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§  3508.    Asfligiunent  by  Delivery. 

Assignment  of  a  ehose  in  action  by  mere  delivery  for  a  valuable 
consideration  without  writing  is  a  sufficient  transfer.^ 

1  Bibend  ▼.  London  *  L.  F.  ft  L.  Ino.  Co.,  30  Cal.  78,  88;  Kerr's  Cye. 
0.  G.  P.,  sec.  368. 

§  3609.    Delivery  of  Assigmnent. 

An  assignment  must  be  delivered  to  be  valid.  The  mere  signing 
of  the  assignment  is  insufficient  to  transfer  title.^ 

1  Bitter  y.  Steyenflon,  7  CaL  388.    Bee  Ken's  C^re.  C.  C.  P.,  flee.  368. 

§  3510.    Assignmient  for  GoUectioii. 

An  assignment  for  collection  is  valid  where  the  assignee  has 
the  legal  title  and  interest  to  extent  of  his  fee  or  oompensation 
from  the  proceeds  of  the  collection.^ 

1  Cttrtls  y.  Sprague,  51  Gal.  239;  98  Gal.  522,  33  Pae.  4i5;  Oreig  t. 
Tob7  y.  Oregon  Pac.  B.  Go.,  98  GaL  Biordan^  99  GaL  316,  33  Pac.  913; 
490,  33  Pac.  550;   TuUer  y.  Arnold,      Hays  y.  Hathorn,  74  N.  Y.  486. 

§  3511.    Assignment  of  Negotiable  Paper. 

Negotiable  paper,  taken  before  maturity,  bona  fide,  as  collateral 
security  for  a  pre-existing  debt,  is  taken  free  from  any  and  all 
defenses  the  payer  might  have  made  against  the  payee.^ 

1  BobuiBon  y.  Smith,  14  Gal.  94.    See  Kerr's  Gye.  G.  G.  P.,  sec.  368. 

§  3512.    Consideration  for  Assigmnent. 

A  valuable  consideration  is  necessary  to  the  validity  of  an 
assignment.  A  pre-existing  debt  is  a  valuable  consideration  in 
this  state.^ 

1  Payne  y.  Benslej,  8  Gal.  260,  68  842;   Dayis  y.  Bussell,  52  Gal.   611, 

Am.  Dec.  318;  Bobinson  y.  Smith,  14  616,    28    Am.    Bep.    647;    Sackett   y. 

Gal.  94;    Naglee  y.  Ljman,  14  Gal.  Johnaon^  54  Gal.  107,  109. 
450;   Frey  y.   Gll£Pord,  44  Gal.   335, 

§  3513.    Notice  of  Assignment. 

Notice  of  any  assignment  is  necessary  to  protect  an  assignee  of  a 
claim  other  than  a  negotiable  note  assigned  before  maturity,  other- 
wise the  payee  may  avail  himself  of  setoff  acquired  before  notice 
of  assignment,  provided  setoffs  be  in  other  respects  good.^ 
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1  St.  Louis  Nat.  Bank  t.  Gay,  101  Stoektoa  t.  Jenes,  65  Cal.  437,  4  Fac. 

GaL  286,  288,  289,  35  Pac.  876;  Mc-  418;   Hogan  t.  Bla^k,  66  Cal.  41,  4 

Oabe  y.  Grey^  20  CaL  609,  510;  Doll  Pac  943;  Benton  t.  Monnier,  77  Cal. 

T.  Andenon,  27  Cal.  248;   Bank  of  449,  19  Pac.  820. 

§  3514.    Subsequent  Batiflcation  of  Unautliorized  Assignmeint. 

An  asEdgnment  by  agent  without  authority  and  without  subse- 
quent ratification  by  his  principal  before  action  by  the  assignee 
is  insufScient  to  support  the  action  by  the  assignee.^ 

1  Wittenbroek  y.  Bellmer,  57  Cal.  12. 

§  3515.    Assignment  of  Judgment. 
Judgments  are  assignable.^ 

.1  Beynolds  t.  Harris,  14  Cal.  667,  681,  76  Am.  Dee.  459;  Kerr's  Oyc.  C. 
0.  P.,  sec.  368. 

§  3516.    Assignment  of  Judgment — ^In  Action  of  Tort. 
A  judgment  in  action  of  tort  is  undoubtedly  assignable.^ 

1  Oliver  v.  Walsh,  6  Cal.  456.    See  Kerr's  Cyc.  C.  C.  P.,  sec.  368. 

§  3517.    Assignment  of  Judgment — Subject  to  Existing  Sight  of 
Setoff. 
"Where  a  judgment  is  assigned  for  a  valuable  consideration,  the 
assignee  takes  it  subject  to  any  right  of  setoff  existing  between 
parties  at  time  of  the  purchase.^ 

1  Hobbs  V.  Duff,  23  Cal.  596.    See  Kerr's  Cyc.  0.  C.  P.,  sec.  368. 

§  3518.    Negotiable  Note,  How  Assigned. 

A  negotiable  promissory  note  can  be  transferred  only  by  in- 
dorsement and  delivery;  and  such  indorsement  can  be  made  only 
by  writing  the  indorser's  name  on  the  back  of  the  instrument,  if 
there  be  room  to  do  so,  and,  if  not,  then  on  a  paper  so  attached 
to  it  as  in  effect  to  become  part  of  it,  called  sometimes  an  allonge.^ 

1  Hays  T.  Plummer,  126  Cal.  107,  108,  58  Pac.  447.  Bee  Kerr's  Cyc.  C.  C. 
P.,  sec.  368. 

§  3519.    Assignment  of  Negotiable  Instrument — Before  Maturity. 

An  assignee,  bona  fide  for  value,  of  a  negotiable  instrument, 
such  as  a  promissory  note,  transferred  before  maturity,  takes  the 
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same  freed  from  all  equitable  defenses  the  maker  could  set  up 
against  it  in  the  hands  of  the  assignor.^ 

1  Hays  V.  Plummer,  126  Cal.  107,      Artt,  17  Fed.  576;  Kerr*!  Qjrc.  C.  C. 
Ill,  58   Pac.   447.    See  Franklin  t.      P.^  gee.  368. 
Twogood,   18   Iowa,  515;    Osgood  ▼. 

§  3520.    Assignment  of  Negotiable  Instrument — ^After  Maturity. 
A  negotiable  paper  assigned  after  maturity  is  taken  subject  to 
equities.^ 

1  Gra\ne8  t.  Mono  Lake  H.  Min.  Co.,  81  Gal.  303,  327,  22  Pac.  665.    See 
Kerr's  Cyc.  C.  C.  P.,  sec.  368. 

§  3521.    Bights  of  Subsequent  Indorsees. 

Where  the  original  assignee  takes  the  instrument  before  matur- 
ity, bona  fide,  for  value,  discharged  of  all  equities,  counterclaims, 
and  setoffs,  all  subsequent  indorsees  will  hold  in  like  manner,  even 
though  they  take  after  maturity.^ 

1  Bank  of  Sonoma  Co.  v.  Gove,  63  Cal.  355,  49  Am.  Bep.  92. 

§  3522.    Assignment  of  Non-negotiable  Instrument. 

An  assignee  of  a  non-negotiable  instrument,  after  maturity, 
takes  it  subject  to  all  equities  and  defenses  in  favor  of  maker.^ 

1  San  Jose  B.  Co.  v.  San  Jose  L.  Cyc.  Civ.  Code,  see.  1459,  and  note; 

k  W.  Co.,  132  Cal.  582,. 584,  64  Pac.  also    Kerr's    Wiltsie    on    Mortgage 

1097;   St.  Louis  Nat.  Bank  t.  Gay,  Foreclosures,  sec.  354. 
101   Cal.   286,   35  Ptte.   876;    Kerr's 

§  3523.  Bight  to  Offset  Deniand  not  Matured  at  Time  of  Assign- 
ment. 
Where  a  non-negotiable  contract  is  assigned,  the  obligor  has 
the  right  to  offset  a  demand  which  was  not  yet  matured  at  the 
time  of  the  notice  of  assignment,  but  which  matures  before  suit  is 
brought  by  the  assignee.^ 

1  See  Kerr's  Cyc.  C.  G.  P.,  see.  368;  St.  Louis  Nat.  Bank  v.  Gay,  101  CaL 
286,  290,  35  Pac  876. 
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CHAPTER  LXXXTV. 

COURT  DAYS  AND  COURT  SEALS. 

I  3524.  Days  on  which  courts  may  be  held. 

9  3525.  Nonjudicial  days,  injunctions  and  writs  of  prohibition. 

S  3526.  Appointments  on  nonjudicial  days. 

fi  3527.  Montana — Justices'  courts,  when  open. 

§  3528.  What  courts  shall  have  seals. 

§  3529.  Seals  of  police  courts  of  cities  and  counties. 

I  3530.  To  what  documents  are  seals  of  court  affixed. 

§  3524.    Days  on  Which  Courts  may  be  Held. 

Courts  of  justice  may  be  held  and  judicial  business  transacted 
on  any  day,  except  as  provided  in  the  next  section.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  133. 

§  3626.    Nonjudicial  Days,  Injunctions  and  Writs  of  Prohibition. 

No  court,  other  than  the  supreme  court,  must  be  open  for  the 
transaction  of  judicial  business  on  any  holiday,^  except  for  the 
following  purposes: 

1.  To  give,  ui>on  their  request,  instructions  to  jury  when  delib- 
erating on  their  verdict ; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal 
action,  or  in  a  proceeding  of  a  criminal  nature. 

Injunctions  and  writs  of  prohibition  may  be  issued  and  served  on 
any  day.* 

1  For  what  days  in  the  year  are  holidajs,  see  Kerr's  Cyc.  G.  C.  P.,  sec.  10. 
s  Kerr's  Cjc.  C.  C.  P.,  see.  134. 

§  3526.    Appointments  on  Nonjudicial  Dajrs. 

If  any  holiday  be  a  day  appointed  for  the  holding  or  sitting  of 
any  court,  other  than  the  supreme  court,  it  is  deemed  adjourned  to 
the  next  succeeding  judicial  day.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  135. 

§  8627.    Hontanap-Jnrticcs'  Oonrts,  When  Open. 

Justices'  courts  shall  always  be  open  for  the  transaction  of  busi- 
ness, except  on  legal  holidays  and  nonjudicial  days.^ 

i  (Mont.)  Const.,  art.  8,  sec.  22. 
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§  3628.    What  Oomts  shall  hare  Seals. 

Each  of  the  following  courts  shall  have  a  seals 

1.  The  supreme  court; 

2.  The  superior  courts; 

3.  The  police  court  of  every  city  and  county.* 

1  Kerr'B  Cyc.  C.  C.  P.,  aec.  147. 

§  3629.    Seals  of  PoUce  Oavrts  of  Oities  and  Oountiet. 

The  police  court  of  every  city  and  county  may  use  any  seal  hav- 
ing upon  it  the  inscription  **  Police  Court, ^,"  (inserting 

the  name  of  the  city  and  county).^ 

1  Kerr's  Cyc.  0.  G.  P.,  sec.  150. 

§  3630.    To  What  Documents  are  Seals  of  Court  AiBzed. 

The  seal  of  a  court  need  not  be  afiOoced  to  any  proceeding  therein 
or  document,  except: 

1.  To  a  writ ; 

2.  To  the  certificate  of  probate  of  a  will  or  of  the  appointment 
of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  proceed- 
ing of  a  court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document 
on  file  in  the  office  of  the  clerk.^ 

1  Kerr'B  Cye.  C.  G.  P.,  see.  153. 
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CeAPTEB  LXXXV. 

INCIDENTAL  POWERS  OP  JUSTICES*  COURTS. 

ARTICLE  L 

POWER  TO  SOLEMNIZE  MAERIAGB. 

9  3531.  By  whom  marriages  may  be  solemDized. 

9  3532.  No  particnlar  form  of  solemnization. 

9  3533.  Bequiremonts  by  persons  solemnizing  marriagt* 

9  3534.  Certificates  of  marriage. 

9  3535.  Certificate  to  parties  and  recorder. 

9  3536.  Washington — Who  may  solemnize  marriage. 

9  3537.  Oregon — ^Who  may  solemnize  marriage. 

9  3538.  Oregon — Certificate  of  marriage,  what  to  contain. 

9  3539.  Oregon — ^Person  solemnizing  marriage  to  make  certificate — ^Form. 

9  3540.  Colorado — ^Who  may  solemnize  marriage. 

9  3541.  Colorado — Minister  or  officer,  when  protected. 

9  3542.  Colorado — When  parties  under  age-^Consent — Violation — ^Penalty. 

9  3543.  Colorado— Officer  or  minister  to  keep  record  and  return  certificate. 

9  3544.  Colorado — Minister  or  officer  violating  act — ^Penalty. 

§  3531.    By  Whom  Marriages  may  be  Solemnized. 

Marriage  may  be  solemnized  by  either  a  justice  of  the  supreme 
court,  justice  of  the  district  courts  of  appeal,  judge  of  the  superior 
court,  justice  of  the  peace,  judge  of  any  police  court,  city  recorder, 
priest  or  minister  of  the  Qospel  of  any  denomination.^ 

t  Kerr's  Cyc.  Civ.  Code,  sec.  70;  121  Cal.   620,  628,  629,  66  Am.   St. 

Sharon  v.  Sharon,  75  Cal.  1,  12,  16  Bep.  74,  54  Pac.   143,  42   L.   R.   A. 

Pac.  345;  In  re  Ruffino,  116  Cal.  304,  343;  Crocker  v.  Conrey,  140  Cal.  213. 
311,  48  Pac.  127;  Norman  v.  Norman, 

§  3632.    No  Particular  Form  of  Solemnization. 

No  particular  form  for  the  ceremony  of  marriage  is  required, 
but  the  parties  must  declare,  in  the  presence  of  the  person  solem- 
nizing the  marriage,  that  they  take  each  other  as  man  and  wife.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  71. 

§  3633.    Sequirementfl  by  Persons  Solemnizing  Marriage. 

The  person  solemnizing  a  marriage  must  first  require  the  presen- 
tation of  the  marriage  license ;  and  if  he  has  any  reason  to  doubt 
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the  correctness  of  its  statement  of  facts,  lie  must  first  satisfy  him- 
self of  its  correctness,  and  for  that  purpose  he  may  administer 
oaths  and  examine  the  parties  and  witnesses  in  like  manner  as  the 
county  clerk  does  before  issuing  the  license.*^ 

1  Kerr's  Cyc.  C.  C,  sec.  72. 

§  3534.    Certificates  of  IKarriage. 

The  person  solemnizing  a  marriage  must  make,  sign,  and  indorse 
upon,  or  attach  to,  the  license,  a  certificate,  showing : 

1.  The  fact,  time  and  place  of  solemnization ;  and, 

2.  The  names  and  places  of  residence  of  one  or  more  witnesses 
to  the  ceremony.* 

1  Kerr's  Cyc.  C.  C,  sec.  73. 

§  3535.    Certificate  to  Parties  and  Recorder. 

He  must,  at  the  request  of,  and  for  either  party,  make  a  certi- 
fied copy  of  the  license  and  certificate,  and  file  the  originals  with 
the  county  recorder  within  thirty  days  after  the  marriage.* 

1  Kerr's  Cyc,  0.  C,  sec.  74. 

§  3536.    Washington— Who  may  Solemnize  Marriage. 

The  following  named  officers  and  persons  are  hereby  authorized 
to  solemnize  marriages,  to  wit:  Judges  of  the  supreme  court, 
judges  of  the  superior  courts,  any  regular  ordained  minister  or 
priest  of  any  church  or  religious  denomination  anywhere  within 
the  state,  and  justices  of  the  peaee  within  their  respective  coun- 
ties.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  7154. 

§  3537.    Oregon — ^Who  may  Solemnize  Marriage. 

Marriages  may  be  solemnized  by  any  minister  or  priest  of  any 
church  or  congregation  in  the  state,  anywhere  within  the  state, 
and  by  any  judicial  officer  of  the  state,  anywhere  within  his  juris- 
diction.* 

1  Lord's  Or.  Laws,  sec.  7019. 

§  3538.    Oregon— Certificate  of  Marriage,  What  to  Contain. 

The  person  solemnizing  the  marriage  shall  give  to  each  of  the 
parties  thereto,  if  required,  a  certificate  thereof,  specifying  therein 
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the  names  and  residence  of  the  parties,  and  of  at  least  two  wit- 
nesses present,  the  time  and  place  of  such  marriage,  and  the  date 
of  the  license  therefor,  and  by  whom  issued.^ 
1  Lord's  Or.  Laws,  sec.  7021. 

§  3539.  Oregon— Person  Solemnizing  Marriage  to  Make  Oertifl- 
cate— Form. 
A  person  solemnizing  a  marriage  shall,  within  one  month  there- 
after, make  and  deliver  to  the  county  clerk  who  issued  the  license 
for  said  marriage,  and  also  to  the  county  clerk  of  the  county 
where  the  marriage  took  place,  a  certificate  containing  the  par- 
ticulars specified  in  the  last  section.  Such  certificate  may  be  in 
the  following  form: — 

State  of  Oregon, 
County  of ,  ss. 

This  is  to  certify  that  the  undersigned,  (minister,  priest,  or 
judicial  officer,  as  the  case  may  be,)  by  authority  of  a  license  bear- 
ing date  the of 19 ,  and  issued  by  the  county 

clerk  of  the  county  of ,  did,  on  the day  of , 

19 ,  at  the  house  of ,  in  the  county  and  state  afore- 
said, join  in  lawful  wedlock,  A  B,  of  the  county  of ,  and 

state  of ,  and  C  D,  of  the  county  of ,  and  state 

of ,  with  their  mutual  assent,  in  the  presence  of  E  F,  and 

O  H,  witnesses. 

Witness  my  hand. 

JTP, 
(Judge,  justice  of  the  peace,  minister,  or  priest,  as  the  case  may 
be).^ 

1  Lord's  Or.  Laws,  see.  7022. 

§  3540.    Colorado— Who  may  Solemnize  Marriage. 

Any  judge  or  justice  of  the  peace,  clergyman  or  licensed 
preacher  of  the  Gospel,  may  x>erform  the  ceremony  of  marriage  la 
this  state.* 

1  (Colo.)  Bev.  Stats.,  see.  4170. 

§  3541.    Colorado— Minister  or  Officer,  When  Protected. 

Any  such  minister  or  officer  as  aforesaid,  to  whom  any  such  li- 
cense, duly  issued,  may  come,  and  not  having  personal  knowledge 
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of  the  incompetency  of  either  party  therein  named  to  contract 
matrimony,  may  lawfully  solemnize  matrimony  between  them.^ 

1  (Colo.)  Bev.  State.,  see.  4171* 

§  3542.    Colorado— When  Parties  Under  Age  —  Consent — Viola- 
tion— Penalty. 

No  judge,  justice  of  the  peace,  clergyman,  preacher  of  the  Gos- 
pel, or  other  person,  shall  knowingly  join  in  marriage  any  male 
under  the  age  of  twenty-one,  or  femak  under  the  age  of  eighteen 
years,  without  the  consent  of  their  parents,  or  guardian  under 
whose  care  and  government  such  minor  may  be ;  provided,  if  the 
parties  desiring  to  be  married  have  no  parents  or  guardian  in  this 
state,  then  the  person  chosen  to  solemnize  the  marriage  shall  ex- 
ercise his  own  judgment  in  uniting  them  in  marriage.  Any  per- 
son who  shall  knowingly  violate  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars.^ 

1  (Colo.)  Bev.  Stats.,  sec.  4172. 

§  3543.  Colorado— Officer  or  Minister  to  Keep  Record  and  Be- 
tum  Certificate. 
Every  person  having  authority  to  join  others  in  marriage  shall 
keep  a  record  of  all  marriages  solemnized  before  him,  and  within 
three  months  transmit  a  certificate  of  every  marriage  containing 
both  Christian  and  surname,  to  the  clerk  of  the  county  in  which 
such  marriage  took  place.  Any  person  refusing  or  neglecting  to 
make  such  return  within  the  above-required  time  shall  forfeit  for 
every  such  offense  the  sum  of  one  hundred  dollars,  to  be  recov- 
ered with  costs  by  the  recorder.^ 

i  (Colo.)  Bev.  Stats.,  sec.  4173« 

§  3544.    Colorado— Minister  or  Officer  Violating  Act — Penalty. 

If  any  such  minister  or  ofiicer  shall  presume  to  solemnize  any 
marriage  between  any  parties  without  such  a  license,  or  with 
knowledge  that  either  party  is  legally  incompetent  to  contract 
matrimony  as  is  provided  for  in  this  act,  he  shall  be  guilty  of  a 
misdemeanor  and  on  conviction  thereof  shall  be  punished  by  fine 
of  not  less  than  fifty  dollars  nor  more  than  two  hundred  dollars, 
before  any  court  having  jurisdiction.^ 

1  (Colo.)  Bev.  Stats.^  sec.  4174. 
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ARTICLE  n. 

POWERS  CONCERNING  LOST  AND  UNCLAIMED  PROPERTY. 

S  3545.  Duties  of  juBlioes  with  lost  goods. 

i  3546.  Justice  to  appoint  appraisers — Duty  of  appraisers. 

9  3547.  Justice  to  file  list  of  appraisers — ^Finder  to  advertise,  how  and  when. 

S  3548.  PxAoceedings,  if  no  owner  appear  within  six  months. 

§  3549.  Finder  to  restore  property,  when — Owner  may  sue,  when. 

§  3550.  Finder  failing  to  make  discovery,  penalty. 

§  3551.  Proof,  how  made. 

§  3552.  Washington — ^ProceduVe — Affidavit  to  be  filed  with  justice  of  the 

peace. 

S  3553.  Washington^ — Justice  to  make  inventory  and  order  sale. 

S  3554.  Washington — ^Notice  of  sale,  how  given. 

§  3555.  Washington — Return  of  order  and  inventory. 

§  3556.  Washington — ^Disposition  of  proceeds  of  sale. 

i  3557.  Washington — ^Duties  of  treasurer. 

{  3558.  Washington — ^Perishable  property,  how  sold. 

§  3559.  Washington — Officers'  fees. 

S  3560.  Washington — Lost  money  and  goods — Finder  to  give  notice. 

f  3561.  Washington — ^Publication  of  notice  by  finder. 

S  3562.  Oregon — Notice  by  finder  of  lost  goods. 

§  3563.  Oregon — Notice  and  proceedings  when  value  fifteen  dollars. 

§  3564.  Oregon — ^Proceeding  when  property  not  claimed. 

S  356^.  Oregon — ^Inventory  and  order  of  sale. 

S  3566i  Oregon — ^Justice  to  pay  charges — ^Disposition  of  residue. 

I  3567.  Oregon — ^Fees  of  justice  and  constable. 

§  3646.    Duties  of  Jturtdces  With  Lost  Gtoods. 

If  any  person  find  any  money,  goods,  things  in  action,  or  other 
personal  property,  or  shall  save  any  domestic  animal  from  drown- 
ing or  from  starvation,  when  such  property  shall  be  of  the  value 
of  ten  dollars  or  more,  he  must  inform  the  owner  thereof,  if  known, 
and  make  restitution  without  compensation,  further  than  a  reason- 
able charge  for  saving  and  taking  care  thereof ;  but  if  the  owner  is 
not  known  to  the  party  saving  or  finding  such  property,  he  must, 
within  five  days,  make  an  affidavit  before  some  justice  of  the  peace 
of  the  county,  stating  when  and  where  he  found  or  saved  such  prop- 
erty, particularly  describing  it ;  and  if  the  property  was  saved,  par- 
ticularly stating  from  what  and  how  he  saved  the  same,  stating 
therein  whether  the  owner  of  the  property  is  known  to  him,  and 
that  he  has  not  secreted,  withheld,  or  disposed  of  any  of  such  prop- 
erty.^ 

I  See  Ken's  Oyc.  Pol.  Code,  sec.  3136. 
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§  3546.    Justice  to  Appoint  Appraisers — ^Duty  of  Appraisers. 

The  justice  must  then  summon  three  disinterested  householders 
to  appraise  the  same.  The  appraisers,  or  any  two  of  them,  must 
make  two  lists  of  the  valuation  and  description  of  such  property, 
and  sign  and  make  oath  to  the  same,  and  deliver  one  of  the  lists  to 
the  finder,  and  the  other  to  the  justice  of  the  peace.^ 

I  Kerr's  Cyc.  Pol.  Code,  sec.  3137. 

§  3647.    Justice  to  File  List  of  Appraisers — ^Finder  to  Advertise, 
How  and  When. 

The  justice  must  file  such  list,  and  the  finder  must  transmit  a 
copy  of  the  same  to  the  recorder  of  the  county,  who  must  record 
the  same  in  a  book  known  as  the  **estray  and  lost  property  book," 
within  fifteen  days,  and  the  finder  must  at  once  set  up  at  the  court- 
house door  and  four  other  public  places  in  the  township  or  city 
a  copy  of  such  valuation  and  description  of  property.^ 

1  Kerr's  Cje.  PoL  Code,  see.  3138. 

§  3548.    Prooeedings,  if  No  Owner  Appear  Within  Six  Months. 

If  no  owner  appears  and  proves  the  property  within  six  months, 
and  the  value  thereof  does  not  exceed  twenty  dollars,  the  same 
vests  in  the  finder;  but  if  the  value  exceed  twenty  dollars,  the 
finder  must,  within  thirty  days  after  setting  up  the  list  mentioned 
in  the  preceding  section,  cause  a  copy  of  the  description  to  be  in- 
serted in  some  newspaper  printed  in  the  county,  if  there  be  one, 
and  if  not,  in  some  newspaper  printed  in  the  state,  for  three  weeks ; 
and  if  no  owner  prove  the  property  within  one  year  after  such 
publication  it  vests  in  the  finder.^ 

1  Kerr's  Cyc.  Pol.  Code,  see.  3139. 

§  3549.  Finder  to  Restore  Proper^,  When  —  Owner  may  Sue, 
When. 
If,  within  one  year,  an  owner  appears  and  proves  the  property 
and  pays  all  reasonable  charges,  including  fees  of  officers,  the  finder 
must  restore  the  same  to  him.  On  failure  to  make  restoration  of 
such  property,  or  the  appraised  value  thereof,  on  being  tendered 
such  charges  and  fees,  the  owner  may  recover  the  same  or  the 
value  thereof  by  civil  action  in  any  court  having  jurisdiction.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  3140. 
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§  3550.    Finder  Failing  to  Make  Discovery,  Penalty. 

If  any  person  find  any  money,  property  or  other  valuable  thing, 
and  fail  to  make  discovery  of  the  same  as  required  by  this  article^ 
ho  forfeits  to  the  owner  double  the  value  thereof.^ 

1  Kerr'i  Gye.  Pol.  Code,  see.  3141. 

§  3651.    Proof,  How  Made. 

The  proof  required  by  this  article  must  be  made  before  the  clerk 
with  whom  tho  list  provided  for  herein  is  filed,  and  if  he  is  sat- 
isfied therefrom  that  the  person  claiming  to  be  is  the  owner,  he 
must  <iertify  that  fact  under  his  hand  and  the  seal  of  the  county 
court.* 

1  Kerr's  Cye.  Pol.  Code,  see.  3142. 

§  8652.    Washington— Procedure— Affidavit  to  be  Filed  With  Jus- 
tice of  the  Peace. 

If  the  owner  or  person  entitled  to  property  left  with  a  ware- 
houseman or  innkeeper  does  not  take  the  same  away,  and  pay  the 
charges  thereon,  after  sixty  days'  notice  has  been  given,  it  is  the 
duty  of  the  person  having  possession  thereof,  his  agent  or  attor- 
ney, to  make  and  deliver  to  a  justice  of  the  peace  of  the  same 
county  an  afiSdavit,  setting  forth  a  description  of  the  property  re- 
maining unclaimed,  the  time  of  its  reception,  the  publication  of  the 
notice,  and  whether  th^  owner  of  such  property  be  known  or  un- 
known.* 

1  Bern.  Sb  Bal.  Ann.  Codes  &  Stats.,  sec.  7131. 

§  3663.    Washington — Justice  to  Make  Inventory  and  Order  Sale. 

Upon  the  delivery  to  him  of  such  affidavit,  the  justice  must  cause 
such  property  to  be  opened  and  examined  in  his  presence,  and  a 
truo  inventory  thereof  to  be  made,  and  must  annex  to  such  in- 
ventory an  order,  under  his  hand,  that  the  property  therein  de- 
scribed be  sold  by  any  constable  of  thfi  precinct  where  the  same 
shall  be,  at  public  auction.* 

1  Bern.  A  Bal.  Ann.  Codes  &  Stats.,  sec.  7132. 

§  3664.    Washington— Notice  of  Sale,  How  Given. 

It  is  the  duty  of  such  constable  receiving  such  inventory  and  or- 
der to  give  ten  days '  notice  of  the  sale,  by  posting  up  written  no- 
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tices  thereof  in  three  or  more  plaoes  in  such  precinet,  and  to  sell 
Buch  property  at  public  auction  to  the  highest  bidder,  in  the  same 
manner  as  provided  by  law  for  sales  under  execution  from  jus- 
tices' courts.^ 

1  B«m.  ft  Bal.  Ann.  Codei   A  Stats.,  sec.  7133. 

§  3666.    Washington — ^Betum  of  Order  and  Inventory. 

Upon  completing  the  sale,  the  constable  making  the  same  must 
indorse  upon  the  order  aforesaid  a  return  of  his  proceedings  there- 
on, and  return  the  same  to  the  justice,  together  with  the  inventory 
and  the  proceeds  of  sale,  after  deducting  his  fees.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  7134. 

§  3666.    Washington— Disposition  of  Proceeds  of  Sale. 

From  the  proceeds  of  such  sale  the  justice  must  pay  all  legal 
charges  that  have  been  incurred  in  relation  to  such  property,  or 
a  ratable  proportion  of  each  charge,  if  the  proceeds  of  such  sale 
is  not  sufficient  to  pay  all  the  charges;  and  the  balance,  if  any 
there  be,  he  must  immediately  pay  over  to  the  treasurer  of  the 
county  in  which  the  same  is  sold,  and  deliver  a  statement  there- 
with, containing  a  description  of  the  property  sold,  the  gross 
amount  of  such  sale,  and  the  amount  of  costs^  charges,  and  ex- 
penses paid  to  each  person.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  7135. 

§  3667.    Washington— Duties  of  Treamrer. 

The  county  treasurer  must  make  an  entry  of  the  amount  re- 
ceived by  him  and  the  time  when  received,  and  file  in  his  office 
such  statement,  so  delivered  to  him  by  the  justice.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  7136. 

§  3668.    Washington— Perishable  Property,  How  Bold. 

Property  of  a  perishable  kind,  and  subject  to  decay  by  keeping, 
consigned  or  left  in  manner  before  mentioned,  if  not  taken  away 
within  thirty  days  after  it  has  been  left,  may  be  sold  by  giving  ten 
days'  notice  thereof,  the  sale  to  be  conducted  and  the  proceeds  of 
the  same  to  be  applied  in  the  manner  before  provided  in  this 
title :  Provided,  that  any  property  in  a  state  of  decay,  or  that  is 
manifestly  liable  immediately  to  become  decayed,  may  be  sum- 
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marily  sold  by  order  of  a  justice  of  the  peaoe,  after  inspection 
thereof,  as  provided  in  section  7132.^ 

1  Bern,  ft  Bal.  Ann.  Codes  4b  Stats.,  see.  7189* 


§  3559.    Washington— Officers'  Fees. 

The  fees  allowed  to  any  justice  of  the  peace,  under  the  provi- 
sions of  this  title,  must  be  three  dollars  for  each  day's  service; 
and  to  any  constable,  the  same  fees  as  are  allowed  by  law  for  sales 
upon  an  execution,  and  ten  cents  a  folio  for  making  an  inventory 
«f  property.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  7140. 

f  3660.    Waahington— Lost  Money  and  Ooods  —  Finder  to  Give 
Notice. 

If  any  person  finds  any  money  or  goods  of  the  value  of  five  dol- 
lars or  more,  and  if  the  owner  thereof  be  unknown,  such  person 
must,  within  five  days  after  finding  such  money  or  goods,  give  no- 
tice thereof  in  writing,  to  the  clerk  of  the  board  of  county  com- 
missioners of  the  county  in  which  such  property  was  found,  and 
also,  within  said  five  days,  cause  a  notice  thereof  to  be  posted  up 
in  two  public  places  in  said  county.^ 

t  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  7141* 

§  8661.    Washington— Publication  of  Notice  by  Finder. 

Every  finder  of  lost  goods  of  the  value  of  ten  dollars  or  more 
must,  in  addition  to  the  requirements  of  the  preceding  section, 
within  fifteen  days  after  finding  the  same,  cause  notice  thereof  to 
be  published  in  a  newspaper  printed  in  the  county,  if  there  be 
one  published  therein,  and  if  there  be  none,  then  such  notice  must 
be  posted  up  in  three  of  the  most  public  places  in  the  county ;  and 
if  no  person  appears  to  claim  the  same,  who  may  be  entitled 
thereto,  he  must,  within  two  months  after  finding  such  goods,  and 
before  using  the  same  to  their  injury,  procure  an  appraisal  thereof 
by  a  justice  of  the  peace  of  his  county,  which  appraisal  must  be 
certified  to  by  such  justice,  and  filed  in  the  office  of  the  clerk  of 
the  board  of  county  commissioners  of  such  county.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  7142. 
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§  3562.    Oregon — Notice  by  Finder  of  Lost  Goods. 

If  any  person  shall  find  any  money  or  goods  of  the  value  of  five 
dollars  or  more,  and  if  the  owner  thereof  be  unknown,  such  person 
shall,  within  five  days  after  finding  such  money  or  goods,  give  no- 
tice thereof  in  writing  to  the  county  clerk  of  the  county  in  which 
such  property  was  found;  and  shall  also,  within  said  five  days, 
cause  a  notice  thereof  to  be  posted  up  in  two  public  places  in  said 
county.^ 

^  Lord's  Or.  Laws,  see.  7590. 

§  3663.  Oregon— Notice  and  Proceedings  When  Value  Fifteen 
Dollars. 
Every  finder  of  lost  goods  of  the  value  of  fifteen  dollars  or  more 
shall,  in  addition  to  the  requirements  iu  the  preceding  section, 
within  fifteen  days  after  finding  the  same,  cause  notice  thereof  to 
be  published  in  a  newspaper  printed  in  the  county,  if  there  be  one 
published  therein,  and  if  there  be  none,  then  such  notice  shall  be 
posted  up  in  three  of  the  most  public  places  in  the  county ;  and  if 
no  person  shall  appear  to  claim  the  same  who  may  be  entitled 
thereto,  he  shall,  within  two  months  after  finding  such  goods,  and 
before  using  the  same  to  their  injury  procure  an  appraisal  thereof, 
by  a  justice  of  the  peace  of  his  county,  which  appraisal  shall  be 
certified  to  by  such  justice,  and  filed  in  the  office  of  the  county 
clerk  of  such  county.^ 

t  Lord'i  Or.  Laws,  sec.  7591« 

§  3564.    Oregon— Proceeding  When  Property  not  Claimed. 

If  the  owner  or  person  entitled  to  such  property  shall  not  take 
the  same  away  and  pay  the  charges  thereon  after  sixty  days'  no- 
tice shall  have  been  given,  it  shall  be  the  duty  of  the  person  hav- 
ing possession  thereof,  his  agent  or  attorney,  to  make  and  deliver 
to  a  justice  of  the  peace  of  the  same  county  an  affidavit  setting 
forth  a  description  of  the  property  remaining  unclaimed,  the  time 
of  its  reception,  the  publication  of  the  notice,  and  whether  the 
owner  of  such  property  be  known  or  unknown.^ 

1  Lord's  Or.  Laws,  sec.  7599. 

§  3665.    Oregon — ^Inventory  and  Order  of  Sale. 

Upon  the  delivery  to  him  of  such  affidavit,  the  justice  shall  cause 
such  property  to  be  opened  and  examined  in  his  presence,  and  a 
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true  inventory  thereof  to  be  made,  and  shall  annex  to  such  in- 
ventory an  order  under  his  hand  that  the  property  therein  de- 
scribed be  sold  by  any  constable  of  the  precinct  where  the  sam€ 
shall  be  at  public  auction.^ 

1  Lord's  Or.  Laws,  sec.  7600. 

§  3566.    Oregon-Justice  to  Pay  Charge— Disposition  of  Residue. 

From  the  proceeds  of  such  sale,  the  justice  shall  pay  all  legal 
charges  that  have  been  incurred  in  relation  to  such  property,  or  a 
ratable  proportion  of  each  charge  if  the  proceeds  of  said  sale  shall 
not  be  sufficient  to  pay  all  the  charges;  and  the  balance,  if  any 
there  be,  he  shall  immediately  pay  over  to  the  treasurer  of  the- 
county  in  which  the  same  shall  be  sold,  and  deliver  a  statement 
therewith,  containing  a  description  of  the  property  sold,  the  gross 
amount  of  such  sale,  and  the  amount  of  costs,  charges  and  ex- 
penses  paid  to  each  person.^ 

1  Lord'f  Or.  Laws,  see.  7603. 

§  3667.    Oregon^-Fees  of  Justice  and  Constable. 

The  fees  allowed  to  any  justice  of  the  peace  under  the  provisions 
of  law  pertaining  to  unclaimed  and  lost  property,  shall  be  three 
(3)  dollars  for  each  day's  service;  and  to  any  constable,  the  same 
fees  as  are  allowed  by  law  for  sales  upon  an  execution,  and  ten 
cents  a  folio  for  making  an  inventory  of  property.^ 

1  Lord's  Or.  Laws,  see.  7608b 
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ARTICLE  nX 

POWEB  IN  CASE  OP  FIRE  IN  WOODS. 

i  3568.    Dutj  of  justices  of  the  peace  in  ease  of  fire  in  woods. 
i  3569.     Washington — Deputy  fire  marshals — ^Duties. 

§  3568.    Duty  of  Justices  of  the  Peace  in  Case  of  Fire  in  Woods. 

Whenever  the  woods  are  on  fire,  any  justice  of  the  peace,  con- 
stable, or  road  overseer  of  the  township  or  district  where  the  fire 
exists,  may  order  as  many  of  the  inhabitants  liable  to  road  poll  tax, 
residing  in  the  vicinity,  as  may  be  deemed  necessary,  to  repair  to 
the  place  of  the  fire  and  assist  in  extinguishing  or  stopping  it.^ 

1  See  Kerr's  Cyc.  Pol.  Code,  sec.  3345. 

§  3569.    Washington— Deputy  Fire  Marshals— Duties. 

The  chief  of  the  fire  department  of  every  city  having  a  paid  or 
organized  volunteer  fire  department,  the  city  marshal  or  chief  of 
police  of  every  incorporated  town  or  city  having  no  paid  or  or- 
ganized volunteer  fire  department,  and  the  justices  of  the  peace 
outside  of  incorporated  towns  or  cities  must  be  ex  officio  deputy 
state  fire  marshals,  within  their  respective  jurisdictions.  They 
must  investigate  the  cause,  origin  and  circumstances  of  every  fire 
occurring  within  their  respective  jurisdictions  by  which  property 
has  been  destroyed,  and  especially  making  investigation  as  to 
whether  such  fire  was  the  result  of  carelessness  or  design.  Such 
investigation  must  be  begun  within  two  days,  not  including  Sun- 
day, of  the  occurrence  of  such  fire,  and  the  fire  marshal  has  the 
right  to  supervise  and  direct  such  investigation  whenever  he 
(ieems  it  expedient  or  necessary.  The  officer  making  such  investi- 
gation of  fires  must  forthwith  notify  said  fire  marshal,  and  must 
within  one  week  of  the  occurrence  of  the  fire,  furnish  to  the  said 
fire  marshal,  a  written  statement  of  all  the  facts  relating  to  the 
cause  and  origin  of  the  fire,  the  value  of  the  property  destroyed 
and  the  amount  of  insurance,  if  any  carried  thereon,  and  such 
other  information  as  may  be  called  for  by  the  blanks  provided  by 
the  said  fire  marshal.  The  state  fire  marshal  must  keep  in  his  of- 
fice a  record  of  all  fires  occurring  in  the  state,  together  with  all 
facts,  statistics  and  circumstances,  including  the  origin  of  the 
fires,  which  may  be  determined  by  the  investigations  provided  by 
law ;  such  record  must  at  all  times  be  open  to  public  inspection.^ 

I  Bfim.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  6071. 
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ARTICLE  IV. 

POWER  TO  ACT  AS  CORONER 

S  3570.    Justiees  of  the  peace,  when  to  aet  as  eoroaer. 

§  3571.     Utah— Warrant— Form. 

8  3572.    Utah — Report  of  inquest — Form. 

§  8670.    Justices  of  the  Peace,  When  to  Act  as  Coroner. 

If  the  office  of  coroner  is  vacant,  or  he  is  absent,  or  unable  to  at- 
tend, the  duties  of  his  office  may  be  discharged  by  any  justice  of  the 
peace  of  the  county,  with  the  like  authority,  and  subject  to  the 
same  obligations  and  penalties  as  the  coroner.^ 

1  See  Kerr's  Cye.  PoL  Code,  see.      Lord's  Or.  Laws,  sec.  1851;   (Colo.) 
4147;    (Wash.)    Rem.    ft  Bal.  Ann.      Rev.  Stats.,  sec.  1314. 
Codes    ft    Stats.,    sec.    4029;     (Or.) 

§  3671.    Utah— Warrant— Form. 

State  of  Utah, 

Precinct, County. 

To : 

In  the  name  of  the  state  of  Utah,  yon  are  hereby  required  to 

forthwith  summon  three  qualified  electors  of precinct  to 

appear  before  me  at  (naming  the  place)  at  (naming  the  day  and 
hour  or  ''forthwith")  then  and  there  to  hold  an  inquest  upon  the 

dead  body  of there  lying,  and  ascertain  by  what  means 

he  died. 

Witness  my  hand  this day  of A.  D.  19 . 

AB, 

Justice  of  the  peace  in precinct  in county. 

§  3672.    Utah— Beport  of  Inquest — ^Form. 

State  of  Utah, 

Precinct, County. 

An  inquest  having  been  held  at in precinct 

county,  on  the  day  of  ,  19 ,  before 

-,  justice  of  the  peace  in precinct  in  said  county 


upon  the  body  of (or  person  unknown)  there  lying  dead, 

by  the  jurors  whose  names  are  hereto  subscribed,  the  said  jurors 
upon  their  oaths  do  say,  (here  stating  when,  how,  by  what  person, 
means,  weapon,  or  accident,  he  came  to  his  death,  and  whether 
feloniously). 

In  testimony  whereof  the  said  jurors  have  hereunto  set  their 
hands  the  day  and  year  aforesaid. 
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ARTICLE  V. 

POWBB  TO  OBBER  MEETING  OF  COBPORATION. 
S  3573.    When  justice  of  the  peace  may'  order  meeting  of  corporation. 

§  3673.    When  Justioe  of  the  Peace  may  Order  Meeting  of  Corpo- 
ration. 

Whenever,  from  any  cause,  there  is  no  person  authorized  to  call 
or  to  preside  at  a  meeting  of  a  corporation,  any  justice  of  the  peace 
of  the  county  where  such  corporation  is  established  may,  on  written 
application  of  three  or  more  of  the  stockholders  or  of  the  members 
thereof,  issue  a  warrant  to  one  of  the  stockholders  or  members, 
directing  him  to  call  a  meeting  of  the  corporation,  by  giving  the 
notice  required,  and  the  justice  may,  in  the  same  warrant,  direct 
such  person  to  preside  at  such  meeting  until  a  clerk  is  chosen  and 
qualified,  if  there  is  no  other  officer  present  legally  authorized  to 
preside  thereat.  The  application  of  a  number  of  stockholders  less 
than  three,  but  holding  a  majority  of  the  capital  stock,  has  the  same 
effect  as  an  application  by  three  or  more  stockholders  or  members.^ 

>-  See  Kerr's  C^e.  Civ.  Code,  sec.  311. 
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ARTICLE  VI. 

POWER  TO  DESIGNATE  PLACE  OP  ELECTION. 
S  3574.    Proceedings  where  place  not  designated. 

§  3674.    Proceedings  Where  Place  not  Designated. 

If  the  board  of  supervisors  or  other  boar4  having  charge  and 
control  of  elections  in  each  of  the  courts  and  counties  of  Cali- 
fornia fail  to  designate  the  house  or  place  for  holding  the  election 
in  any  precinct,  or,  if  for  any  reason,  it  cannot  be  held  at  the 
house  or  place  designated  by  the  board,  the  justice  of  the  peace 
residing  in  the  township  in  which  the  precinct  is  situated  must,  by 
an  order  under  his  hand  (copies  of  which  he  must  at  once  post  in 
three  public  places  in  the  precinct),  designate  the  house  or  place, 
within  the  precinct.  In  case  of  the  absence  of  the  justice  of  the 
peace,  or  of  his  disability  or  refusal  to  perform  the  duties  herein 
imposed,  then  a  majority  of  the  judges  and  inspectors  of  election  for 
said  precinct  shall  designate  the  place,  within  the  precinct,  for  hold- 
ing the  election,  and  post  the  notices  required  by  this  section ;  pro- 
vided, that  in  cities  or  cities  and  counties  which  are  not  divided  into 
townships  for  judicial  purposes  a  majority  of  the  justices  of  the 
peace  residing  in  such  city  or  city  and  county,  shall  discharge  the 
duties  imposed.^ 

1  Kerr's  Cye.  Pol.  CodOi  sec.  1132. 
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ARTICLE  Vn. 

F0WEB8  OVEB  NTTISANCBS. 

8  3575.    Actions  for  nuisanee  seldom  arise  in  justiees'  courts. 
8  3576.    Washington — Process — Nuisance. 
8  3577.    Colorado— Jurisdiction  over  nnisanees. 

8  3578.    Colorado— Board  of  health  refused  admittance  to  premises — Com- 
plaint made  to  justice  of  the  peace. 
8  3579.    Colorado — ^Justice  to  issue  warrant — Contents. 

■ 

§  3675.    Actions  for  Nuisance  Seldom  Arise  in  Justices'  Courts. 

Actions  for  nuisance  seldom  if  ever  arise  in  the  justices  courts, 
and  they  are  of  little  importance  as  far  as  the  ordinary  justice 
of  the  peace  is  concerned.  The  important  provisions  of  the  various 
California  statutes  dealing  with  nuisance  and  its  abatement  are 
given  below.* 

I  As  to  nuisance  defined;   abate-  As  to  waste,  actions  for,  see  Kerr's 

ment     of;     actions     instituted,     by      Cyc  C.  C.  P.,  sec.  732. 

whom,  see  Kerr's  Cyc.  C.  C.  P.,  sec.  A"  ^  °»«a«"e  of  damages  in  cer- 

tain   eases   under   the   last   section, 
see  Kerr's  Cyc.  C.  C.  P.,  see.  734. 


731. 


§  3576.    Washington— Process— Nuisance. 

When,  upon  indictment  (or  information)  complaint  or  action, 
any  person  is  adjudged  guilty  of  a  nuisance,  the  court  before 
whom  such  conviction  is  had  may,  in  addition  to  the  fine  imposed, 
if  any,  or  to  the  judgment  for  damages  or  costs,  for  which  a  sepa- 
rate execution  may  issue,  order  that  such  nuisance  be  abated  or 
removed,  at  the  expense  of  the  defendant,  and  after  inquiry  into 
and  estimating,  as  nearly  as  may  be,  the  sum  necessary  to  defray 
the  expenses  of  such  abatement,  the  court  may  issue  a  warrant 
therefor.  When  the  conviction  is  had  upon  an  action  before  a 
justice  of  the  peace,  and  no  appeal  is  taken,  the  justice,  after 
estimating,  as  aforesaid,  the  sum  necessary  to  defray  the  expenses 
of  removing  or  abating  the  nuisance,  may  issue  a  like  warrant.^ 

1  Beml  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  8321. 

4 

§  3577.  .  Colorado — Jurisdiction  Over  Nuisances. 

The  county  court  for  any  county,  or  any  justice  of  the  peace  in 
such  county,  and  police  magistrates  in  cities  and  towns  shall  have 
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jurisdiction  in  all  matters  concerning  nuisances  under  the  pro- 
▼isions  of  law,  pertaining  to  public  health.^ 

1  (Colo.)  Bev.  Stats.,  see.  5085. 

§  3678.    Colorado— Board  of  Health  Refused  Admittanoe  to  Prem- 
ises—Complaint  Made  to  Justioe  of  the  Peaoe. 

Whenever  the  board  of  health  shall  think  it  necessary  for  the 
preservation  of  the  lives  or  health  of  the  inhabitants  to  enter  any 
building,  car  or  train  of  cars,  in  their  town,  city  or  county  for 
the  purpose  of  examiiiing  into  and  abating,  removing  or  prevent- 
ing any  nuisance,  source  of  filth  or  cause  of  sickness,  or  danger 
to  life  or  limb,  and  shall  be  refused  such  entry,  any  member  of 
the  board  may  make  complaint  under  oath  to  any  justice  of  the 
peace,  of  his  county,  whether  such  justice  be  a  member  of  the  board 
of  health  or  not,  stating  the  facts  of  the  case  as  far  as  he  has 
knowledge  thereof.^ 

I  (Colo.)  Bev.  Stats.,  lec.  5044. 

§  3579.    Colorado — Justice  to  Issue  Warrant — Contents. 

In  cases  where  the  board  of  health  shall  deem  it  necessary  to 
inspect  premises,  to  abate  a  nuisance  against  the  public  health, 
the  justices  of  the  peace  may,  if  the  conditions  justify,  issue  a 
warrant  directed  to  the  sheriff  or  any  constable  in  the  county 
commanding  him  to  take  sufficient  aid,  and  being  accompanied 
by  any  two  or  more  members  of  the  board  of  health,  between  the 
hours  of  sunrise  and  sunset,  repair  to  the  place  where  any 
nuisance  exists  and  destroy,  remove  or  prevent  the  same,  under 
the  direction  of  the  members  of  the  board  of  health.^ 


I  (Colo.;  Bev.  Stats.,  tee.  5045. 
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AETICLE  Vm. 

POWEB  TO  ISSUE  SEABCH-WABBANTa 

§  3580.    When  search-warrantB  ihonld  not  be  issned. 

§  3581.    Colorado — Search-warrtint — Seizure  of  goods — ^How  disposed  of. 

§  3582.    Search-warrant  maj  issue  for  obscene  books. 

§  3580.    When  Search-warrants  Siould  not  be  Issued. 

When  a  litigant  seeks  to  recover  the  possession  of  personal 
property,  he  should  bring  an  action  of  claim  and  delivery.  A 
search-warrant  is  a  criminal  remedy,  to  be  used  by  a  magistrate 
and  not  a  civil  remedy.^ 

1  For  the  statutes  dealing  with  search-warrants  see  Kerr's  Cyc.  Pen.  Code, 
sees.  1523-1542. 

§  3581.    Colorado — Search-warrant  —  Seiznre  of  Ooods  —  How 
Disposed  of. 

It  shall  be  lawful  for  any  judge  or  justice  of  the  peace,  upon 
complaint  made  before  him,  upon  oath  or  afiSrmation,  that  a  lar- 
ceny has  been  committed,  and  that  the  person  afiSrming  or  swear- 
ing does  verily  believe  that  the  stolen  goods  or  other  property 
are  or  is  concealed  in  any  dwelling-house,  outhouse,  garden,  yard 
or  other  place  or  places,  to  issue  a  warrant,  under  his  hand,  com- 
manding every  such  dwelling-house  or  place  to  be  searched  in  the 
daytime ;  and  if  any  of  the  goods  described  in  any  such  warrant 
be  found  therein,  then  that  the  said  goods  be  seized  or  brought 
before  the  judge  or  justice  issuing  said  warrant.  If  upon  exam- 
ination of  witnesses  before  the  judge  or  justice  of  the  peace  who 
issued  such  warrant,  it  shall  be  determined  by  such  judge  or  jus- 
tice of  the  peace  that  the  goods  so  brought  before  him  have  been 
stolen,  it  shall  be  the  duty  of  such  judge  or  justice  of  the  peace, 
either  to  keep  possession  of  or  to  deliver,  or  cause  to  be  delivered, 
such  goods  to  the  sheriff  of  the  proper  county,  there  to  remain 
until  the  conviction  of  the  thief,  or  the  claimant's  right  be  other- 
wise legally  ascertained.  If  the  thief  shall  not  be  indicted  at 
the  next  district  court  after  the  goods  shall  be  seized,  and  an  ac- 
tion shall  not  be  commenced  against  the  person  or  persons  in 
whose  possession  such  goods  shall  have  been  found,  for  the  recov- 
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€ry  thereof,  within  one  month  after  the  district  court  shall  have  been 
held  after  such  seizure,  the  said  district  court  shall,  at  their  next 
session,  order  such  goods  to  be  delivered  to  the  person  in  whose 
possession  they  were  found,  which  order  shall  be  obeyed  by  the 
person  in  whose  possession  such  goods  may  at  the  time  be.  In 
case  the  judge  or  justice  of  the  peace  shall,  upon  such  examination 
as  aforesaid,  determine  that  such  goods  so  seized  had  not  been 
stolen,  then  the  goods  shall  be  immediately  restored  to  the  person 
from  whose  possession  they  were  taken.^ 

1  (Colo.)  Bey.  Stats.,  fee.  1937. 

§  3582.    Search-warrant  may  Issue  for  Obscene  Books. 

A  warrant  to  search  for  obscene  books  may  be  issued  by  any 
justice  of  the  peace,  Hke  other  search-warrants,  and  when  any 
of  them  are  found  by  the  officer  serving  it,  they  shall  be  brought 
before  the  justice  and  kept  by  him,  or  the  officer,  to  be  used  as 
evidence  in  any  case  that  may  arise  concerning  them  or  any  per- 
son connected  therewith,  and,  on  conviction  of  such  offender,  or, 
if  such  articles  shall  be  found  to  be  such  as  are  prohibited  by  the 
provisions  of  this  act,  said  articles  shall  be  destroyed  by  order  of 
the  court  trying  the  case.^ 

i    1  (Colo.)  Bey.  Stati.,  ••e.  1780. 
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ARTICLE  IX. 

POWEB  OVEB  PROBATE  MATTBBa 
§  3583.    No  probate  jurisdiction  but  m&j  eompel  proof  of  autliorit^. 

§  3683.    No  Probate  Jurisdiction,  bnt  xnay  Compel  Proof  of 
Antbority. 

Although  justices*  courts  do  not  have  jurisdiction  over  probate 
matters,  it  often  becomes  necessary  for  personal  representatives 
of  estates  to  appear  in  person  and  prosecute  actions  in  the  justices' 
courts.  In  such  cases,  if  the  issue  is  raised,  the  personal  repre- 
sentative must  prove  his  authority  to  represent  hie  estate,  as  in  a 
similar  action  in  the  superior  court. 
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ABTICLEX 

POWERS  IN  BEGUIiATING  LIVESTOCK  INDU8TBT. 

I  3584.    Washington — ^Butchers  to  attest  records. 
9  3585.     Washington — Liability  of  owner. 
S  3586.    Washington — Swine  may  be  restrained — ^Proceedings. 
S  3587.    Washington — Assessment   of   damages   by   swine — Notice   to  free- 
holders. 
S  3588.    Washington— Pees  of  justice,  ete.|  how  collected. 

§  3584.    Washington— Butchers  to  Attest  Kecords. 

It  is  the  duty  of  all  butchers  keeping  a  record  (of  brands  and 
marks  on  cattle  slaughtered  by  them),  as  provided  by  law,  to 
make  or  cause  to  be  made  on  or  before  the  first  day  of  each 
month  two  exact  and  correct  copies  of  the  said  record  as  kept  by 
him  or  them,  and  be  and  appear  before  the  nearest  acting  justice 
of  the  peace  within  the  county  in  which  said  butcher  carries  on 
and  conducts  his  business,  and  make  affidavit  to  the  correctness 
of  the  said  record,  one  copy  of  which  must  be  placed  and  kept 
on  file  in  the  office  of  the  said  justice  of  the  peace  and  the  other 
copy  must  be  sent  by  the  said  butcher  to  the  county  auditor  of 
the  county  and  be  placed  and  kept  on  file  by  the  said  auditor, 
and  be  subject  as  other  papers  in  his  office  to  the  inspection  of 
the  public* 

1  Bern.  4b  Bal.  Ann.  Codes   ft  Stats.,  sec.  3147. 

§  3686.    Washington— Liability  of  Owner. 

If  any  swine  be  suffered  to  run  at  large  in  any  county  of  this 
state  contrary  to  the  provisions  of  law  and  trespass  upon  the  land 
of  any  person,  the  owner  or  person  having  possession  of  such  swine 
is  liable  for  all  damages  the  owner  or  occupant  of  such  land  may 
sustain  by  reason  of  such  trespass;  and  for  a  second  or  subse- 
quent act  of  trespass  by  such  swine,  such  owner  or  person  is  liable 
for  treble  the  amount  of  damages  done  by  the  same ;  such  damages: 
may  be  recovered  in  a  civil  action  before  any  justice  of  the  peace.^ 

1  Bern.  Sb  Bal.  Ann.  Codes  &  Stats.,  sec.  3174. 

§  3686.    Washingtoor— Swine  may  be  Bestrained — ^Proceedings. 

If  any  swine  be  found  running  at  large  contrary  to  the  provi- 
sions of  law,  it  is  lawful  for  any  person  to  restrain  the  same  forth- 
with and  immediately  give  the  owner  notice  in  writing  that  he  has 
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restrained  said  swine,  and  the  amount  of  damages  lie  claims  in 
the  premises,  and  requiring  the  owner  to  take  said  swine  away 
and  pay  such  damages.  If  said  owner  fails  to  comply  with  the 
provisions  of  this  section  within  three  days  after  receiving  such 
notice,  such  damages  may  he  recovered  in  a  civil  action  before 
any  justice  of  the  peace,  and  such  person  who  sustains  damages 
as  aforesaid  shall  have  a  lien  upon  said  swine  for  the  damages 
sustained  by  the  said  swine,  and  for  keeping  same.  K  the  owner 
of  such  swine  is  unknown,  the  notice  required  in  such  cases  must 
be  published  for  two  weeks  in  a  newspaper  published  in  the 
county.* 

I  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  3175. 

§  3587.  Washin^on — ^Assessment  of  Damages  by  Swine — Notice 
to  Freeholders. 
If  the  owner  of  swine  restrained  by  a  person  injured  by  such 
swine,  object  to  the  damages  claimed  by  the  persons  having  such 
swine  in  possession  and  the  parties  cannot  agree  upon  the  same, 
either  party  may  apply  to  any  justice  of  the  peace  in  the  precinct, 
and  if  there  be  no  justice  of  the  peace  in  the  precinct,  then  the 
nearest  justice  in  the  county,  for  the  appointment  of  appraisers 
to  assess  the  damages  done  by  such  swine,  and  the  reasonable 
cost  of  taking  up  and  keeping  the  same;  and  it  is  the  duty  of 
such  justice  of  the  peace  to  issue  notice  to  three  disinterested  free- 
holders of  the  precinct  to  appear  upon  the  premises  where  such 
swine  may  be,  and  assess  the  damages  as  required  by  law.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  3176. 

§  3588.    Washington— Fees  of  Justice,  etc.,  How  Collected. 

The  justice  of  the  peace  is  allowed  a  fee  of  fifty  cents  for  issu- 
ing the  notice  and  swearing  the  appraisers,  and  the  constable  or 
person  serving  notice  must  be  allowed  a  fee  of  one  dollar  for 
each  appraiser  notified,  and  mileage  to  and  from  the  place  of  ser- 
vice; each  appraiser  must  be  allowed  a  fee  of  one  dollar,  which 
fee  is  to  be  paid  by  the  owner  of  such  swine  before  he  is  entitled  to 
take  them  away.  Or  if  such  owner  fails  to  pay  such  fees,  the 
person  having  such  swine  must  pay  the  same,  and  add  the  same  \o 
the  damages  allowed  him  in  premises.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  3178. 
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CHAPTER  LXXXVI. 

WRITS  OF  BEVIEW,  MANDATE,  PROHIBITION  AND  QUO 

WARRANTO. 

AETICLE  I. 

WEIT  OP  BEVIEW. 

S  3589.  Writ  of  reyiew  or  certiorari — Definition. 

§  3590.  Same — ^Function. 

§  3591.  Same — ^Elements. 

§  3592.  Sanle — Granting  of  writ. 

§  3593.  Same — ^Will  not  lie  when  appeal  maj  be  talun* 

§  3594.  Application  on  verified  petition — Notice. 

§  3595.  How  writ  directed. 

§  3596.  Contents  of  the  writ. 

§  3597.  Stay  of  proceedings. 

S  3598.  How  writ  served. 

§  3599.  Extensiveness  of  review. 

f  3600.  When  judgment  by  default  not  reviewable. 

S  3601.  Power  of  court  on  defective  return — ^Proceedings  on  full  return. 

S  3602.  Appeal  from  judgment  granting  or  denying  writ. 

§  3603.  Copy  of  judgment  must  be  transmitted. 

§  3604.  Prepayment  of  fees. 

§  3605.  Judgment-roll. 

§  3606.  Colorado — Writ  of  certiorari — "By  whom  granted. 

§  3607.  Colorado — ^Limitation  of  certiorari  six  months. 

9  3608.  Colorado — ^Bond  for  certiorari — Writ. 

S  3609.  Colorado— Petition  for  certiorari — Cause. 

S  3610.  Colorado — Certiorari — Stay  of  proceedings. 

S  3611.  Colorado— -Beversal — ^Damages — ^Costs. 

S  3612.  Colorado-— Justices  and  constables  may  have  writ. 

S  3613.  Colorado— Certiorari  returnable  to  district  and  county  court. 

§  3614.  Petition  for  writ  of  review  (or  certiorari) — ^Form. 

9  3615.  Writ  of  review  to  a  justice  of  the  peace — ^Form. 

§  3589.    Writ  of  Review  or  Certiorari— Definition. 

A  writ  of  review  or  certiorari  is  a  writ  issued  by  a  superior  or 
appellate  court  to  an  inferior  tribunal,  commanding  that  the 
records  in  a  particular  case  be  certified  and  returned  to  the  upper 
court  in  order  that  the  proceedings  may  be  corrected,  if  errors  or 
irregularities  appear  therein.^ 
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Originally,  and  in  E-nglish  practice,  certiorari  is  an  original 
writ,  issued  from  the  court  of  chancery,  or  the  king's  bench,  and 
directed  to  judges  of  inferior  courts,  in  the  name  of  the  king,  com- 
manding that  they  certify  and  return  all  records  or  proceedings  in 
the  cause  before  them,  for  a  review  of  their  action. 

1  Pub.  St.  Mass.  1882,  p.  12S8. 

§  3690.    Same— Function. 

The  function  of  the  writ  is  not  to  restrain  the  proceedings  of  an 
inferior  tribunal,  but  to  annul  proceedings  which  have  been  taken 
without  jurisdiction.  It  cannot  be  employed  to  prevent  a  threat- 
ened excess  of  jurisdiction.  It  is  issued  only  when  the  inferior 
tribunal,  board  or  officer,  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board  or  officer,  and  there 
is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain,  speedy, 
or  adequate  remedy.^ 

1  Sayers    v.    Superior    Court,    84      54  Pae.  272.    See  Lamb  v.  Schottler, 
Cal.  642,  644,  24  Pac.  296;  Gould  v.      54  Cal.  319^  322. 
Board  of  Supervisors,  122  Cal.  18, 19, 

§  3591.    Same — ^Elements. 

The  foundation  of  the  writ  is  essentially  and  necessarily  an  ex- 
cess of  jurisdiction,  for  no  act  of  the  tribunal,  board  or  officer, 
exercising  judicial  functions  done  or  made  within  its  jurisdiction, 
can  ever  be  made  the  subject  of  attack  by  a  writ  of  review.^ 

1  See   Kerr's   Cyc.   C.   C.   P.,  sec.  ft  M.  Bank  t.  Board  of  Equaliza- 

1068;  Central  Pae.  B.  Co.  y.  Placer  tion,  97  Cal.  318,  327,  328,  32  Pac. 

Co.,    46    Cal.    667,    671;    Sayers    v.  312;  Buckley  v.  Superior  Court,  96 

Superior  Court,  84  Cal.  642,  645,  24  Cal.  119,  120,  31  Pac.  8,  overruling 

Pac.  296;  Sherer  v.  Superior  Court,  Carlson  v.  Superior  Court,  70  Cal. 

94  Cal.  354,  29  Pac.  716;  Farmers'  628,  11  Pac.  788. 

§  3592.    Same— Granting  of  Writ. 

A  writ  of  review  may  be  granted  by  any  court,  except  a  police  or 
justice's  court,  when  an  inferior  tribunal,  board,  or  officer,  exercis- 
ing judicial  functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor,  in  the  judg- 
ment of  the  court,  any  plain,  speedy,  and  adequate  remedy.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  eec.  3531;  (Ari«.)  B«v.  State.  1901, 
1068;    (Ner.)    Cutting's  Comp.  Laws,      sec.  432;    (N.  D.)  Ber.  Codes  1905, 
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see.  781<^;  (Tes.)  flftyles'  Tex.  Ciy. 
Stats.  1897,  art  341;  (Or.)  B.  ft  C. 
Codes,  see.  604;  (Wash.)  Bern,  k  Bal. 
Ann.  Codes,  see.  1002;  (Idaho)  Bev. 
Codes,  sec.  4962;  (Mont.)  Ber.  Codes 
1907,  sec.  7203;  (S.  D.)  Comp.  Laws 
1910,  sec.  754,  p.  445;  (Utah)  Comp. 
Laws  1907,  sec.  3630;  (Wyo.)  Comp. 
St^ts.  1910,  sec.  5130;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1608;  (Colo.) 
Mills'  Ann.  Stats.  1905,  sec.  2692; 
(N.  M.)  Comp.  Laws  1897,  sec.  3309; 
Burns  t.  Superior  Court,  140  Cal.  1, 2, 
73  Pac.  597;  Kahoney  v.  Superior 
Court,  140  Cal.  513,  514,  74  Pac.  13; 
In  Matter  of  Carter,  141  Cal.  316, 
318,  74  Pac.  997;  Valentine  v.  Police 
Court,  141  Cal.  615,  617,  75  Pac.  336; 
Elliott  T.  Superior  Court,  144  Cal. 
501,  506,  77  Pac.  1109;  Wittman  y. 
Police  Court,  145  Cal.  474,  475,  78 
Pac.  1052;  Grant  v.  Justice's  Court 
(Cal.  App.,  July  25,  1905),  82  Pac. 
263;  Tinn  y.  U.  8.  District  Attorney, 
148  CaL  773,  774,  113  Am.  St.  Bep. 
354,   84  Pac.   152;    Boca  etc.   B.   B. 


Co.  y.  Superior  Court,  150  Cal.  147, 
152,  88  Pac.  715;  Armantage  y.  Su- 
perior Court,  1  Cal.  App.  130,  133,  81 
Pac.  1033;  Ghrant  y.  Justice's  Court, 
1  Cal.  App.  383,  388,  82  Pac.  263; 
Pay  V.  Costa,  2  Cal.  App.  241,  246, 
83  Pac.  275;  Hall  v.  Justice's  Court, 
5  Cal.  App.  133,  138,  89  Pac.  870; 
Beaumont  v.  Samson,  5  Cal.  App. 
491,  492,  90  Pac.  839. 

Colorado. — Loveland  y.  Sears,  1 
Colo.  195;  In  re  Bogers,  14  Colo.  19, 
22  Pac.  1053;  Miller  y.  Sparks,  4 
Colo.  311;  Hoppie  y.  Best,  4  Colo. 
556;  W.  XJ.  Tel.  Co.  y.  Conant,  11 
Colo.  Ill;  Small  et  al  y.  Bischel- 
berger,  7  Colo.  566. 

niinols. — GalUmore  y.  Dazey,  12 
HI.  143;  Cook  y.  Hoyt,  13  111.  144; 
McNemey  y.  Newberry,  37  111.  91; 
Otten  y.  Lehr,  68  Bl.  64;  O'Hara 
y.  O'Brien,  4  HI.  App.  154;  Cole  y. 
Atkinson,  6  HI.  App.  353;  Cushman 
y.  Bice,  1  Scam.  565;  Hermann  y. 
Butler,  59  HI.  225;  Qallenmore  y. 
Dasey,  12  lU.  146. 


§  3693.    Same— Will  not  Lie  When  Appeal  may  be  Taken. 

A  writ  of  certiorari  will  not  lie  where  there  is  an  appeal  from 
the  action  complained  of  .^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  see. 
1068;  Tucker  y.  Justice's  Court, 
120  Cal.  512,  514,  52  Pac.  808;  South- 
em  Cal.  B.  Co.  V.  Superior  Court,  127 
Cal.  417,  421,  59  Pac.  789;  Elledge  v. 
Superior  Court,  131  Cal.  279,  280,  63 
Pac.  360;  Weldon  y.  Superior  Court, 


138  Cal.  427,  429,  71  Pac.  502;  Ma- 
honey  y.  Superior  Court,  140  Cal. 
513,  514,  74  Pac.  13;  Valentine  v. 
Police  Court,  141  Cal.  615,  617,  75 
Pac.  336;  Elliott  y.  Superior  Court, 
144  Cal.  501,  506,  77  Pac.  1109. 


§  3594.    Application  on  Verified  Petition— Notice. 

The  application  must  be  made  on  the  verified  petition  of  the 
party  beneficially  interested,  and  the  court  may  require  a  notice 
of  the  application  to  be  given  to  the  adverse  party,  or  may  grant 
an  order  to  show  cause  why  it  should  not  be  allowed,  or  may  grant 
the  writ  without  notice.^ 
92 
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1  (CaL)  Keir'i  Cyc.  C.  C.  P.,  sec 
1069;  (NeT.)  Oattingr's  Comp.  Laws, 
sec.  3532;  (Ariz.)  Ber.  Stats.  1901, 
800.  433;  (N.  D.)  Bey.  Codes  1905, 
80C.  7811;  (Tex.)  Saylee'  Tex.  Civ. 
Stats.  1897,  arts.  344,  345;  (Or.)  B. 
&  C.  Codes,  sec.  605;  Lord's  Oregon 
Laws,  sec.  613;  (Wash.)  Bern,  ft  BaL 
Ann.  Codes,  sec.  1003;  (Idaho)  Bey. 
Codes,  sec.  4963;  (Mont.)  Bey.  Codes 
1907,  sec.  7204;  (8.  D.)  Comp.  Laws 
1910,  sec.  755,  p.  445;  (Utah)  Comp. 
Laws  1907,  sec.  3631;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5130;   (Neb.)   Cob- 


bey's  Ann.  Stats.,  see.  1608;  (Colo.) 
MUls'  Ann.  Stats.  1905,  see.  2692;  (K. 
M.)  Comp.  Laws  1897,  see.  3309;  Max- 
well y.  Board  of  Snpenrisors,  63 
Cal.  389,  392;  Ashe  y.  Board  of 
Supervisors,  71  Cal.  236,  237,  16  Pac. 
783;  Eby  v.  Board  of  School  Trus- 
tees, 87  Cal.  166,  175,  25  Pac.  240; 
Stumpf  V.  Board  of  Supervisors,  131 
Cal.  364,  365,  82  Am.  St.  Bep.  350, 
63  Pac.  663;  Younger  v.  Superior 
Court,  136  Cal.  682,  687,  69  Pac.  485 ; 
Elliott  V.  Superior  Court,  144  CaL 
501,  508,  77  Pao.  1109. 


§  3595.    How  Writ  Directed. 

The  writ  may  be  directed  to  the  inferior  tribunal,  board,  or  officer, 
or  to  any  other  person  having  the  custody  of  the  record  or  proceed- 
ings to  be  certified.  When  directed  to  a  tribunal,  the  clerk,  if 
there  be  one,  must  return  the  writ  with  the  transcript  required.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1070;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3533;  (Ariz.)  Bev.  Stats.  1901, 
sec.  434;  (N.  D.)  Bev.  Codes  1905, 
sec.  7812;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  arts.  342,  343;  (Or.)  B. 
&  C.  Codes,  sec.  607;  Lord's  Oregon 
Laws,  sec.  615;  (Wash.)  Bern.  &  Bal. 
Ann.  Codes,  sec.  1004;  (Idaho)  Bev. 
Codes,  sec.  4964;  (Mont.)  Bev.  Codes, 
1907,  sec.  7205;  (S.  D.)  Comp.  Laws 
1910,  sec.  756,  p.  445;  (Utah) 
Comp.  Laws  1907;  sec.  3632;  (Wyo.) 


Comp.  Stats.  1910,  sec.  5131;  (Neb.) 
Cobbej's  Ann.  Stats.,  see.  1608; 
(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
2692;  (N.  M.)  Comp.  Laws  1897, 
sec.  3309;  Onesti  v.  Freelon,  61  Cal. 
625,  627;  Quan  Chick  v.  Coffey,  75 
Cal.  371,  372,  17  Pac.  427;  Tapi  v. 
Superior  Court  (Cal.,  May  4,  1894), 
36  Pac.  781;  Quinchard  v.  Board  of 
Trustees,  113  Cal.  664,  671,  45  Pac. 
856;  I  X  L  Lime  Co.  v.  Superior 
Court,  143  Cal.  170,  172,  76  Pac.  973. 


§  S596.    Contents  of  the  Writ. 

The  writ  of  review  must  command  the  party  to  whom  it  is  di- 
rected to  certify  fully  to  the  court  issuing  the  writ,  at  a  specified 
time  and  place,  a  transcript  of  the  record  and  proceedings  (de- 
scribing or  referring  to  them  with  convenient  certainty),  that  the 
same  may  be  reviewed  by  the  court;  and  requiring  the  party,  in 
the  meantime,  to  desist  from  further  proceedings  in  the  matter 
to  be  reviewed.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  1071. 
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§§  3597-3599 


§  3597.    Stay  of  Proceedings. 

If  a  stay  of  proceedings  be  not  intended,  the  words  requiring 
the  stay  must  be  omitted  from  the  writ;  these  words  may  be  in- 
serted or  omitted,  in  the  sound  discretion  of  the  court,  but  if 
omitted,  the  power  of  the  inferior  court  or  officer  is  not  suspended 
or  the  proceedings  stayed.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  iec. 
1072;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3535;  (Ariz.)  Bev.  Stats.  1901, 
sec.  436;  (N.  D.)  Bev.  Codes  1905, 
se^.  7815;  (Tex.)  Sayles*  Tex.  Civ. 
Stats.  1897,  art.  350;  (Or.)  B.  &  C. 
Codes,  sec.  608;  Lord's  Oregon  Laws, 
see.  616;  (Wash.)  Bern,  ft  Bal.  Ann. 
Codes,  see.  1006;  (Idaho)  Bev.  Codes, 
sec.  4966;  (Mont.)  Bev.  Codes  1907, 
sec.  7207;  (S.  D.)  Comp.  Laws  1910, 


see.  758,  p.  445;  (Utah)  Comp.  Laws 
1907,  sec.  3634;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5132;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1609;  (Colo.)  Mills' 
Ann.  Stats.  1905,  sec.  2696;  (K.  M.) 
Comp.  Laws  1897,  sec.  3309;  Tapi 
Y.  Superior  Court,  36  Pac.  781. 

Montana. — Proceedings  in  inferior 
court:  In  re  Harney,  29  Mont.  370, 
74  Pac.  1081. 


§  3598.    How  Writ  Served. 

The  writ  must  be  served  in  tbe  same  manner  as  a  summons  in  a 
civil  action,  except  when  otherwise  expressly  directed  by  the  court.^ 


1  (Cal.)  Kerr's  Cyc.  C.  (X  P.,  sec 
1073;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3536;  (Ariz.)  Bev.  Stats.  1901,  sec 
437;  (N.  D.)  Eev.  Codes  1905,  sec. 
7817;  (Or.)  B.  &  C.  Codes,  sec.  609; 
(Wash.)  Bern.  &  Bal.  Ann.  Codes,  see. 
1008;  (Idaho)  Bev.  Codes,  sec.  4967; 
(Mont.)  Bev.  Codes  1907,  see.  7208; 


(S.  D.)  Comp.  Laws  1910,  sec.  759, 
p.  445;  (Utah)  Comp.  Laws  1907, 
sec.  3635;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1609;  (Colo.)  Mills'  Ann. 
Stats.  1905,  sec.  2694;  (N.  M.) 
Comp.  Laws  1897,  sec  3310;  Tapi 
▼.  Superior  Court  (Cal.,  May  4, 
1894),  36  Pac.  781. 


§  8699.    Eztensiyeness  of  Review. 

The  review  upon  this  writ  cannot  be  extended  further  than  to 
determine  whether  the  inferior  tribunal,  board,  or  officer  has  regu- 
larly pursued  the  authority  of  such  tribunal,  board,  or  officer.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
1074;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3537;  (Ariz.)  Bev.  Codes  1905, 
sec.  438;  (N.  D.)  Bev.  Codes  1905, 
sec.  7818;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  359;  (Idaho)  Bev. 
Codes,  sec.  4968;  (Mont.)  Bev.  Codes 
1907,  sec.  7209;  (S.  D.)  Comp.  Laws 
1910,  sec.  760,  p.  445;  (Utah)  Comp. 


Law«  1907,  sec.  3636;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5130;  (Neb.)  Cob- 
bey's Ann.  Stats.,  sec.  1608;  (Colo.) 
Mills'  Ann.  Stats.  1905,  sec.  2697;  (N. 
M.)  Comp.  Laws  1897,  sec.  3309; 
Lamb  v.  Schottler,  54  Cal.  319,  322; 
Farmers'  A  M.  Bank  v.  Board  of 
Equalization,  97  Cal.  318,  326,  32 
Pac.    312;    Tapi    v.    Superior    Court 


§§  3600-3602 
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(Cal.,  May  4,  1894),  36  Pae.  781;  of  Trustees,  113  GaL  664,  668,  45 
Lorbeer  v.  Hutchinson,  111  Cal.  272,  Pao.  856;  Elder  t.  Justice's  Court, 
273,  43  PSte.  896;  Quinchard  v.  Board       136  Cal.  364,  367,  68  Pac.  1022. 

§  3600.    When  Judgment  by  Default  not  Beviewable. 

A  judgment  by  default  rendered  by  a  justice's  court,  even  if 
erroneous,  will  not  be  reviewed  on  certiorari  when  the  court  had 
jurisdiction  of  the  subject  matter  and  of  the  person  of  the  de- 
fendant.^ 

1  Beagan  y.  Justice's  Court,  75  Cal.  253. 


§  3601.    Power  of  Court  on  Defective  Setum— Proceedingg  on 
Full  Return. 

If  the  return  of  the  writ  be  defective,  the  court  may  order  a 
further  return  to  be  made.  When  a  full  return  has  been  made,  the 
court  must  hear  parties,  or  such  of  them  as  may  attend  for  that 
purpose,  and  may  thereupon  give  judgment,  either  afiSrming  or  an- 
nulling, or  modifying  the  proceedings  below.* 


1  (CaL)  Kerr's  Cyc.  C.  C.  P.,  see. 
1075;  (Nev.)  Cutting's  Comp.  Laws, 
see.  3538;  (Ariz.)  Bey.  Stats.  1901, 
sec.  439;  (N.  D.)  Bev.  Codes  1905, 
sec  7819;  (Or.)  B.  3c  C.  Codes,  sec. 
610;  Lord's  Oregon  Laws,  sec.  618; 
(Wash.)  Bern.  &  Bal.  Ann.  Codes,  sec. 
1009;  (Idaho)  Bev.  Codes,  sec.  4969; 
(Mont.)  Bev.  Codes  1907,  sec.  7210; 
(S.  D.)  Comp.  Laws  1910,  sec.  761, 
p.  445;  (Utah)  Comp.  Laws  1907, 
sec.  3637;  (N.  M.)  Comp.  Laws  1897, 
sec    3311;    Townsend    v.    Copeland, 


56  Cal.  612,  614;  Tapi  t.  Superior 
Court  (Cal.,  May  4,  1894),  36  Pac. 
781. 

Utah.— Gilbert  v.  Bd.  of  P.  &  P. 
Commrs.,  11  Utah,  378,  40  Pac  264; 
Salt  Lake  City  Water  Co.  v.  Salt 
Lake  City,  24  Utah,  282,  67  Pac. 
791;  Mill  V.  Brown,  31  Utah,  473; 
88  Pac.  609;  O.  S.  L.  B.  B.  Co.  v. 
Dist.  Court,  30  Utah,  371,  85  Pac. 
360;  Hansen  v.  Anderson,  21  Utah, 
286,  61  Pac  219. 


§  3602.    Appeal  from  Judgment  Granting  or  Denying  Writ. 

An  appeal  lies  from  the  judgment  of  a  superior  court  granting 
or  denying  a  writ  of  certiorari.  The  appellate  jurisdiction  in  cer- 
tiorari, and  other  special  writs  is  not  conferred  by  either  the  con- 
stitution of  1849  or  1879,  yet  the  supreme  court  has  repeatedly 
exercised  such  jurisdiction.^ 

.  1  See  Kerr's  Cyc  C.   C.   P.,  sec.      474,    2    Pac.    245;    People    ex    rel. 
1068;  Palache  v.  Hunt,  64  Cal.  473,      Leverson  r.  Thompson,  66  Cal.  398, 
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6  Pac.  686;  Hsinlen  r.  PhiUipfl,  88      EmowioB  v.  Thompson,  183  CaL  £45, 
Cal.    557,    558,    559,    26    Pae.    366;       248,  65  Pae.  466. 

§  3603.    Oopy  of  Judgment  mnst  be  Traxuonitted. 

The  copy  of  the  judgment,  signed  by  the  clerk,  must  be  trans- 
mitted to  the  inferior  tribunal,  board,  or  officer  having  the  custody 
of  the  record  or  proceeding  certified  up.^ 

1  (Cal.)  Kerr's  Cye.  C.  C.  P.,  see.  (Idaho)     Bev.     Codes,     see.     4970; 

1076;  (Nev.)  Cutting's  Comp.  Laws,  (Mont.)  Bev.  Codes  1907,  see.  7211; 

sec.  3539;   (Ariz.). Bey.  Stats.  1901,  (S.  D.)  Comp.  Laws  1907,  sec.  762, 

sec.  440;   (N.  D.)  Bev.  Codes  1905,  p.  445;  (Neb.)  Cobbej's  Ann.  Stats., 

sec.  7820;    (Tex.)   Sajles'  Tex.  Civ.  sec.  1609;  (Colo.)  Mills'  Ann.  Stats. 

Stats.  1897,  arts.  351,  352;  (Wash.)  1905,  sec.  2098;  (N.  M.)  Comp.  Laws 

Bern,  ft  Bal.  Ann.  Codes,  see.  1011;  1897,  see.  3313. 

§  3604.    Prepayment  of  Fees. 

A  writ  to  the  superior  court  and  judge  thereof  directing  him  to 
certify  the  transcript  of  the  record  and  proceedings  in  the  com- 
plaint to  the  supreme  court  for  review,  the  matter  sought  to  be 
reviewed  being  a  civil  proceeding,  does  not  require  the  clerk  of 
the  lower  court  to  certify  the  transcript  without  the  payment  of 
the  fees.  The  party  seeking  the  writ  must  pay  the  clerk  of  the 
court  in  which  he  instituted  his  proceedings,  the  fees  fixed  by  law 
for  the  service  of  the  writ  when  issued ;  he  must  also  pay  the  fees 
of  the  clerk  of  the  lower  court  for  furnishing  a  certified  transcript 
of  the  record  in  his  office.^ 

1  See  Kerr's  Cyc  C.  C.  P.,  see.  1070;  I  X  L  Lime  Co.  t.  Siupeiior  Court, 
143  Cal.  170,  172,  175,  76  Rac.  97a. 

§  3605.    Judgment-rolL 

A  copy  of  the  judgment,  signed  by  the  clerk,  entered  upon  or 
attached  to  the  writ  and  return,  oonstitute  the  judgment-roll.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  1907,  sec.  3639;  (Neb.)  Cobbey's 
1077;  (Nev.)  Cutting's  Comp.  Laws,  Ann.  Stats.,  sec.  1611;  (N.  M.) 
sec.  3540;  (Ariz.)  Bev.  Stats.  1901,  Comp.  Laws  1897,  sec.  3313;  Bey- 
see.  441;  (N.  D.)  Bev.  Codes  1905,  nolds  v.  County  Court,  47  Cal. 
sec.  7821;  (Wash.)  Bern,  ft  Bal.  Ann.  604,  605;  Garretson  v.  Board  of 
Codes,  sec.  1012;  (Idaho)  Bev.  Codes,  Supervisors,  61  Cal.  54,  55;  Bauer  v. 
sec.  4971;  (Mont.)  Bev.  Codes  1907,  Justice's  Court,  115  Cal.  84,  85,  46 
see.  7212;  (S.  D.)  Comp.  Laws  1910,  Pae.  870. 
tee.  763,  p.  446;  (Utah)  Comp.  Laws 
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§  8606.    Oolorado— Writ  of  Certiorari— By  Whom  Granted. 

The  judges  of  the  district  courts  shall  have  power  within  their 
respective  jurisdictions,  and  it  shall  be  their  duty,  upon  applica- 
tion made  as  hereinafter  mentioned,  to  grant  writs  of  certiorari 
to  remove  causes  from  before  justices  of  the  peace  into  the  dis- 
trict court,  who  shall  indorse  an  order  for  the  same  upon  the  peti- 
tion of  the  party  praying  such  writ ;  and  on  producing  the  same 
to  the  clerk  of  the  district  court,  he  shall  issue  said  writ  in  con- 
formity to  the  provisions  of  this  chapter.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3837. 

§  3607.    Oolorado— Limitation    of  Certiorari  Six  Months. 

No  writ  of  certiorari  shall  issue  after  the  expiration  of  six 
months  from  the  time  of  the  rendition  of  judgment.^ 

1  (Colo.)  Rev.  Stats.,  sec.  3838. 

§  3608.    Oolorado— Bond  for  Oertiorari— Writ 

Before  any  writ  of  certiorari  shall  issue  the  party  applying 
therefor  shaU  give  bond,  with  security,  in  the  same  manner,  and 
with  the  same  conditions  and  where  the  same  shall  be  defective 
it  may  be  perfected,  as  bonds  in  cases  of  appeals  from  justices  of 
the  peace.  The  writ  of  certiorari  shall  require  the  justice  to 
certify  to  the  district  court  a  transcript  of  the  judgment  and  other 
proceedings  had  before  him,  and  in  no  case  shall  the  justice  be 
required  to  send  up  a  minute  or  memorandum  of  the  evidence 
given  before  him;  but  upon  the  return  of  said  writ  such  pro- 
ceedings shaU  be  had  thereon  as  in  cases  of  appeals.^ 

1  (Colo.)  Bev.  Stats.,  sec.  3839. 

§  3609.    Oolorado— Petition  for  OertiorariT-Oanse. 

The  petition,  on  application  for  writs  of  certiorari,  shall  set 
forth  and  show  upon  the  oath  of  the  applicant  that  the  judgment 
before  the  justice  of  the  peace  was  not  the  result  of  negligence  of 
the  party  praying  for  such  writ,  that  the  judgment,  in  his  opin- 
ion, is  erroneous  and  unjust,  setting  forth  wherein  the  error  and 
injustice  consists,  and  that  it  was  not  in  the  power  of  the  party 
to  take  an  appeal  in  the  ordinary  way ;  setting  forth  the  particu- 
lar circumstances  which  prevented  him  from  so  doing.^ 

1  (Colo.)  Bev.  Stats.,  see.  3840. 
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§  3610.    Colorado— Omidorari—fitay  of  Proceedings. 

The  justice  of  the  peace,  constables,  and  other  persons  con- 
cerned, shall,  as  soon  as  the  writ  of  certiorari  shall  be  served, 
stay  all  further  proceedings  in  that  case^  until  the  further  order 
of  the  district  court.* 

1  (Colo.)  Bev.  Stats.,  see.  3841. 

§  3611.    Colorado — ^Reversal — Damages — Costs. 

If  the  judgment  of  the  justice  shall  be  reversed  by  the  district 
court,  in  whole  or  in  part,  such  reversal  shall  not  vitiate  any  sale 
on  execution  which  shall  have  been  effected  before  the  issuing  of 
the  writ  of  certiorari,  but  in  such  cases  the  district  court  shall 
have  power  to  assess  the  damages  which  shall  have  accrued  in 
consequence  of  such  sale,  and  cause  judgment  to  be  entered,  or 
a  deduction  made,  therefor;  and  in  all  cases  of  a  partial  reversal 
of  judgment  either  in  cases  of  appeals  or  certiorari,  the  court 
shall  have  power  to  apportion  the  costs  between  the  parties,  ac- 
cording to  justice.* 

1  (Colo.)  Bey.  Stats.,  sec.  3842. 

§  3612.    Colorado — Justices  and  Constables  may  have  Writ. 

Justices  and  constables,  and  their  securities,  may  have  the  bene- 
fit of  appeal,  certiorari,  and  writ  of  error,  from  all  decisions  and 
judgments  rendered  in  suits  against  them^  as  is  provided  in  other 
cases.^ 

1  (Colo.)  Bev.  Stats.,  sec  3843. 

§  3613.    Colorado — Certiorari  Betomable  to  District  and  County 
Court. 

Judgments  rendered  in  actions  before  justices  of  the  peace  may 
be  removed  by  writs  of  certiorari  to  either  the  county  or  district 
courts  of  the  same  county  in  such  cases  as  writs  of  certiorari  now 
are  or  may  hereafter  be  allowed  by  law.* 

I  (Colo.)  Bev.  Stats.^  see.  3844, 
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§  3614.    Petition  for  Writ  of  Sariew  (or  Oertiorari)--YoniL 

[Title  of  Court  and  Cause.] 

,  Petitioner,  v.  The  Justices'  Court  for  the  Town- 
ship of ,  and ,  the  Justice  of  Said  Court,  Re- 
spondent. 
,  the  above-named  petitioner,  respectfully  represents 


to  the  above-named  honorable  court,  the  following  facts,  to  wit : 

1.  That  on  the day  of ,  19 ,  your  petitioner 

commenced  an  action  in  the  justices'  court  of  the  township  of 

,  before ,  the  justice  of  said  court   against  one 

,  by  filing  a  complaint  (or  petition)  in  said  action  against 

said ,  to  recover  judgment  against  him  for  [state  briefly 

the  amount  of  damages  prayed  for  or  other  relief  sought] . 

2.  That  said ,  the  defendant  in  said  action,  was  at  the 

commencement  thereof  and  ever  since  has  been,  a  resident  of 
said  township;  that  after  due  service  of  summons  in  the  above- 
entitled  action,  the  said  duly  answered  therein;  that 

thereafter  and  after  proceedings  for  said  purpose  duly  had,  the 
above-entitled  cause  was  duly  tried  and  submitted  to  the  said 

justice  of  the  township  of ;  that  thereafter  and  on  the 

day  of ,  19 ,  the  said  justice  duly  made,  ren- 
dered and  entered  judgment  for  the  plaintiff  in  said  action,  in 
favor  of  your  petitioner,  to  wit:  in  accordance  with  the  prayer 
of  said  complaint. 

3.  That  thereafter,  and  on  the day  of ,  19 r, 

said  justice's  court  and  said  justice  of  the  peace,  to  wit,  said 
,  on  the  motion  of  the  said  defendant  duly  made  and  en- 
tered an  order  in  said  action  purporting  to  vacate  and  declare 
vpid  said  judgment  in  said  justices'  court  (or  state  any  other  pro- 
ceeding which  may  be  complained  of). 

4.  That  said  justices'  court  made  said  order  without  any  juris- 
diction whatsoever  so  to  do;  that  your  petitioner  has  no  appeal 
from  said  order  and  has  no  plain,  speedy  or  adequate  remedy  other 
than  by  writ  of  review;  that  your  petitioner  is  the  party  bene- 
ficially interested  in  this  proceeding. 

"Wherefore,  your  petitioner  makes  application  to  the  above- 
entitled  court  that  the  said  court  grant  your  petitioner  a  writ  of 
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revierr,  requiring  the  said  justice  of  the  peace  to  certify  folly 
to  this  eoitrt,  at  a  specified  time  and  place,  a  transcript  of  the 
record  and  proceedings  in  said  court  in  the  above-entitled  action, 
for  the  purpose  of  reviewing  said  proceedings  by  the  above- 
entitled  court  and  that  upon  review  thereof,  such  order  be  an- 
nulled and  adjudged  void  and  of  no  effect,  and  your  petitioner  will 
ever  pray  (etc.)- 


Petitioner. 


[Verification.]' 


Attorney  for  Petitioner.^ 


1  This  form  and   tlie    fneeeeding      contained     in     Jury's     Adjudicated 
ones  dealing  with  writs  and  applica-      Forms  of  Pleading  and  Practice, 
tions  for  writs  are  modeled  on  forms 


§  3616.    Writ  of  Beview  to  a  Jastice  of  the  Peace— Form. 

[Title  of  Court  and  Cause.] 

The  State  of to ,  Justice  of  the  Peace  for  the 

Township  of  — ,  in County,  State  of : 

It  duly  appearing  to  the  above-entitled  court  by  the  verified 

petition  of ,  on  file  herein,  that  on  the day  of 

• ,  19 ,  you,  as  justice  of  the  peace  of  said  township, 

duly  made  and  rendered  a  judgment  in  favor  of ,  plain- 
tiff, for  the  sum  of dojlars,  damages  and  costs,  against 

,  defendant. 

And  it  further  duly  appearing  that  said  judgment  was  and  is 
irregular  and  void  for  the  following  reasons:  [here  state  the  rea- 
sons as  stated  in  the  petition] . 

And  it  further  duly  appearing  that  the  record  upon  which  said 
alleged  void  judgment  is  based,  together  with  the  said  judgment 
itself,  should  be  certified  and  returned  by  you  unto  our  said  court. 

Now,  therefore,  we  do  hereby  command  you  that  within 

days  after  the  service  upon  you  of  this  writ  you  do  certify  and 
return  to  the  above-entitled  court,  a  correct  transcript  of  the  rec- 
ord and  proceedings  in  said  action,  together  with  all  other  papers 
on  file  therein,  in  order  that  this  court  may  further  act  thereon 
as  of  right  and  according  to  law  it  ought  to  do^  and  have  you 
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then  and  there  this  writ.  [When  a  stay  of  proceedings  is  applied 
for,  the  following  should  be  added:  And  pending  aetion  of  the 
above-entitled  court  thereon,  you  are  further  commanded  to  de- 
sist from  further  proceedings  in  the  said  action.] 

Witness  the  Hon. ,  Judge,  and  the  seal  of  said  court 

this day  of ,  19 . 

[Seal]  , 

Clerk. 
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AETICSLE  n. 

WBIT  OP  MANDATE. 

S  3616.  When  and  hj  what  eonrt  issued. 

f  3617.  When  writ  must  issne. 

§  3618.  Form  and  eontents  of  writ. 

S  3619.  When  alternatiye  must  issue  and  peremptory  maj  issue. 

S  3620.  Serrice  of  copy  of  petition — Notice  of  application — No  default. 

S  3621,  Proceeding  on  return  of  alternative. 

S  3622.  Procedure  on  answer  being  made. 

§  3623.  Objection  to  the  answer. 

i  3624.  Where  motion  for  new  trial  must  be  made. 

9  3625.  Transmitting  copy  of  yerdict. 

§  3626.  Hearing. 

I  3627.  Procedure  on  judgment  for  applicant. 

fi  3628.  How  writ  served. 

§  3629.  Failure  to  serve  interested  person. 

S  3630.  Disobedience  to  peremptory  writ. 

S  3631.  Statute  of  limitations  applicable. 

S  3632.  Petition  for  peremptory  writ  of  mandate — ^Forok 

§  3633.  Petition  for  alternative  writ — ^Fornu 

§  3634.  Alternative  writ  of  mandate — Form. 

8  3635.  Peremptory  writ  of  mandate — ^Form. 

§  3616.    When  and  by  What  Court  Issued. 

Mandamus  or  writ  of  mandate  may  be  issued  by  any  court, 
except  a  justice's  or  police  court  to  any  inferior  tribunal,  corpora- 
tion, board  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins,  as  a  duty  resulting  from  an  ofiSce,  trust, 
or  station;  or  to  compel  the  admission  of  a  party  to  the  use  and 
enjoyment  of  a  right  or  office  to  which  he  is  entitled,  and  from 
which  he  is  unlawfully  precluded  by  such  inferior  tribunal,  corpo- 
ration, board  or  person.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
1085;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3542;  (Ariz.)  Bev.  Stats.  1901, 
sec.  3073;  (N.  D.)  Bev.  Codes 
1905,  sec.  7822;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  1107;  (Or.)  B.  & 
C.  Codes,  sec.  612;  Iiord's  Oregon 
Laws,  sec.  620;  (Wash.)  Bem.  &  Bal. 
Ann.  Codes,  see.  1014;  (Idaho)  Bev. 
Codes,  sec.  4977;  (Mont.)  Bev.  Codes 


1907,  sec.  7214;  (S.  D.)  Comp.  Laws 
1910,  sec.  764,  p.  448;  (Utah)  Comp. 
Laws  1907,  sec.  3641;  (Wyo.)  Comp. 
Stats.  1910,  sec  5055;  (Okl.)  Comp. 
Laws  1909,  sec  6224;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sees.  1661-1738; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec.  6310;  (Colo.)  Mills'  Ann.  Stats. 
1905,  art.  6,  sec.  3 ;  Comp.  Laws  1897, 
sec  2761;  Howe  v.  Southrey,  144  CaL 
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767,  7ee,  78  Pac.  259;  Oahill  ▼.  Su- 
perior Court,  145  CaL  42,  46,  78  Pae. 
467;  Hewel  ▼.  Hogin,  84  Pac.  1002; 
Perrine  t.  San  Jacinto  Valley  Water 
Co.,  4  Cal.  App.  376,  378,  88  Pac.  293; 


Berger  t.  Jnstiee,  4  Cal.  App.  532,  534, 
88  Pac  591 ;  Higgins  ▼.  Keyes,  5  Cal. 
App.  482,  485,  90  Pac.  972;  Taylor  v. 
Burke,  6  Cal.  App.  225,  227,  91  Pac. 
814. 


§  3617.    When  Writ  must  Issue. 

The  writ  must  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of  law.  It 
must  be  issued  upon  the  verified  petition  of  the  party  beneficially 
interested.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1086;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3543;  (Ariz.)  Bev.  Stats.  1901, 
sec.  3074;  (N.  D.)  Bev.  Cbdes  1905, 
sec.  7823;  (Tex.)  Sayles*  Tex.  Civ. 
Stats.  1897,  art.  1107;  (Or.)  B.  k  C. 
Codes,  sec.  613;  Lord's  Oregon  Laws, 
sec.  621;  (Wash.)  Bern,  k  Bal.  Ann. 
Codes,  sec.  1015;  (Idaho)  Bev.  Codes, 
sec.  4978;  (Mont.)  Bev.  Codes  1907, 
sec.  7215;  (S.  D.)  Comp.  Laws  1910, 
sec.  765,  p.  446;  (Utah)  Comp.  Laws 
1907,  sec.  3642;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5056;  (Okl.)  Comp. 
Laws   1909,  sec.  6225;    (Neb.)    Cob- 


bey's  Ann.  Stats.,  see.  1662;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6311; 
(N.  M.)  Comp.  Laws  1897,  sec.  2762; 
Kllii  T.  Workman,  144  Cal.  113, 
115,  77  Pac.  822;  EUiott  v.  Su- 
perior Court,  144  Cal.  501,  508,  77 
Pac.  1109;  Holtum  v.  Greif,  144  Cal. 
521,  527,  78  Pac.  11;  Fritts  v. 
Charles,  145  Cal.  512,  513,  78  Pac. 
1057;  McKannay  v.  Horton,  151  Cal. 
711,  716,  91  Pac.  598;  Gibson  v. 
Twaddle,  1  Cal.  App.  126,  127,  81 
Pac.  727;  Pipher  v.  Superior  Court, 
'3  Cal.  App.  626,  630,  86  Pac.  904. 


§  3618.    Form  and  Contents  of  Writ. 

The  writ  may  be  either  alternative  or  peremptory.  The  alter- 
native writ  must  command  the  party  to  whom  it  is  directed  im- 
mediately after  the  receipt  of  the  writ,  or  at  some  other  specified 
time,  to  do  the  act  required  to  be  performed,  or  to  show  cause 
before  the  court  at  a  specified  time  and  place  why  he  has  not 
done  so. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that 
words  requiring  the  party  to  show  cause  why  he  has  not  done  as 
commanded  must  be  omitted  and  a  return  day  inserted.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1087. 

§  3619.    When  Altemative  must  Issue  and  Peremptoiy  may  Issue. 

When  the  application  to  the  court  is  made  without  notice  to  the 
adverse  party^  and  the  writ  be  allowed^  the  alternative  must  be 
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first  issued;  but  if  the  application  l>e  upon  due  notice,  and  the 
writ  be  allowed,  the  peremptory  may  be  issued  in  the  first  in- 
stance.^ 

1  Kerr's  Cye.  C.  C.  P.,  see.  1088;  Pereria  ▼.  Wallace,  129  Cal.  897,  400, 

People    ex    rel.    CommiBsionen    t.  02  Pac.  61;  Ja<$ksan  School  Diet.  ▼. 

General  Pae.  B.  Co.,  62  Gal.  506,  507;  Culbert,  134  Cal.  508,  509,  66  Pae. 

Town  of  Hayward  v.  Pimental,  107  741. 
Cal.    386,    390,    391,    40    Pac.    545; 

§  3620.    Service  of  Copy  of  Petition— Notice  of  Application— No 
Default. 

With  the  alternative  writ  and  also  with  any  notice  of  an  inten- 
tion to  apply  for  the  writ,  there  must  be  served  on  each  person 
against  whom  the  writ  is  sought  a  copy  of  the  petition.  The  no- 
tice of  the  application,  when  given,  must  be  at  least  ten  days. 
The  writ  cannot  be  granted  by  default.  The  case  must  be  heard 
by  the  court,  whether  the  adverse  party  appears  or  not.^ 

1  Kerr's  Cyc.  C.  G.  P.,  sec.  1088. 

§  3621.    Proceeding  on  Betnm  of  Alternative. 

On  the  return  of  the  alternative,  or  the  day  on  which  the  appli- 
cation for  the  writ  is  noticed,  the  party  on  whom  the  writ  or 
notice  has  been  served  may  show  cause  by  answer,  under  oath, 
made  in  the  same  manner  as  an  answer  to  a  complaint  in  a  civil 
action.^ 

1  Kerr's  Cyc.  C.  C.  P.,  see.  1089;  Hewel  ▼.  Hogin,  84  Pac.  1002. 

§  3622.    Procedure  on  Answer  Being  Made. 

If  an  answer  be  made,  which  raises  a  question  as  to  a  matter 
of  fact  essential  to  the  determination  of  the  motion,  and  affecting 
the  substantial  rights  of  the  parties,  and  upon  the  supposed  truth 
of  the  allegation  of  which  the  application  for  the  writ  is  based,  the 
court  may,  in  its  discretion,  order  the  question  to  be  tried  before 
a  jury,  and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certified  to  the  court.  The  question  to  be  tried 
must  be  distinctly  stated  in  the  order  for  trial,  and  the  county 
must  be  designated  in  which  the  same  shall  be  had.  The  order 
may  also  direct  the  jury  to  assess  any  damages  which  the  appli- 
cant may  have  sustained,  in  case  they  find  for  him.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1090;  Cal.  542,  546,  22  Pac.  890;  Hewel  ▼. 
Badscli  T.  Board  of   £ducatioii|  81      Hogin,  84  Pac.  1002. 
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§  3623.    Objection  to  the  Answer. 

On  the  trial  the  applicant  is  not  precluded  by  the  answer  from 
any  valid  objection  to  its  suflBciency,  and  may  countervail  it  by 
proof  either  in  direct  denial  or  by  way  of  avoidance.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1091;  278,  67  Pac.  134;  Hewel  v.  Hogin,  84 
McClatohj  V.  Matthews,  135  Oal.  274^      Pac.  1002. 


§  8624.    Where  Motion  for  New  Trial  must  be  Made. 

The  motion  for  a  new  trial  must  be  made  in  the  court  in  which 
the  issue  of  fact  is  tried.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec  1092. 

§  3625.    Transmitting  Oopj  of  Verdict 

If  no  notice  of  a  motion  for  a  new  trial  be  given,  or  if  given, 
the  motion  be  denied,  the  clerk,  within  five  days  after  rendition 
of  the  verdict  or  denial  of  the  motion,  must  transmit  to  the  court 
in  which  the  application  for  the  writ  is  pending,  a  certified  copy 
of  the  verdict  attached  to  the  order  of  trial;  after  which  either 
party  may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party.^ 

1  Kerr's  Cyc.  C.  0.  P.,  sec  1093. 

§  3626.    Hearing. 

If  no  answer  be  made,  the  case  must  be  heard  on  the  papers 
of  the  applicant.  If  the  answer  raises  only  questions  of  law,  or 
puts  in  issue  immaterial  statements,  not  affecting  the  substantial 
rights  of  the  parties,  the  court  must  proceed  to  hear  or  fix  a  day 
for  hearing  the  argument  of  the  case.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1094;      v.  WaUace,  129  Cal.  897,  400,  ©2  Pac 
Town  of  Hayward  v.  Pimental,  107      61;  Hewel  v.  Hogin,  84  Pac*  10<ffi. 
Cal.  386,  390,  40  Pac.  545;  Pereria 

§  3627.    Procedure  on  Judgment  for  Applicant. 

If  judgment  be  given  for  the  applioant,  he  may  recover  the  dam- 
ages which  he  has  sustained,  as  found  by  the  jury,  or  as  may 
be  determined  by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  with  costs;  and  for  such  damages  and  costs  an 
execution  may  issue;  and  a  pcfremptory  mandate  must  also  be 
awarded  without  delay.^ 


1471 


WBIT  OF  MANDATD. 


§§  3628-3630 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
1095;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3552;  (Ariz.)  Bev.  Stats.  1901, 
sec.  3084;  (N.  D.)  Bev.  Codes,  1905, 
sec.  7832;  (Or.)  B.  &  C.  Codes,  sec 
621;  Lord's  Oregon  Laws,  sec.  629; 
(Wash.)  Bern.  &  Bal.  Ann.  Codes,  sec. 
1024;  (Idaho)  Bev.  Codes,  sec.  4987; 
(Mont.)  Bev.  Codes  1907,  sec.  7224; 
(S.  D.)  Comp.  Laws  1910,  sec.  774, 


p.  447;  (Utah)  Comp.  Laws  1907, 
sec  3651;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5058;  (Okl.)  Comp.  Laws 
1909,  sec.  6226;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1670;  (Ean.)  Dass- 
ler'B  Gen.  Stats.  1909,  sec.  6312; 
(N.  M.)  Comp.  Laws  1897,  sec.  27e9; 
Power  V.  May,  123  Cal.  147,  152,  153, 
55  Pac.  796. 


§  3^8.    How  Writ  Served. 

The  writ  must  be  served  in  the  same  maimer  as  a  summons  in 
a  civil  action,  except  when  otherwise  expressly  directed  by  order 
of  the  court.  Service  upon  a  majority  of  the  members  of  any 
board  or  body  is  service  upon  the  board  or  body,  whether  at  the 
time  of  the  service  the  board  or  body  was  in  session  or  not.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
1096;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3553;  (Ariz.)  Bev.  Stats.  1901, 
sec.  3085;  (N.  D.)  Bev.  Codes  1905, 
sec.  7833;  (Or.)  B.  ft  C.  Codes,  sec. 
615;  Lord's  Oregon  Laws,  sec.  623; 
(Wash.)  Bem.  &  Bal.  Ann.  Codes,  sec. 
1025;  (Idaho)  Bev.  Codes,  sec.  4988; 


(Mont.)  Bev.  Codes  1907,  sec.  7225; 
(8.  D.)  Comp.  Laws  1910,  sec.  775. 
p.  447;  (Utah)  Comp.  Laws  1907, 
sec.  3652;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5060;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1666. 

Utali. — ^People    ex    rel.    Jones    v. 
House,  4  Utah,  382,  10  Pac.  843. 


§  3629.    Failure  to  Serve  Interested  Person. 

The  failure  to  serve  a  person  interested  in  the  proceeding,  but 
one  who  is  not  required  to  be  a  formal  party  to  the  proceeding  by 
being  named  as  the  defendant  in  the  petition  for  a  writ,  does  not 
abate  the  whole  proceeding,  but  at  most  requires  the  postponement 
of  heariug  or  trial  until  such  person  could  be  served  and  have  rea- 
sonable time  in  which  to  appear.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  84  Cal.  327,  372,  18  Am.  St.  Bep.  121, 
1096;  Havemeyer  v.  Superior  Court,      10  L.  B.  A.  627. 

§  3630.    Disobedience  to  Peremptory  Writ. 

When  a  peremptory  mandate  has  been  issued  and  directed  to  any 
inferior  tribunal,  corporation,  board  or  person,  if  it  appear  to  the 
court  that  any  member  of  such  tribunal,  corporation,  or  board,  or 
eruch  person  upon  whom  the  writ  has  been  personally  served,  has, 
without  just  excuse,  refused  or  neglected  to  obey  the  same,  the  court 


§§  3631, 3632 
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may,  upon  motion,  impose  a  fino  not  exceeding  on«  thousand  dollars. 
In  case  of  persistence  in  a  refusal  of  obedience,  the  court  may  order 
the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may  make 
any  orders  necessary  and  proper  for  the  complete  enforcement  of 
the  writ.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
1097;  (Nev.)  Cutting'e  Comp.  Laws, 
sec.  3554;  (Ariz.)  Bev.  Stats.  1901, 
sec.  3086;  (N.  D.)  Rev.  Codes  1905, 
see.  7834;  (Or.)  B.  &  G.  Codes,  sec. 
623;  Lord's  Oregon  Laws,  sec.  631; 
(Wash.)  Bern.  &  Bal.  Ann.  Codes,  sec. 
1026;  (Idaho)  Bev.  Codes,  sec.  4989; 
(Mont.)  Bev.  Codes  1907,  sec.  7226; 


(S.  D.)  Comp.  Laws  1910,  sec.  776, 
p.  447;  (Utah)  Comp.  Laws  1907, 
sec.  3653;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5069;  (Okl.)  Comp.  Laws  1909, 
sec.  6235;  (Neb.)  Cobbey's  Ann. 
Stats.,  see.  1672;  (Kan.)  Dassler's 
Ckn.  Stats.  1909,  sec.  6321;  (N.  M.) 
Comp.  Laws  1897,  sec.  2770. 


§  3631.    Statute  of  Limitationa  Applicable. 

Statute  of  limitations  is  applicable  to  a  petition  for  a  writ  of 
mandate.  The  provisions  of  part  two  of  the  oode  constitute  the 
rules  of  practice  in  proceedings  for  mandamus  and  contain  the  pro- 
visions upon  the  subject  of  limitation  of  actions.  The  word 
'^ action"  used  therein  includes  special  proceedings  of  a  civil  nature 
and  an  application  for  a  writ  of  mandate  is  such  a  proceeding.^ 

1  See  Kerr's   Cyc.   C.   C.  P.,  sec.      PoUce  Commrs.,  141  Cal.  96,  97,  98, 
1085.     See,  also,  Jones  v.  Board  of      74  Pac.  696. 


§  3632.    Petition  for  Peremptory  Writ  of  Mandate— Form. 

[Title  of  Court  and  Cause.] 

To  the Court  for County : 

The    petition   of   the    undersigned   ,    a    resident   of 

,  in  the  county  of ,  state  of ,  respect- 
fully represents  the  following  facts,  to  wit:  [here  allege  the  juris- 
dictional facts ;  that  is,  that  the  petitioner  is  a  party  beneficially 
interested  in  the  proceedings;  that  the  ofiKcer  against  whom  the 
writ  is  to  be  directed  is  charged  with  the  performance  of  a  specific 
duty ;  that  circumstances  have  arisen  which  make  it  incumbent  on 
such  officer  to  at  once  discharge  said  duty;  that  said  officer  re- 
fuses to  do  80  and  that  there  is  no  other  plain,  speedy  or  adequate 
remedy.] 
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Wherefore,  the  petitioner  prays  that  the  above-entitled  court 
issue  a  peremptory  writ  of  mandate,  commanding  the  said  offi- 
cer to  [state  duty  to  be  performed]  and  for  such  other  judgment 
or  order  as  may  be  meet  in  the  premises. 


Attorney  for  Petitioner. 
[Verification.] 

§  3638.    Petition  for  Alternative  Writ— Form. 

[First  paragraph  is  the  same  as  in  the  preceding  form.] 
Wherefore  your  petitioner  prays  that  the  above-entitled  court 
issue  an  alternative  writ  of  mandate  out  of  said  court  and  under 
its  seal  directed  to  the  said  officer  [here  give  name  and  official 
title]  and  commanding  him  to  [here  state  the  duty  to  be  per- 
formed] and  that  until  the  further  order  of  this  court  all  proceed- 
ings of  the  said  officer  in  said  matter  be  stayed. 

§  3634.    Alternative  Writ  of  Mandated-Form. 

• 

The  State  of to [here  give  official  title] ,  Greet- 
ing: 
It  duly  appearing  to  the  above-entitled  court  by  the  verified  pe- 
tition of on  file  in  the  office  of  the  clerk  of  said  court 

that  [here  recite  the  facts  as  set  forth  in  the  petition  showing  duty 
to  be  performed]  and  that  nevertheless  you  have  unjustly  refused 
to  [here  state  the  duty]  whereby  said  petitioner  has  been  damaged 
as  more  fully  set  forth  in  the  said  petition. 

Now,  therefore,  in  order  that  speedy  justice  may  be  done  in  this 
behalf  to  him,  the  said  petitioner,  we  do  command  and  enjoin  you 
that  immediately  upon  receipt  of  this  writ  you  [here  state  duty  to  be 
performed]  or  that  you  show  cause  to  the  contrary  before  the 
above-entitled  court  on  the day  of at  the  open- 
ing of  court  on  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard  and  have  you  then  and  there  this  writ,  and  make  due  return 
thereon  of  your  execution  of  the  same. 

Witness,  Hon. ,  judge  of  the  above-entitled  court,  this 

day  of ,  19 . 

[Seal]  , 

Clerk.    . 
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§  3636.    Peremptory  Writ*  of  Mandate— F<nrm. 

[Title  of  Court  and  Cause.] 

The  State  of to [here  give  name  and  official 

title],  Greeting: 

It  duly  appearing  to  the  above-entitled  court  that  fhere  state 
the  facts  found  by  the  court,  showing  the  duty  enjoined  by  law 
upon  the  defendant] ;  nevertheless  you  have  unjustly  refused  and 
still  do  refuse  to  [here  specify  the  duty],  whereby  the  petitioner 
has  been  damaged. 

Now  therefore,  we,  in  order  that  speedy  justice  should  be  done 
in  this  behalf,  to  him,  the  said  petitioner,  do  command  you  [here 
specify  the  duty  to  be  performed] ,  and  we  do  also  command  that 
you  make  known  to  us  before  the  above-entitled  court  in  and  for 

the  county  of at ,  on  the day  of , 

19 ,  how  you  have  executed  this  writ  and  have  you  then  and 

there  this  writ. 

Witness,  [etc.,  as  in  last  preceding  section]. 
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AETICLE  in. 

WEIT  OP  PEOHTBITION. 

S  3636.  Proliibition  defined. 

§  3637.  Prohibition  distinguished  from  mandamus. 

§  3638.  What  eonrts  may  issue. 

S  3639.  Alternative  or  peremptory  writ. 

S  3640.  Certain  provisions  relating  to  writs  of  mandate  applicable. 

§  3641.  Application  for  writ  of  prohibition — ^Form. 

S  3642.  Alternative  writ  of  prohibition — Form. 

§  3636.    Proliibition  Defined. 

The  writ  of  proliibition  is  the  connterpart  of  the  writ  of  mandate. 
It  arrests  the  proceedings  of  any  tribunal,  corporation,  board,  or 
person,  whether  exercising  functions  judicial  or  ministerial,  when 
such  proceedings  are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person.^ 


1  (Cal.)  Kerr's  Cjc.  C.  C.  P.,  sec 
1102;  (N.  D.)  Bev.  Codes  1905,  tee. 
7835;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1107;  (Or.)  B.  &  C.  Codes, 
sec.  390;  Lord's  Oregon  Laws,  see. 
389;  (Wash.)  Bern.  &  Bal.  Ann.  Codes, 
see.  1027;  (Idaho)  Bev.  Codes,  sec. 
4994;  (Mont.)  Bev.  Codes  1907,  sec. 
7227;  (8.  D.)  Comp.  Laws  1910,  sec. 
777,  p.  447;  (Utah)  Comp.  Laws 
1907,  sec.  3654;  Bebstock  v.  Superior 
Court,   146   Cal.   308,   310,    80  Pae. 


65;  Cross  v.  Superior  Court,  83 
Pac.  815;  McAneny  v.  Superior 
Court,  150  Cal.  6,  7,  87  Pae.  1020; 
Wieland  v.  Southern  Pae.  Co.,  1  Cal. 
App.  343,  344,  83  Pac.  815;  Baine 
▼.  Lawlor,  1  CaL  App.  483,  485,  82 
Pac.  688;  Johnston  v.  Superior 
Court,  4  Cal.  App.  90,  92,  87  Pae. 
211;  Murphy  v.  Bantil,  6  CaL  App. 
215,  216,  91  Pac  805;  Beaulieu  v. 
Superior  Courts  6  Cal.  App.  242,  247, 
91  Pae.  1015. 


§  3637.    Prohibition  Distinguished  from  Uandanms. 

Proliibition  is  essentially  jurisdictional,  and  therefore  judicial; 
whUe  mandamus  is  purely  ministerial.  When  the  code  declares 
prohibition  is  a  counterpart  of  mandate,  the  declaration  cannot  be 
true  in  its  broadest  sense,  and  to  that  extent  is  misleading.  These 
two  writs  are  a  counterpart  of  each  other  to  the  extent  that  one  is 
prohibitory  and  the  other  mandatory;  one  acts  upon  the  person, 
the  other  acts  upon  the  tribunal ;  but  beyond  that  they  have  nothing 
in  common.^ 


1  See  Kerr's  Cye.  C.  C.  P.,  aec.  1102;  City  of  Ooranado  y.  San  Diego,  97 
Cal.  440,  441,  32  Pac.  5ia. 
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§  3638.    What  Courts  may  Israe. 

It  may  be  issued  by  any  court  except  police  or  justices'  courts, 
to  an-  inferior  tribunal,  or  to  a  corporation,  board,  or  person,  in  all 
cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  It  is  issued  upon  tiie  yerified  petition 
of  the  person  beneficially  interested.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1103;  (N.  D.)  Eev.  Codes  1905,  sec. 
7836;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1107;  (Or.)  B.  &  C.  Codes, 
sec.  389;  Lord's  Oregon  Laws,  sec. 
388;  (Wash.)  Bern,  k  Bal.  Ann. 
Codes,  sec.  1028;  (Idaho)  Bev.  Codes, 
sec.  4995;  (Mont.)  Bev.  Codes  1907, 
sec.  7228;  (S.  D.)  Comp.  Laws  1910, 
sec.  778,  p.  447;  (Utah)  Comp.  Lawt 


1907,  sec.  3635;  (N.  M.)  Comp.  Laws 
1897,  sec.  2775;  Jacobs  v.  Superior 
Court,  133  Cal.  364,  365,  86  Am.  St. 
Bep.  204,  65  Pac.  826;  Gage  v.  Fritz, 
137  Cal.  108,  109,  69  Pac.  854;  Cross 
V.  Superior  Court  (Cal.  App.,  Dee.  5, 
1905),  83  Pac.  815;  Johnston  v.  Su- 
perior Court,  4  Cal.  App.  90,  92,  87 
Pac.  211;  Murphy  v.  Bantil,  6  CaL 
App.  215,  216,  91  Pac.  805. 


§  3639.    AltematiTO  or  Peremptory  Writ. 

The  writ  must  be  either  alternative  or  peremptory.  The  alterna- 
tive writ  must  command  the  party  to  whom  it  is  directed,  to  desist 
or  refrain,  from  further  proceedings  in  the  action  or  matter  speci- 
fied therein,  until  the  further  order  of  the  court  from  which  it  is 
issued,  and  to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained  from 
any  further  proceedings  in  such  action  or  matter. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that  the 
words  requiring  the  party  to  show  cause  why  he  should  not  be  abso- 
lutely restrained,  etc.,  must  be  omitted  and  a  return  day  inserted.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.      4996;     (Mont.)     Bev.    Codes    1907, 


1104;  (N.  D.)  Bev.  Coderf  1905,  sec. 
7837;  (Or.)  B.  ft  C.  Codes,  sec.  390; 
Lord's  Oregon  Laws,  sec.  389; 
(Wash.)  Bern.  &  Bal.  Ann.  Codes, 
sec.  1029;   (Idaho)  Bev.  Codes,  sec. 


sec.  7229;  (S.  D.)  Comp.  Laws  1910, 
sec.  779,  p.  447;  (Utah)  Comp.  Laws 
1907,  sec.  3656;  (N.  M.)  Comp. 
Laws  1897;  sec.  2775. 


§  3640.    Oertain  Provisions  Relating  to  Writs  of  Mandate  Appli- 
cable. 
The  provisions  of  the  preceding  article,  except  of  the  first  three 
sections  thereof,  apply  to  writs  of  prohibition.* 

i  Kerr's  Gj^  a  C.  P.,  see.  1105. 
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§  3641.    Applicaiion  for  Writ  of  PnAibition— Fonn. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  the  Supreme  Court  of  the  State  of  California, 
and  William  H.  Beatty,  Chief  Justice  Thereof : 
Now  comes  the  plaintiff,  the  Modoc  Land  and  Livestock  Com- 
pany, a  corporation,  by  and  through  its  attorney  herein,  and  moves 
this,  the  supreme  court  of  the  state  of  California,  to  make  an  or- 
der, and  to  cause  to  be  issued  out  of  and  under  the  seal  of  this 
court  an  alternative  writ  of  prohibition,  restraining  and  pro- 
hibiting the  above-named  defendants,  the  superior  court  of  Modoc 
County,  and  J.  W.  Harrington,  as  judge  thereof,  from  hearing,  en- 
tertaining, passing  upon,  proceeding  with,  trying,  and  deciding 
any  and  all  motions  and  proceedings,  or  any  thereof,  in  action 
No.  1045,  now  impending  in  the  superior  court  of  Modoc  County, 
upon  the  ground  that  defendants  have  lost  all  jurisdiction  over 
said  action,  save  and  except  to  dismiss  the  same;  that  upon  the 
service  of  said  writ  no  further  proceedings  shall  be  had  therein ; 
and  that  the  defendants  named  in  said  writ  refrain  from  doing  any 
acts  or  things  not  required  to  be  done  as  above  specified,  or  to  show 
cause  before  this  supreme  court,  at  a  ^ime  and  place  in  said  writ 
to  be  specified,  why  the  defendants  named  in  said  writ  and  in  this 
application  should  not  be  restrained  and  prohibited  from  any  fur- 
ther proceeding  in  said  action  and  matter. 

Said  application  is  made  upon  the  grounds  and  for  the  reasons 
set  forth  in  the  annexed  and  ensuing  action,  that  the  defendants, 
the  superior  court  of  Modoc  county,  and  the  judge  thereof,  have 
no  jurisdiction  to  proceed  in  said  action,  and  have  lost  all  power 
and  jurisdiction  therein  as  aforesaid,  and  said  action  shall  not  be 
further  prosecuted  under  and  by  virtue  of  section  581  of  the  Code 
of  Civil  Procedure,  subdivision  7  thereof. 

And  your  petitioner,  the  plaintiff  herein,  as  in  duty  bound,  will 
ever  pray  [etc.]. 

SPENCER  ft  RAKER,  and 
CLARENCE  A.  RAKER, 

Attorneys  for  Plaintiff.* 

1  Modoe  If.   &  L.  Co.  v.  Superior      Jury's   Adjudicated  Forxns  of  Plead- 
Gourt,    128    Cal.    256,    60    Ffeic.    84S.      ing  and  Practice, 
This   form   is   takfln  yerbatim   from 
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§  3642.    Alternative  Writ  of  Prohibition— FornL 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California,  to  the  Superior  Court  of 
Modoc  County,  and  to  J.  W.  Harrington,  Judge  of  Said  Supe- 
rior Court  of  Modoc  County,  California,  Greeting: 

Whereas,  the  Modoc  Land  and  Livestock  Company,  a  corpora- 
tion, duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  California,  did,  in  our  supreme  court,  at  the 
courtroom  thereof,  in  the  Emporium  Building,  at  825  Market 
street,  in  the  city  and  county  of  San  Francisco,  state  of  California, 
on  the  third  day  of  October,  1899,  represent  to  our  said  court,  by 
affidavit,  that  the  superior  court  of  Modoc  County,  and  J.  W.  Ilar- 
rington,  judge  thereof,  threaten  and  intend,  and  will  entertain, 
pass  upon,  proceed  with,  try,  and  decide  any  and  all  motions  and 
proceedings,  and  try  and  ent^r  judgment  in  said  action  No.  1045, 
now  impending  in  the  superior  court  of  Modoc  County,  state  of 
California,  wherein  Mat  Healy  is  plaintiff  and  the  Modoc  Land 
and  Livestock  Company,  a  corporation,  is  defendant,  as  will  fully 
appear  from  the  affidavit  of  John  E.  Baker,  on  application  for 
writ  of  prohibition,  now  on^  file  herein. 

Nevertheless,  you,  the  said  superior  court,  and  J.  W.  Harring- 
ton, judge  thereof,  well  knowing  the  premises,  as  it  is  said,  the 
said  Modoc  Land  and  Livestock  Company,  a  corporation,  unjustly 
to  aggrieve  and  oppress,  have  proceeded,  and  are  proceeding, 
against  the  laws  and  customs  of  our  said  state,  and  to  the  manifest 
damage,  prejudice,  and  grievance  of  it,  the  said  Modoc  Land  and 
Livestock  Company,  a  corporation. 

Wherefore,  the  said  Modoc  Land  and  Livestock  Company,  a  cor- 
poration, has  prayed  relief,  and  our  writ  of  prohibition,  in  that 
behalf. 

We,  therefore,  do  command  you,  and  each  of  you,  the  superior 
court  of  Modoc  County,  and  said  J.  W.  Harrington,  judge  thereof, 
that  you  desist  and  refrain  from  taking  any  further  proceedings 
pending  in  the  case  of  said  Mat  Healy,  plaintiff,  against  the  Modoc 
Land  and  Livestock  Company,  a  corporation,  defendant,  case  No. 
1045,  in 'the  superior  court  of  Modoc  County;  that  you  do  not 
hear,  determine,  pass  upon,  try  or  decide  any  proceeding  in  said 
case  No.  1045,  and  do  not  try  or  decide  in  any  manner  said  case 
aforesaid,  until  the  further  order  of  this  court  thereon ;  and  that 
you,  and  each  of  you,  the  superior  court  of  Modoc  County,  and  J. 
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W.  Harrington,  judge  thereof,  show  cause  before  our  supreme 
court  of  the  state  of  Oalifomia,  in  bank,  on  Monday,  the  6th  day 
of  November,  1889,  at  the  hour  of  10  o'clock  A.  M.  of  said  day,  at 
the  courtroom  of  said  supreme  court,  in  the  Emporium  Building, 
No.  825  Market  street,  in  the  city  and  county  of  San  Francisco, 
state  of  California,  why  you  should  not  be  absolutely  restrained 
and  prohibited  from  taking  any  further  proceedings  in  said  mat- 
ter and  suit,  except  to  dismiss  the  same :  And  have  you  then  and 
there  this  writ. 
By  order  of  the  court. 

WILLIAM  H.  BBATTY, 

Chief  Justice. 

Witness  Hon.  William  H.  Beatty,  chief  justice,  and  the  associate 
justices  of  said  supreme  court  of  the  state  of  California,  at  the 
city  and  county  of  San  Francisco,  California,  this  17th  day  of 
October,  1899,  with  the  seal  thereof  hereto  affixed. 

[Seal]  GEORGE  W.  BOOT, 

Clerk  of  the  Supreme  Court  of  the  State  of  California. 

By  A.  W.  Johnson, 
Chief  Deputy. 

(Admission  of  Service.) 

Service  of  the  above  and  foregoing  alternative  writ  of  prohibi- 
tion duly  made  upon  us,  and  a  copy  of  the  said  alternative  writ 
of  prohibition,  together  with  a  copy  of  the  affidavit  and  applica- 
tion for  writ  of  prohibition  filed  herein,  left  with  us  personally, 
this  19th  day  of  October,  1899,  in  Alturas,  Modoc  County,  Cali- 
fornia. 

THE  SUPERIOR  COURT  OF  MODOC  COUNTY,  and 
J.  W.  HARRINGTON,  Judge  of  Superior  Court, 

Defendants. 
GOODWIN  &  GOODWIN,  and 
G.  F.  HARRIS, 
Attorneys  for  Defendants,  and  Attorneys  for  Plaintiff  in  Case  No. 
1045. 

L.  S.  SMITH, 
Clerk. 
[Indorsement  of  filing,  etc.]  * 

1  Modoc  L.   &  L.  Co.   V.  Superior      July's  Adjudicated  Forms  of  Plead- 
Court,    128    Cal.    255,    60    Pac.    848.      ing  and  Practice. 
This    form   is   taken   yerbatim    from 
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AETIGLE  IV. 

WRIT  OF  QUO  WABBANTO. 
I  3643.    Quo  warranto  is  not  applicable ■  to  jostices'  courts. 

§  8643.    Q^o  Warranto  is  not  Applicable  to  Jnstioes'  Courts. 

The  exercise  by  a  justioe  of  the  peace  of  jurisdiction  outside  of 
that  conferred  by  the  constitution  is  not  the  exercise  of  an  office, 
from  which  he  may  be  ousted  by  quo  warranto.^ 

1  People  V.  Yonue,  3  Pae.  862. 
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CHAPTER  LXXXVn. 

MISCELLANEOUS    CODE    PROVISIONS    APPLICABLE   TO 

JUSTICES*  COURTS. 

i  3644.  Bubseqnent  applications  for  ordera  refaaed,  when  prohibited. 

f  3645.  Violationa  of  preceding  section. 

I  3646.  Lost  papers,  how  supplied. 

f  3647.  Papers  without  the  title  of  the  action,  or  with  defective  title,  maj 

be  Talid. 

i  3648.  Successive  actions  on  the  same  contract, 

i  3649.  Actions,  when  deemed  pending. 

I  3650.  Bequisites  of  undertakings  mentioned  in  this  code. 

§  3644.    Subsequent  ApplicationB  for  Orders  Refused,  When  Pro- 
hibited. 

If  an  application  for  an  order,  made  to  a  judge  of  a  court  in 
which  the  action  or  proceeding  is  pending,  is  refused  in  .whole  or 
in  part,  or  is  granted  conditionally,  no  subsequent  application  for 
the  same  order  shall  be  made  to  any  court  commissioner,  or  any 
other  judge,  except  of  a  higher  court;  but  nothing  in  this  section 
.  applies  to  motions  refused  for  informality  in  the  papers  or  pro- 
ceedings necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same.^ 

I  Kerrs  Cyc.  C.  C.  P.,  see.  182. 

§  3646.    ViolationB  of  Preceding  Section. 

A  violation  of  the  last  section  may  be  punished  as  a  contempt ; 
and  an  order  made  contrary  thereto  may  be  revoked  by  the  judge 
or  commissioner  who  made  it,  or  vacated  by  a  judge  of  the  court 
in  which  the  action  or  proceeding  is  pending.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  183. 

§  3646.    Lost  Papers,  How  Supplied. 

If  an  original  pleading  or  paper  be  lost,  the  court  may  authorize 
a  copy  thereof  to  be  filed  and  used  instead  of  the  original.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1045. 
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§  3647.    Papers  Without  the  Title  of  the  Action,  or  With  Defeo- 
tiye  Title,  may  be  Valid. 

An  afiSdavit,  notice,  or  other  paper,  without  the  title  of  the  ac- 
tion or  proceeding  in  which  it  is  made,  or  with  a  defective  title,  is 
as  valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it 
intelligibly  refer  to  such  action  or  pi^oceeding.^ 

1  Kerr's  Cjc.  C.  C.  P.,  eec.  1046. 

§  3648.    Sucoessiye  Actions  on  the  Same  Contract. 

Successive  actions  may  be  maintained  upon  the  same  contract  or 
transaction,  whenever,  after  the  former  action,  a  new  cause  of 
action  arises  therefrom.^ 

1  Kerr'a  Cyc.  C.  C.  P.,  sec.  1047. 

§  3649.    Actions,  When  Deemed  Pending. 

An  action  is  deemed  to  be  pending  from  the  time  of  its  com- 
mencement until  its  final  determination  upon  appeal,  or  until  the 
time  for  appeal  has  passed,  unless  the  judgment  is  sooner  satis- 
fied.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1049. 

§  3650.    Bequisites  of  UndertakingB  Mentioned  in  This  Code. 

In  any  case  where  an  undertaking  or  bond  is  authorized  or  re- 
quired by  any  law  of  this  state,  the  officer  taking  the  same  must, 
except  in  the  case  of  a  corporation  authorized  to  become  a  surety, 
(1)  require  the  sureties  to  accompany  it  with  an  affidavit  that 
they  are  each  (2)  residents  and  (3)  householders,  or  (4)  freehold- 
ers, within  the  state,  and  (5)  are  each  worth  the  sum  specified  in 
the  undertaking  or  bond,  over  and  above  all  their  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution ;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds  three 
thousand  dollars,  and  there  are  more  than  two  sureties  thereon, 
they  may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  the  amount  specified  in  the  undertaking  or 
bond,  if  the  whole  amount  is  equivalent  to  that  of  two  sufficient 
sureties.  Any  corporation  authorized  to  become  a  surety,  may 
become  sole  surety  on  such  bond.  No  such  corporation  must  be 
accepted  in  any  case  as  a  surety  when  its  liabilities  exceed  its 
assets  as  ascertained  in  the  manner  provided  by  law. 
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Whenever  an  undertaking  has  been  given  and  approved  in  any 
action  or  proceeding,  and  it  is  thereafter  made  to  appear  to  the 
satisfaction  of  the  court  that  any  surety  upon  such  undertaking 
has  for  any  reason  become  insufficient,  the  court  may,  upon  notice, 
order  the  giving  of  a  new  undertaking,  with  sufficient  sureties,  in 
lieu  of  su-ch  insufficient  undertaking.  In  case  such  new  undertak- 
ing so  required  shall  not  be  given  within  the  time  required  by  such 
order,  or  in  case  the  sureties  thereon  fail  to  justify  thereon  when 
required,  all  rights  obtained  by  the  filing  of  such  original  under- 
taking shall  immediately  cease.^ 

X  Kerr's  Cyc  G.  G.  P.,  sec.  1057* 
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CHAPTER  LXXXVni. 

CHARTER  PROVISIONS  CREATING  POLICE  COURTS  IN  SAN 

FRANCISCO  AND  SACRAMENTO. 

ARTICSLE  I. 

POLICE  COURT  OP  SAN  FBANCISCO. 

I  3651.  Creation. 

S  3652.  Number  of  judges — Election— Term. 

§  3653.  Salary. 

S  3654.  QualificatiooB. 

§  3655.  Departments  and  sessions. 

§  3656.  Presiding  judge. 

f  3657.  Proceedings  at  any  session  effeetnaL 

S  3658.  Jurisdiction. 

§  3659.  Procedure. 

§  3660.  Taking  testimony. 

8  3661.  Statements  on  appeaL 

§  3662.  Importuning  judge. 

8  3663.  Demurrers  and  amendment* 

S  3664.  Order  of  business. 

§  3665.  Continuances. 

S  3666.  Bondsmen. 

§  3667.  Duties  of  district  attorney. 

8  3668.  Warrant  and  bond  clerk. 

§  3669.  Disobedience  of  judge  by  warrant  and  bond  clerk* 

8  3670.  Removal  of  warrant  and  bond  clerk. 

8  3671.  Bail. 

8  3672.  Service  of  papers. 

8  3673.  Clerk. 

8  3674.  Stenographers. 

8  3675.  Substitute. 

8  3676.  Calendar. 

8  3677.  Attending  of&cers. 

8  3678.  Rules  and  regulations. 

8  3679.  Attorneys. 

8  3680.  Former  police  judges  succeeded  by  charter  judges. 

§  3661.    Creation. 

-  There  is  created  and  established  in  and  for  the  city  and  county 
of  San  Francisco  a  court  to  be  known  as  the  police  court  of  the 
city  and  county  of  San  Francisco.^ 

1  Charter  of  San  Francisco,  (Cal.)    Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 
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§  3652.    Number  of  Judges— BectUm— Term. 

Said  court  consists  of  fonr  judges,  who  are  elected  by  the  people 
and  hold  office  for  four  years. 

The  judges  are  so  classified  that  two  of  them  go  out  of  office  in 
each  two  years.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  3663.    Salary. 

They  each  receive  an  annual  salary  of  thirty-six  hundred  dol- 
lars.^ 

i  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  3654.    Qoaliflcatioiii. 

They  must  be  electors  of  the  city  and  county  at  the  time  of  their 
election,  and  must  have  been  such  for  at  least  five  years  next  pre- 
ceding such  time.  No  person  is  eligible  to  the  office  of  judge  of 
the  police  court  who  is  not  at  the  time  of  his  election  qualified  to 
practice  in  all  the  courts  of  this  state,  and  who  has  not  been  so 
qualified  for  at  least  five  years  next  preceding  his  election.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  3655.    Departments  and  Seseioiis. 

The  court  must  be  divided  into  departments  known  as  depart- 
ment nimiber  one,  department  number  two,  department  number 
three,  and  department  number  four.  The  judges  of  such  court 
may  hold  as  many  sessions  of  the  court  at  the  same  time  as  there 
are  judges  thereof.^ 

1  Charter  of  San  Francisco,  (CaL)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3656.    Presiding  Jmdfe. 

They  choose  from  their  number  a  presiding  judge,  who  serves 
for  one  year.  The  presiding  judge  assigns  the  judges  to  their  re- 
spective departments ;  but  any  of  the  judges  may  preside  in  any 
of  the  departments  in  the  absence  or  inability  of  the  judge  regu- 
larly assigned  thereto.^ 

i  Charter  of  San  Francisco,  (Cal.)  Stats.  1890,  p.  280  et  seq.;  Charter  of 
Ban  Franciseoi  Annotate,  by  Church,  p.  119  et  seq. 
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§  3657.    Proceedings  at  any  Session  Effectual. 

The  judgments,  orders  and  proceedings  of  any  session  of  the 
court  held  by  any  one  or  more  of  the  judges  are  equally  effectual 
as  if  all  the  judges  had  presided  at  such  session.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  acq.;  Charter  of 
San  Francisco,  Annotated,  hj  Church,  p.  119  et  seq. 

§  3658.    Jurisdiction. 

The  police  court  of  the  city  and  county  of  San  Francisco  has : 

First — ^Exclusive  jurisdiction  of  all  prosecutions  for  the  viola- 
tion of  ordinances  of  the  board  of  supervisors. 

Second — Concurrent  jurisdiction  with  the  superior  court  of  all 
other  misdemeanors  and  of  the  examination  of  all  felonies  com- 
mitted in  the  city  and  county. 

Third — Said  court,  or  any  judge  thereof,  has  the  same  powers 
in  all  criminal  actions,  cases,  examinations  and  proceedings  as  are 
now  or  may  hereafter  be  conferred  by  law  upon  justices  of  the 
peace.* 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  3659.    Procedure. 

Proceedings  in  said  court  are  conducted  in  accordance  with  the 
laws  of  this  state  regulating  proceedings  in  justices*  and  police 
courts  and  appeals  to  the  superior  court ;  and  said  court,  or  any 
judge  thereof,  has  the  same  power  in  all  criminal  actions,  cases 
and  proceedings  as  are  now  or  may  be  hereafter  conferred  by  the 
general  law  of  this  state  upon  justices  of  the  peace ;  with  the  ex- 
ceptions following.* 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  hj  Church,  p.  119  et  seq. 

§  3660.    Taking  Testimony. 

First — No  case  must  be  dismissed  or  fine  imposed  until  the  tes- 
timony for  the  prosecution  is  taken.* 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  3661.    Statements  on  Appeal. 

Second — ^Any  defendant  who  neglects  to  file  his  statement  on 
appeal  within  ten  days  after  sentence  loses  his  right  to  appeal,  un- 
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less  good  cause  for  the  delay  be  shown  by  affidavit.  Press  of 
business  on  the  part  of  the  defendant's  attorney  is  not  deemed 
good  cause  for  delay.  Unless  the  district  attorney  files  amend- 
ments to  the  proposed  statement  on  appeal  within  five  days  after 
the  same  has  been  filed  and  served,  the  proposed  statement  on 
appeal  shall  be  the  statement  on  appeal.  The  judge  before  whom 
the  case  was  tried  settles  the  statement  on  appeal  within  five  days 
after  the  district  attorney  has  filed  his  amendments  to  the  pro- 
posed statement.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3662.    Importuiiing  Judge. 

Third — ^Any  person  who  solicits  or  importunes  any  of  said 
judges,  either  before  or  after  judgment,  to  dismiss  a  case,  or 
mitigate  a  sentence,  unless  the  same  be  done  in  open  court,  is 
guilty  of  a  contempt  of  court.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1890,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Chnrch,  p.  119  et  seq. 

§  3663.    Demurrers  and  Amendment. 

Fourth — ^A  complaint  may  be  demurred  to  on  the  ground  that 
it  does  not  set  forth  the  offense  charged  with  such  particularities 
of  time,  place,  person  and  property  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  offense  complained  of, 
and  the  complaint  may  be  amended  by  permission  of  the  court 
after  a  demurrer  is  sustained.* 

t  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  3664.    Order  of  Business. 

Fifth — ^A  defendant  in  custody  has  the  right  to  be  tried  before 
a  defendant  on  bail,  and  felonies  must  be  heard  before  misde- 
meanors.* 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

« 

§  3665.    Continuances. 

Sixth — ^The  judges  of  said  court  must  try  all  cases  as  speedily 
as  possible,  and  must  refuse  continuances  after  the  first  calling 
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of  a  case  for  trial  except  upon  afiSdayit  showing  good  eaose  there- 
for.^ 

X  Charter  of  San  Francisco,  (C^.)  Stats.  1890,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3666.    Bondsmen. 

Seventh — Other  than  lawfully  authorized  surety  companies,  no 
person  is  eligible  to  be  a  bondsman  for  any  defendant  on  trial  in 
the  police  court,  or  on  appeal  from  a  judgment  therein,  except  he 
take  an  oath  that  the  property  specified  in  the  undertaking  is  in 
the  city  and  county  of  San  Francisco,  and  that  he  is  worth  the 
amount  specified,  exclusive  of  property  exempt  from  execution, 
and  exclusive  of  all  demands  for  which  he  may  become  liable  by 
reason  of  the  forfeiture  of  any  appeal  or  bail  bonds  for  which  he  is 
surety.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charier  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3667.    Duties  of  District  Attorney.  | 

The  district  attorney,  either  in  person  or  by  his  assistants,  must 
be  present  at  the  sessions  of  the  court  and  attend  to  the  prosecu- 
tion of  all  cases  coming  before  it,  and  make  out  aU  complaints 
and  warrants  for  the  arrest  of  persons  charged  with  crime  to  be 
prosecuted  in  said  court.*  ^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1890,  p.  280  et  aeq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3668.    Warrant  and  Bcmd  Clerk* 

The  district  attorney  must  appoint  a  warrant  and  bond  clerk, 
who  receives  a  salary  of  twenty-four  hundred  dollars  a  year,  and 
three  assistant  warrant  and  bond  clerks,  eaeh  of  whom  receives  a  * 

salary  of  fifteen  hundred  dollars  a  year.  No  person  shall  be  ap- 
pointed a  warrant  and  bond  clerk  who  is  not  at  the  time  of  his  ap- 
pointment qualified  to  practice  in  all  the  courts  of  this  state.  The 
warrant  and  bond  clerk  must  keep  his  office  open  continuously, 
night  and  day,  for  the  transaction  of  business ;  draws  complaints  in 
actions  in  the  police  court,  and  approves  the  same  with  his  written 
signature;  has  the  custody  of  all  bail  bonds  and  appeal  bonds 
taken  in  the  police  court;  examines  the  sufficiency  of  every  bail 
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bond  and  appeal  bond  taken  in  the  police  court,  and  makes  a 
return  thereon,  within  forty-eight  hours  after  sueh  bond  has  come 
into  his  possession,  in  the  following  form: 

I^ ^  warrant  and  bond  clerk  of  the  city  and  county  of 

San  Francisco,  have  examined  the  within  bond  and  find  it  good 
in  law.  I  have  examined  the  records  of  the  city  and  county  of 
San  Francisco,  and  find  the  property,  its  owners,  and  encum- 
brances herein  described,  to  be  correct,  according  to  said  records. 

[Signed]    , 

Warrant  and  Bond  Clerk. 

The  warrant  and  bond  clerk  indorses  upon  the  bond  the  time 
when  it  was  issued  by  him,  or  when  it  came  into  his  possession. 
He  may  issue  bail  bonds  and  appeal  bonds  when  the  liability  there- 
of does  not  exceed  two  thousand  dollars,  and  order  the  discharge 
from  custody  of  the  persons  for  whom  the  bonds  are  issued ;  and 
he  may  take  cash  bail  to  the  extent  in  any  one  case  of  one  thou- 
sand dollars.  He  must  account  for  and  pay  to  the  treasurer  all 
moneys  received  as  bail,  in  the  manner  that  the  county  clerk  is 
required  by  law  to  account  for  and  pay  moneys  received  as  fees. 
No  clerk  of  the  police  court  can  take  bail  or  order  the  release  of 
anyone  charged  with  an  offense.^ 

1  Charter  of  San  FnuMiseo,  (GaL)  Stati.  1890^  p.  2S0  et  seq.;  Charter  of 
San  Franeiflco,  Annotated,  bj  Church,  p.  119  et  seq. 

§  8669.    Disobedience  of  Judge  by  Warrant  and  Bond  Olerk. 

In  the  matter  of  fixing  bail  and  ordering  the  release  of  prison- 
ers the  warrant  and  bond  clerk  is  subject  to  the  judges  of  the  police 
court,  and  any  violation  of  a  valid  order  of  any  of  said  judges  is 
a  contempt  of  court.^ 

1  Charter  of  San  FraneiBCO,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Franoiseo,  Annotated,  by  Church,  p.  119  et  seq. 

§  3670.    Removal  of  Warrant  and  Bond  Clerk. 

For  any  failure  to  keep  the  office  of  the  warrant  and  bond  clerk 
open  continuously  he  is  to  be  immediately  removed  from  office  by 
the  district  attorney  or  by  the  mayor.^ 

i  Charter  of  San  Franeiseo,  (Cal.).  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 

94 
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§  3671.    Baa 

It  is  a  misdemeanor  for  any  person  other  than  a  jndge  of  some 
court  in  the  city  and  connty,  or  other  than  said  warrant  and  bond 
clerk,  to  receive  bail  money  for  defendants,  or  to  order  their  dis- 
charge.* 

1  Charter  of  San  Franeisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  hj  Church,  p.  119  et  seq. 

§  3672.    Service  of  Papers. 

All  demurrers  to  complaints,  notices  of  motion,  statements  and 
bills  of  exception  on  appeal  to  the  superior  court,  must  be  served 
upon  the  assistant  district  attorney  acting  in  the  department  of 
the  court  in  which  the  case  is  set  for  hearing  or  heard  or  tried.*^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats'.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  hj  Church,  p.  119  et  seq. 

§  3673.    Clerk. 

The  county  clerk  is  the  clerk  of  the  police  court,  and  he  must 
be  present  either  in  person  or  by  deputy  at  all  sessions  of  the  court 
in  the  departments  thereof ;  call  the  daily  calendar  of  the  depart- 
ments, and  keep  full  and  complete  records  of  all  cases  in  the  court, 
and  the  disposition  made  thereof  by  the  court.^ 

i  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3674.    Stenographers. 

The  police  judges  may  appoint  not  more  than  two  competent 
stenographers,  who  attend  the  sessions  of  the  court  and  take  notes 
of  all  preliminary  examinations  made  at  the  sessions,  and  tran- 
scribe into  typewritten  longhand  all  evidence  taken  by  either  of 
them  where  the  parties  charged  have  been  held  for  trial,  and  de- 
liver one  copy  of  the  same  to  the  clerk  and  one  copy  to  the  district 
attorney.  Each  of  such  stenographers  is  paid  for  all  his  services, 
including  transcription  and  all  stationery  used  by  him,  an  annual 
salary  of  twenty-four  hundred  dollars.* 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  2S0  et  seq.;  Charter  of 
San  Francisco,  Annotated,  bj  Church,  p.  119  et  seq. 
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§  3675.    Substitute. 

The  mayor  may,  in  writing,  appoint  any  justice  of  the  peace  to 
act  as  judge  of  the  police  court,  or  any  department  thereof,  during 
the  temporary  absence  or  inability  of  the  judge  to  act.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1890,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3676.    Calendar. 

The  chief  of  police  must  cause  to  be  made  out,  and  delivered  to 
each  of  the  clerks  of  the  court,  at  or  before  9  o'clock  in  the  fore- 
noon of  each  day,  a  calendar  of  arrests,  in  which  the  cases  have 
been  assigned  to  the  departments  of  the  court,  in  accordance  with 
the  rules  and  regulations  established  by  the  police  judges.  The 
calendar  musrt  state  **the  oflEense  charged,"  whether  the  defendant 
is  *  *  in  custody  "  or  *  *  on  bail " ;  *  *  the  amount  of  bail " ;  *  *  whether  cash 
or  bond,"  and  '*the  name  of  the  arresting  officer."  * 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3677.    Attending  Officers. 

The  chief  of  police  must  appoint  one  or  more  police  officers  to 
attend  the  sessions  of  the  police  court  in  each  department  thereof, 
to  preserve  order  and  execute  the  orders  of  the  court.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3678.    Rules  and  Begulations. 

The  police  judge  must  adopt  all  necessary  rules  and  regulations 
for  conducting  the  business  of  the  eourt.^. 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  189d,  p.  280  et  seq.;  CTharter  of 
San  Francisco,  Annotated,  by  Church,  p.  119  et  seq. 

§  3679.    Attorneys. 

No  attorney  may  appear  in  said  court  to  prosecute  or  defend 
persons  charged  with  offenses,  unless  at  the  time  of  his  appearance 
he  be  qualified  to  practice  law  in  all  the  courts  of  this  state.^ 

1  Charter  of  San  Francisco,  (Cal.)  Stats.  1899,  p.  280  et  seq.;  Charter  of 
San  Franfilsco,  Annotated  by  Church,  p.  119  et  seq. 
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§  3680.    Former  Police  Judges  Sncceeded  by  Charter  Judges. 

The  term  of  o£9ee  of  the  police  judges  elected  at  the  general 
election  held  in  the  year  eighteen  hundred  and  ninety-eight  ter- 
minated at  the  hour  of  noon  on  the  first  Monday  after  the  first 
day  of  January  in  the  year  nineteen  hundred,  and  they  were 
at  said  time  succeeded  by  the  police  judges  provided  for  in  this 
article;  and  all  proceedings  pending  in  said  court  were  trans- 
ferred to  the  police  court  created  under  the  charter,  and  the 
judges  elected  as  therein  provided  obtained  jurisdiction  of  the 
same.^ 

1  Charter  of  San  Franciaco,  (CaL)  Stats.  1899,  p.  280  eft  seq.;  Charter  •< 
San  Francifloo,  Axaotated|  by  Chvch,  p.  119  fit  seq. 
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ABTICLE  n. 

POUGE  COUBT  OF  SAGBAHENTO. 

f  3681.  Greation. 

f  3682.  Appointment  and  term  of  judge. 

S  3683.  Jurisdiction. 

f  3684.  Disqualification  and  substitute. 

S  3685.  aerk. 

f  3686.  Courtroom — Office  hours — Suppliea. 

S  3687.  Court  open,  when. 

I  3688.  Court  of  record — ^Seal. 

S  3689.  Certification  of  records. 

S  3690.  Procedure. 

f  3691.  Pending  proceedings  before  former  ei^  Jnetiee's  court. 


§  8681.    Creation. 

There  is  constituted  a  police  court,  in  and  for  the  city  of  Sac- 
ramento.^ 

1  Charter  of  Sacramento,  (Cal.)   6tats.  1911,  p.  355  et  seq. 

§  3682.    Appointmisnt  and  Term  of  Judge. 

The  judge  of  the  police  court  is  appointed  by  the  city  com- 
mission and  holds  o£9ce  at  the  pleasure  of  said  commission.^ 

1  Charter  of  Sacramento,  (Cal.)   Stats.  1911,  p.  355  et  seq. 

§  3683.    Jurisdiction. 

Said  police  court  has  jurisdiction : 

(1)  Of  all  misdemeanors  enumerated  by  the  general  laws  or  by 
ordinances  of  the  city  and  of  all  other  crimes  cognizable  by  jus- 
tices'  courts  and  courts  of  justices  of  the  peace  and  police  courts 
under  the  constitution  and  laws  of  the  state  of  California. 

(2)  Of  all  civil  proceedings  or  criminal  prosecutions  for  the 
violation  of  any  provision  of  this  charter,  sr  of  any  ordinance  of 
the  city. 

(3)  Of  the  examination  and  commitment  of  persons  charged 
with  the  commission  of  any  offense  that  may  be  prosecuted  by  in- 
dictment or  information. 

(4)  Such  other  criminal  jurisdiction  as  is,  or  may  hereafter  be 
conferred  by  law  upon  police  courts,  justices'  courts,  or  justices^ 
of  the  peace;  and  in  the  exercise  of  such  jurisdiction,  the  judge 
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of  the  police  court  may  punish  persons  guilty  of  contempt  of 
court,  and  may  issue  warrants  of  arrest,  subpoenas,  venires,  writs, 
executions,  attachments  and  all  other  processes  necessary  and 
proper  for  the  discharge  of  his  duties.* 

1  Charter  of  Sacramento,  (Cal.)    Stats.  1911,  p.  355  et  seq. 

§  3684.    Disqualification  and  Substitute. 

In  all  cases  in  which  the  judge  of  the  police  court  is  a  party  or 
in  which  he  is  interested,  or  related  to  either  party  by  consan- 
guinity or  affinity  within  the  third  degree,  and  in  case  of  sickness, 
absence,  or  inability  to  act,  any  justice  of  the  peace  of  the  county 
of  Sacramento  may,  at  the  request  of  the  president  of  the  city  com- 
mission, act  in  the  place  and  stead  of  said  judge  of  the  police 
court.* 

1  Charter  of  Sacramento,  (Cal.)    Stats.  1911,  p.  355  et  seq. 

§  3685.    Clerk. 

Said  police  court  has  a  clerk,  designated  the  clerk  of  the  police 
court.  The  clerk  keeps  a  record  of  the  proceedings  and  issues  all 
processes  ordered  by  the  police  court,  and  receives  and  daily  pays 
into  the  city  treasury  all  fines  imposed  by  said  court.  He  renders 
each  month  to  the  auditor  an  exact  and  detailed  account,  in  writ- 
ing, upon  oath,  of  all  fines  imposed  and  collected,  and  of  all  fines 
imposed  and  uncollected,  and  all  other  moneys  collected  on  be- 
half of  the  city  since  his  last  preceding  report,  which  is  certified 
to  by  the  judge  of  the  police  court.  He  must  prepare  bonds  and 
justify  bail  when  the  amount  has  been  fixed  by  the  judge,  in  cases 
where  the  bail  does  not  exceed  two  hundred  dollars  ($200),  and 
he  may  administer  oaths.  The  clerk  remains  at  the  courtroom  of 
said  court  during  business  hours,  and  during  such  reasonable  time 
thereafter  as  may  be  necessary  for  discharging  his  duties.* 

1  Charter  of  Sacramento,  (Cal.)    Stats.  1911,  p.  355  et  seq. 

§  3686.    Oourtroom— OflEloe  Hours— Supplies. 

The  city  must  furnish  a  suitable  courtroom  for  said  judge  of  the 
police  court,  at  which  he  remains  from  9  A.  M.  to  12  M.,  and  from 
1  P.  M.  to  5  P.  M. ;  and  the  city  also  furnishes  the  necessary  dock- 
ets and  blanks  for  the  use  of  said  court.^ 

1  Charter  of  Sacramento^  (Cal.)   Stats.  1911,  p.  355  et  seq* 
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§  3687.    Oourt  Open,  When. 

Said  court  is  always  open,  except  upon  holidays  and  nonjudi- 
cial days,  and  also  on  such  days  for  such  purposes  as  are  by  law 
required  of  other  courts  of  the  state  on  said  days.* 

1  Charter  of  Sacramento,  (Gal.)   Stats.  1911,  p.  355  et  seq. 

§  3688.    Court  of  Record— Seal. 

Said  court  is  considered  a  court  of  record,  and  must  have  a  seal, 
to  be  furnished  by  the  city.* 

1  Charter  of  Sacramento,  (Cal.)   Stats.  1911,  p.  355  et  seq. 

§  3689.    Certification  of  Records. 

Certified  transcripts  of  the  dockets,  files  or  records,  or  of  any 
papers,  processes,  or  proceedings  of  said  court,  nuide  by  the  clerk 
thereof,  under  seal  of  said  court,  is  received  in  evidence  in  any 
court  and  all  warrants  and  processes  of  said  court,  and  all  pro- 
cesses issued,  or  acts  done  by  said  court  and  certified  under  its  seal, 
has  the  same  force  and  validity  as  though  issued  or  done  by  any 
other  court  of  record  in  the  state.* 

t  Charter  of  Sacramento,  (Cal.)   Stats.  1911,  p.  355  et  seq. 

§  3690.    Procedure. 

The  police  court  is  governed  in  its  proceedings  by  the  provisions 
of  law  regulating  proceedings  before  justices'  courts,  justices  of 
the  peace,  and  police  courts,  except  so  far  as  the  same  are  added 
to  or  modified  by  this  charter;  and  such  police  court  may  be 
treated  and  considered  as  a  justice's  court  whenever  necessary 
to  sustain  and  uphold  the  jurisdiction  thereof,  or  any  proceedings 
had  therein;  and  all  provisions  of  law  relating  to  justices  of  the 
peace  and  justices'  courts  are  hereby  made  applicable  to. said 
police  court,  and  nothing  in  the  title  of  the  court  or  of  any  papers 
or  proceedings  therein  affects  the  question  of  jurisdiction;  and 
said  court  and  the  said  judge  has  all  the  powers  and  jurisdiction 
now  or  hereafter  conferred  by  law  upon  justices'  courts,  police 
courts,  or  justices  of  the  peace  in  criminal  cases.^ 

^  Charter  of  Sacramento,  (Gal.)   Stats.  1911,  p.  355  et  seq* 
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§  3691.    Pending  Proceeding!    Before   Former    CKty   Juetioe'e 
Court. 

All  actions  and  proceedings  pending  and  undetermined,  in  the 
city  justice's  court  of  the  city  of  Sacramento,  as  said  court  ex- 
isted prior  to  the  taking  effect  of  the  charter,  .may  be  proceeded 
with,  heard,  tried,  and  determiaed  in  the  police  court  herein  pro- 
vided for  before  said  police  judge,  the  same  as  if  such  actions  and 
proceedings  had  been  originally  commenced  therein.^ 

1  Charter  of  Sacramento,  (Cal.)  Stats.  1911,  p.  355  et  leq. 
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AETICLE  m. 

CODE  PBOVISIONS  BEGUIATTNa  POLICE  COUBTS. 

I  3692.  Police  courts — ^Provided  for  in  Political  Code. 

S  9693.  Citj  police  judge — Qualifications — ^Yacaney,  how  filled. 

§  3694.  Power  of  governing  body  of  municipality  to  appoint  police  judge. 

8  3695.  Police  court  clerk. 

S  3696.    Police  court — Criminal  jurisdiction.  ' 

I  3697.     Qeneral  and  exclusive  jurisdiction, 

9  3698.    Disqualification — Substitute. 

S  3699.  Always  open,  except  on  nonjudicial  daysi 

S  3700.  Form  of  proceedings. 

S  3701.  Trials  in  police  courts. 

8  3702.  Ciyil  practice  in  police  courts. 

f  3703.    How  eivil  actions  in  police  courts  are  eommeneed. 
I  3704.    Summons  must  issue  on  filing  complaint. 

9  3705.    Defendant  may  plead  orally  or  in  writing. 

S  3706.    When  defendant  is  entitled  to  trial  by  jury. 

8  3707.    Proceedings  to  be  conducted  as  in  justices'  eourts. 

§  3692.    Police  Oourte— Provided  for  in  Political  Oode. 

Police  courts  are  established  in  incorporated  cities  and  coun- 
ties, cities  and  towns,  and  their  organization,  jurisdiction,  and 
powers  provided  for  in  the  Political  Code  of  California,  part  four.^ 

1  Kerr's  Cyc.   C.   C.   P.,   sec.   121 As  to  such  cities,  the  city  jus- 

Since  the  constitutional  amendments  tice  of  the  peace  provided  for  by 
of  1896,  providing  that  city  charters  section  103  of  the  Code  of  Civil  Pro- 
shall  not  be  controlled  by  general  cedure  must  be  held  to  be  the  same 
laws  in  municipal  affairs,  and  that  in  aU  respects  as  a  township  justice, 
the  establishment  of  police  courts  is  simply  a  county  or  township  officer 
a  municipal  affair,  "for  a  city  main-  performing  no  municipal  function 
taining  a  police  court  under  valid  whatever";  and  as  to  such  city  jus- 
provisions  in  that  behalf  in  its  free-  tices,  the  legislature  has  no  power 
holders'  charter,  the  legislature  no  to  direct  the  appropriation  of  munici- 
longer  has  the  power  to  provide  such  pal  funds  for  the  payment  of  their 
a  court.  While  it  stiU  has  the  power  salary  or  office  expenses,  and  as  to 
to  provide  a  justice's  court  for  any  them  the  provision  of  section  103  of 
such  city  as  part  of  the  general  state  the  Code  of  Civil  Procedure,  requir- 
system  of  justices'  courts,  it  no  ing  the  city  to  furnish  them  with  a 
longer  has  the  power  to  make  such  suitable  office,  is  no  longer  appli- 
court  also  a  city  police  court,  main-  cable:  Graham  v.  Mayor  etc.  of 
tainable  at  the  expense  of  the  city.  Fresno,  151  Cal.  465,  91  Pac.  147. 

§  3693.    aty  Police  Judge— QualiflcationB—Vacam^,  How  Filled* 

The  city  police  judge  must  be  a  qualified  elector  of  the  city. 

Any  vacancy  in  the  ofSce  of  police  judge  must  be  filled  by  an  ap- 
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pointee  of  the  mayor,  made  with  the  advice  and  consent  of  the 
common  council.* 

1  Kerr's  Gye.  Pol.  Code,  see.  4424;  Ex  parte  Mauch,  134  CaL  501;  Marys- 
▼ille  V.  Yuba  Co.,  1  Cal.  App.  631. 

§  3694.  Power  of  OovMning  Body  of  Municipality  to  Appoint 
Police  Judge. 

In 'all  municipalities  having  a  freeholders'  charter,  which  pro- 
vides for  a  police  court  to  be  presided  over  by  a  police  judge  but 
makes  no  provision  for  the  election  or  appointment  of  a  police 
judge,  the  board  of  trustees  or  council  of  such  municipalities  shall 
have  authority  to  make  an  appointment  to  fill  such  office. 

The  person  so  appointed  must  be  an  elector  of  the  municipality 
and  shall  hold  office  during  the  existence  of  the  board  of  trustees 
or  council  appointing  him  and  until  his  successor  in  office  shall 
have  been  appointed  and  qualified.^ 

1  (CaL)  Stats.  1907,  p.  54. 

§  3695.    Police  Court  Clerk. 

The  police  judge  may  appoint  a  clerk,  with  such  compensation, 
by  way  of  salary  or  fees,  as  the  common  council  may  by  ordinance 
provide.* 

1  Kerr's  Cye.  Pol.  Code,  sec.  4425;  Ex  parte  Mauch,  1S4  CaL  601;  Marys- 
viUe  V.  Yuba  Co.,  1  Cal.  App.  630. 

§  3696.    Police  Court— Criminal  Jurisdiction. 

The  police  court  has  exclusive  jurisdiction  of  the  following  pub- 
lic offenses  committed  within  the  city  boundaries: 

1.  Petit  larceny ; 

2.  Assault  and  battery,  not  charged  to  have  been  committed 
upon  a  public  officer  in  the  discharge  of  his  official  duty,  or  with 
intent  to  kill ; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  willful  in- 
jury to  property,  and  all  misdemeanors  punishable  by  fine  not  ex- 
ceeding five  hundred  dollars  or  by  imprisonment  not  exceeding 
six  months,  or  by  both  such  fine  and  imprisonment ;  and, 

4.  Of  proceedings  respecting  vagrants,  lewd,  or  disorderly  per- 
sons.* 

1  Kerr's  Cjc.  Pol.  Code,  sec.  4426;  Ex  parte  Simpson,  47  CaL  128;  In  ro 
Carrillo,  66  Cal.  4. 
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§  3697.    Greneral  and  Exclusiye  Jurisdiction. 

The  police  court  also  has  exclusive  jurisdiction: 

1.  Of  all  proceedings  for  the  violation  of  any  ordinance  of  the 
city,  both  civil  and  criminal ; 

2.  Of  any  action  for  the  collection  of  taxes  and  assessments 
levied  for  city  purposes;  or  for  the  erection  or  improvement  of 
any  schoolhouse  or  public  buildings ;  for  the  laying  out  or  open- 
ing or  improving  any  public  street  or  sidewalk,  lane,  alley,  bridge, 
wharf,  pier,  or  dock ;  or  for  the  purchase  of  or  the  improvement  of 
any  public  grounds ;  or  for  any  and  all  public  improvements  made 
and  ordered  by  the  city  within  its  limits,  when  the  amount  of  the 
tax  or  assessments  sought  to  be  collected  against  the  person  as- 
sessed is  less  than  three  hundred  dollars;  but  no  lien  upon  the 
property  taxed  or  assessed  for  the  nonpayment  of  the  taxes  or  as- 
sessment can  be  foreclosed  in  any  such  action ; 

3.  Of  any  action  for  the  collection  of  money  due  the  city,  or 
from  the  city  to  any  person,  when  the  amount  sought  to  be  col- 
lected, exclusive  of  interest  and  costs,  is  less  than  three  hundred 
dollars ; 

4.  For  the  breach  of  any  oflScial  bond  given  by  any  city  oflScer. 
and  for  the  breach  of  any  contract,  and  any  action  for  damages  in 
which  the  city  is  a  part  or  is  in  any  way  interested;  and  all  for- 
feited recognizances  given  to  or  for  the  benefit  or  in  behalf  of  the 
city;  and  upon  all  bonds  given  upon  any  appeal  taken  from  the 
judgment  of  the  court  in  any  action  above  named  where  the 
amount  claimed,  exclusive  of  costs,  is  less  than  three  hundred 
dollars; 

5.  For  the  recovery  of  personal  property  belonging  to  the  city, 
when  the  value  of  the  property  (exclusive  of  the  damages  for  the 
taking  or  detention)  is  less  than  three  hundred  dollars ;  and, 

6.  Of  an  action  for  the  collection  of  any  license  required  by  any 
ordinance  of  the  city.^ 

1  Kerr's  Cyc.  Pol.  Code,  see.  4427;  Santa  Barbara  ▼.  Stearns,  51  Cal.  500; 
In  re  CarriUo,  66  Gal.  4. 

§  3698.    Disqualification,  Substitnte. 

In  all  cases  in  which  the  judge  is  a  party,  or  in  which  he  is  in- 
terested, or  in  which  he  is  a  witness,  or  in  which  he  is  related  to 
either  party  by  consanguinity  or  afl&nity  within  the  third  degree. 
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and  in  case  of  sickness  or  inability,  or  temporary  absence  from 
the  city,  the  police  judge,  or  judge  of  the  police  court,  may  by 
written  request  call  in  any  justice  of  the  peace  of  the  same  county 
to  act  in  his  place  and  stead,  and  while  so  acting  shall  be  vested 
with  the  power  of  the  judge  for  whom  he  so  holds  court.  In 
which  case  the  proper  entry  of  the  proceedings  before  the  attend- 
ing justice,  subscribed  by  him,  shall  be  made  in  the  docket  of  the 
judge  for  whom  he  so  holds  the  court ;  and  the  same  shall  be  prima 
facie  evidence  of  such  proceedings,  and  form  and  become  a  part 
of  th«  record  of  any,  or  any  part  of  any  and  all  actions,  causes, 
or  proceedings  had  before  such  attending  justice  while  so  holding 
court.^ 

1  Kerr's  Cye.  Pol.  Code,  lec.  442S. 

§  8699.    Alwajni  Open,  Except  on  Nonjudicial  Days. 

Police  courts  are  always  open  for  the  transaction  of  business,  ex- 
cept on  nonjudicial  days.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4429. 

§  3700.    Form  of  Proceedings. 

Proceedings  in  the  police  court  in  criminal  actions  for  offenses 
not  triable  in  such  coujrts  must  be  had  in  conformity  with  the  pro- 
visions of  part  two,  title  three,  chapter  seven  of  the  Penal  Code  of 
California.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4430. 

§  3701.    Trials  in  Police  Courts. 

Proceedings  in  the  police  courts  in  criminal  actions  triable  in 
such  courts  are  regulated  in  part  two,  title  eleven,  chapter  one  of 
the  Penal  Oode.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4431;  MmrysviUe  v.  Yuba  Co.,  1  Cal.  App. 
631,  632. 

§  3702.    Civil  Practice  in  Police  Courts. 

Proceedings  in  the  police  courts  in  civil  actions  are  regulated 
by  part  two,  title  twelve  of  the  Code  of  Civil  Procedure.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4432;  £x  parte  Simpson,  47  Gal  128;  Ex 
parte  Mauch,  134  Cal.  501. 
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§  3703.    How  Oivil  Actions  in  Police  Courts  are  Oommenced. 

Civil  actions  in  police  courts  are  commenced  by  filing  a  com- 
plaint, setting  forth  the  violation  of  the  ordinance  complained  of, 
with  such  particulars  of  time,  place,  and  manner  of  violation  as 
to  enable  the  defendant  to  understand  distinctly  the  character  of 
the  violation  complained  of,  and  to  answer  the  complaint.  The 
ordinance  may  be  referred  to  by  its  title.  The  complaint  must  be 
verified  by  the  oath  of  the  party  complaining,  or  of  his  attorney 
or  agent.* 

1  Kerr'8  Cyc.  C.  C.  P.,  sec.  929. 

§  3704.    Summons  Must  Issue  on  Filing  Oomplaint. 

Immediately  after  filing  the  complaint,  a  summons  must  be  is- 
sued, directed  to  the  defendant,  and  returnable  either  immediately 
or  at  any  time  designated  therein,  not  exceeding  four  days  from 
the  date  of  its  issuing.* 

1  Kerr'8  Cyc.  C.  C.  P.,  sec.  930. 

§  3705.    Defendant  may  Plead  Orally  or  in  Writing. 

On  the  return  of  the  summons  the  defendant  may  answer  the 
complaint.  The  answer  may  be  oral  or  in  writing,  and  immedi- 
ately thereafter  the  case  must  be  tried,  unless,  for  good  cause 
shown,  an  adjournment  is  granted.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  931. 

§  3706.    When  Defendant  is  Entitled  to  Trial  by  Jury. 

In  all  actions  for  violation  of  an  ordinance  where  the  fine,  for- 
feiture or  penalty  imposed  by  the  ordinance  is  less  than  fifty  dol- 
lars, the  trial  must  be  by  the  court.  In  actions  where  the  fine,  for- 
feiture  or  penalty  imposed  by  the  ordinance  is  over  fifty  dollars, 
the  defendant  is  entitled  to  a  trial  by  jury.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  932. 

§  3707.    Proceedings  to  be  Conducted  as  in  Justices'  Courts. 

All  proceedings  in  civil  actions  in  police  courts  must,  except  as 
in  this  title  otherwise  provided,  be  conducted  in  thd  same  manner 
as  civil  actions  in  justices'  courts.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  933. 
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CHAPTER  LXXXIX. 

CONSTABLES. 

I  3708.  Duties  of  constables. 

S  3709.  Constables'  and  marshals'  fees. 

§  3710.  Sheriffs,  clerks  and  constables  not  to  practice  law  or  serre  as  notariei 
public. 

§  3711.  Washington — ^Election — ^Nuihber  of  constables. 

§  3712.  Washington— Vacancies— How  filled. 

S  3713.  Washington — Election,  how  to  be  conducted— Certificate* 

§  3714.  Washington — Oath  of  constable. 

§  3715.  Washington — ^Bond  of  constable. 

§  3716.  Washington — ^Duties  of  constables  generally. 

§  3717.  Washington — Constable's  fees. 

§  3718.  Washington — ^Traveling  expenses  of  constables  to  be  paid. 

S  3719.  Washington — Constable,  oath  and  bond. 

§  3720.  Oregon — Constable — Election  and  term  of  office. 

9  3721.  Oregon — ^Beginning  of  term — Oath  and  official  nndertaldng, 

9  3722.  Oregon — ^Form  of  constable's  undertaking — ^Form. 

S  3723.  Oregon — Yacancy  in  constable's  office,  how  filled. 

§  3724.  Oregon — Constables'  fees. 

S  3725.  Oregon — Constable  and  depntj. 

§  3726.  Oregon — Constable's  fees  in  Multnomah  county. 

f  3727.  Colorado--Count7  commissioners — Justice — Constables — Other  offi- 
cers. 

8  8728.  Colorado — I>ut7  of  constables  to  arrest. 

8  8729.  Colorado — Justice  may  appoint  special  constable— -Term — Deputy 
eonstable — ^Term — Bond — Compensation. 

§  3708.    Duties  of  Oonstables. 

Constables  must  attend  the  courts  of  justices  of  the  peace  within 
their  township  whenever  so  required,  and  within  their  counties  exe- 
cute, serve  and  return  all  writs,  processes  and  notices  directed  or 
delivered  to  them  by  justices  of  the  peace  of  such  county,  or  by  any 
competent  authority.  Constables  shall  charge  and  collect  for  their 
services  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law.^ 

X  See  Kerr's  Cyc.  Pol.  Code,  sec.  4187. 

§  3709.    Constables '  and  Marshals'  Fees. 

Constables  and  marshals,  except  as  otherwise  provided  by  law, 
shall  charge  and  ooUect  the  following  fees : 
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For  serving  summons  and  complaint,  for  each  defendant  served, 
fifty  cents. 

For  each  copy  of  summons  for  service,  when  made  by  him, 
twenty-five  cents. 

For  levying  writ  of  attachment  or  execution,  or  executing  order 
of  arrest  or  for  the  delivery  of  personal  property,  one  dollar. 

For  serving  writ  of  attachment  or  execution  on  any  ship,  boat, 
or  vessel,  three  dollars. 

For  keeping  personal  property,  such  sum  as  the  court  may  or- 
der; but  no  more  than  two  dollars  per  day  shall  be  allowed  for 
a  keeper  when  necessarily  employed. 

For  taking  bond  or  undertaking,  fifty  cents. 

For  copies  of  writs  and  other  papers,  except  summons,  com- 
plaint and  subpoenas,  per  folio,  ten  cents;  provided,  that  when 
correct  copies  are  furnished  him  for  use,  no  charge  shall  be  made 
for  such  copies. 

For  serving  any  writ,  notice,  or  order,  except  summons,  com- 
plaint, or  subpoenas,  for  each  person  served,  fifty  cents. 

For  writing  and  posting  each  notice  of  sale  of  property,  twenty- 
five  cents. 

For  furnishing  notice  for  publication,  twenty-five  cents. 

For  serving  subpoenas,  each  witness,  including  copy,  twenty-five 
cents. 

For  collecting  money  on  execution,  one  and  one-half  per  cent. 

For  executing  and  delivering  certificate  of  sale,  fifty  cents. 

For  executing  and  delivering  constable's  deed,  one  dollar  and 
fifty  cents. 

For  each  mile  actually  traveled  within  his  township  in  the  ser- 
vice of  any  writ,  order  or  paper,  except  a  warrant  of  arrest,  in 
going  only,  per  mile,  twenty-five  cents. 

For  traveling  outside  of  his  township  to  serve  such  writ,  order, 
or  paper,  in  going  only,  fifteen  cents ;  provided,  that  a  constable 
shall  not  be  required  to  travel  outside  of  his  township  to  serve  any 
civil  process,  order,  or  paper.    No  constructive  mileage  allowed. 

For  each  mile  necessarily  traveled  within  his  county  in  exe- 
cuting a  warrant  of  arrest,  both  in  going  and  returning  from  place 
of  arrest,  fifteen  cents. 

For  each  mile  traveled  out  of  his  county,  both  going  and  re- 
turning from  place  of  arrest,  five  cents;  provided,  that  for  trav- 
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eling  in  the  performance  of  two  or  more  ofScial  services  at  the 
same  time,  including  the  service  of  civil  process  or  criminal  war- 
rants, or  transportation  of  persons  charged  or  convicted  of  a 
criminal  offense,  but  one  mileage  shall  be  charged. 

For  executing  a  search-warrant,  such  fees  and  mileage  as  may 
be  allowed  for  executing  warrant  of  arrest. 

For  arresting  prisoner  and  bringing  him  into  court,  or  jail,  one 
dollar. 

For  summoning  a  jury,  two  dollars,  including  mileage. 

For  transporting  prisoners  to  and  from  the  county  jail,  the 
actual  cost  of  such  transportation.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4300d;  Pac.  199,  201;  I>wyer  t.  Parker,  115 
Smith  y.  Mathews,  155  Oal.  752,  103      Cal.  544,  548,  47  Pae.  872. 

§  3710.  Sheriffs^  Olerloi,  and  Constables  not  to  Practice  Law  c/r 
Serve  as  Notaries  Public. 
Sheriffs,  clerks,  and  constables,  and  their  deputies,  are  prohib- 
ited from  practicing  law,  or  acting  as  attorneys  or  counselors  at 
law,  in  the  counties  where  they  reside  and  hold  oflSce,  or  from  hav- 
ing as  a  partner  a  lawyer,  or  anyone  who  acts  as  such,  and  no 
county  officer,  or  his  deputy,  except  district  attorneys  and  treas- 
urers, shall  be  eligible  to  the  office  of  notary  public,  or  perform 
the  duties  of  the  same.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4316. 


§  3711.    Washington— Election— Number  of  Constables. 

At  each  general  election  there  shall  be  elected  by  the  qualified 
electors  of  each  precinct  in  the  several  organized  counties  of  this 
state  as  many  constables  as  there  are  justices  of  the  peace  elected, 
or  authorized  to  be  elected,  in  such  precinct.^ 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  6524. 


§  3712.    Washington— Vacancies— Hew  Tilled. 

All  vacancies  existing  in  the  office  of  constable,  whether  hap- 
pening by  death,  resignation,  failure  to  elect,  or  otherwise,  may 
be  filled  by  appointment  by  the  board  of  commissioners  of  the 
proper  county ;  and  every  person  so  appointed  shall  hold  his  office 
until  the  next  election.^ 

1  Bern.  &  BaL  Ann.  Codes,  sec.  6525. 
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§  3713.    Washington— Election,  How  to  be  Conducted— Oortifl- 
cate. 

The  election  of  constables  shall  be  conducted,  and  the  return  of 
such  election  made,  and  certificates  of  election  issued,  in  the  same 
manner  as  in  elections  of  justices  of  the  peace.^ 

1  Bern.  &  Bal.  Ann.  Codes,  lee.  6526. 

§  3714.    Washington— Oath  of  Constable. 

Bvery  person  elected  or  appointed  a  ednstable  shall,  within 
twenty  days  after  receiving  his  certificate  of  election,  take  an 
oath,  before  any  person  authorized  to  administer  oaths,  that  he 
will  support  the  constitution  of  the  United  States  and  the  laws 
of  this  state,  and  faithfully  discharge  and  perform  the  duties  of 
his  office  as  constable,  according  to  the  best  of  his  ability.  Such 
oath  shall  be  indorsed  on  the  back  of  the  certificate  of  election 
or  appointment,  and  filed,  together  with  the  certificatCi  in  the  of- 
fice of  the  auditor  of  the  proper  county.^ 

1  Bern,  a  BaL  Ann.  Codes,  sec.  6627. 

§  3716.    Washington— Bond  of  Constable. 

Every  person  elected  or  appointed  to  the  office  of  constable 
shall,  within  the  time  prescribed  for  filing  his  oath  of  office,  enter 
into  a  bond  to  the  proper  county,  with  two  or  more  sureties,  resi- 
dents of  the  county,  in  the  sum  of  one  thousand  dollars,  condi- 
tioned that  he  will  execute  all  process  to  him  directed  and  deliv- 
ered, and  pay  over  all  moneys  received  by  him  by  virtue  of  his 
office,  and  in  every  respect  discharge  all  the  duties  of  constable 
according  to  law.  The  auditor  shall  indorse  thereon  his  approval 
of  the  sureties  therein  named.^ 

1  Bern,  a  BaL  Ann.  Codes,  sec.  6528. 

§  3716.    Washdngton— Duties  of  Constables  Oenerally. 

Any  constable  may,  within  his  county,  serve  any  writ,  process, 
or  order  lawfully  directed  to  him  by  any  justice  of  the  peace, 
judge  of  the  superior  court,  or  coroner,  and  generally  do  and  per- 
form aU  acts  by  law  required  of  constables.^ 

1  Bern,  a  BsL  Ann.  CodeSj  sec.  6529>. 
05 
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§  3717.    Washington— Constable's  Fees. 

For  serving  any  arrest  warrant  in  a  criminal  action,  or  making 
an  arrest  in  cases  where  an  arrest  may  be  lawfully  made  without 
a  warranty  besides  mileage,  a  constable  shall  receive  two  dollars. 
For  other  services  he  shall  receive  the  same  fees  and  mileage  as 
is  paid  to  a  sheriff  for  like  services.^ 

i  Bern,  ft  BaL  Ann.  Codes,  lee.  6530. 

§  3718.    Washington— Traveling  Expenses  of  Constables  to  be 
Paid. 

In  addition  to  the  salary  provided  to  be  paid  to  the  constables, 
the  county  commissioners  shall  pay  the  actual  traveling  expenses 
of  said  constables  while  on  official  duties,  to  be  audited  by  the 
board  of  county  commissioners.^ 

1  Bern,  ft  BaL  Ann.  Codes,  sec.  654S. 

§  3719.    Washington— Constable,  Oath  and  Bond. 

Every  person  chosen  to  the  office  of  constable,  before  he  enters 
upon  the  duties  of  his  office,  and  within  two  weeks  after  he  is 
notified  of  his  election  or  appointment,  must  take  and  subscribe 
the  oath  of  office  prescribed  by  law  and  execute  a  bond  to  the 
state  of  Washington  in  such  penal  sum  as  the  supervisors  direct, 
with  one  or  more  sufficient  sureties,  to  be  approved  by  the  chair- 
man of  said  board,  or  the  town  clerk,  conditioned  for  the  faithful 
discharge  of  his  duties.  The  chairman  of  said  board  or  the  town 
clerk  must,  if  such  bond  be  approved,  indorse  his  approval  thereon 
and  cause  such  bond  to  be  filed  with  the  town  clerk  for  the  bene- 
fit of  any  person  aggrieved  by  acts  or  omission  of  said  constable ; 
and  any  person  so  aggrieved,  or  the  town  may  maintain  an  action 
on  said  bond  against  said  constable  and  sureties.^ 

1  Bern,  ft  Bal.  Ann.  Codes,  see.  9360. 

§  3720.    Oregon— Constable— Election  and  Term  of  Office. 

Each  justice  of  the  peace  and  constable  district  shall  elect  one 
constable  at  each  general  election,  and  who  shall  hold  his  office 
for  two  years,  and  imtil  his  successor  is  elected  and  qualified.^ 

1-  Lord's  Or.  Laws,  sec.  3186. 
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§  3721.  Otegon — Beginning  of  Term— Oath  and  Official  Under- 
taking. 
The  term  of  office  for  a  constable  shall  commence  on  the  first 
Monday  in  July  next  following  the  election  of  such  constable; 
and  before  entering  upon  such  office,  the  person  elected  thereto 
must  qualify  therefor  by  filing  with  the  county  elerk  of  the 
county  wherein  he  is  elected  his  certificate  of  election,  with  an 
oath  of  office  indorsed  thereon,  and  subscribed  by  him,  to  the  same 
effect  as  the  oath  of  office  of  a  justice  of  the  peace,  and  also  file 
with  such  clerk  the  official  undertaking  mentioned  in  the  next 
section.^ 

1  Lord's  Or.  Laws,  see.  8187, 

§  3722.    Oregon— Form  of  Constable's  Undertaking— Form. 

The  official  undertaking  of  a  constable  may  be  in  substantially 
the  following  form: 

Whereas  A  B  has  been  duly  elected  a  constable  for  the  precinct 

of ,  in  the  county  of ,  at  an  election  held  on  the 

day  of  June,  19 ,  we,  C  D  and  E  F,  hereby  undertake 

that  if  the  said  A  B  shall  not  faithfully  execute  and  return  all 
process  on  him  directed  and  delivered,  and  pay  oyer  according 
to  law  all  moneys  that  shall  come  into  his  hands  by  virtue  of  his 
office,  then  we,  or  either  of  us,  will  pay  to  the  state  of  Oregon 
one  thousand  dollars.^ 

1  Lord's  Or.  Laws,  see.  3188. 

§  3723.    Oregon— Vacancy  in  Constable's  Office,  How  Filled. 

A  vacancy  in  the  office  of  constable  shall  be  filled  in  the  same 
manner  as  a  vacancy  in  the  office  of  a  justice  of  the  peace.  A  per- 
son is  not  eligible  to  the  office  of  constable  unless  he  have  the 
qualifications  prescribed  by  law  for  a  justice  of  the  peace.^ 

1  Lord's  Or.  Laws,  see.  3190. 

§  3724.    Oregon — Constables'  Fees. 

The  fees  of  constables  shall  be  as  follows: 

For  serving  a  summons,  order,  writ,  or  process,  other  than  a 
warrant  of  arrest,  fifty  cents ; 

For  serving  a  warrant  of  arrest  in  a  criminal  action  or  proceed^ 
ing,  one  dollar; 
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For  committing  a  person  to  prison,  fiftj  cents ; 

For  summoning  a  jury,  one  dollar ; 

For  attending  a  justice 's  court  during  a  trial  therein,  fifty  cents ; 

For  taking  an  undertaking  or  bond,  when  required  by  law,  one 
dollar ; 

For  advertising  and  selling  property,  two  dollars ; 

For  advertising,  without  selling,  one  dollar; 

For  return  of  execution  when  no  levy  is  made,  fifty  cents; 

Percentage  on  all  sums  collected  on  execution  and  paid  over  to 
the  justice,  five  per  centum.^ 

1  Lord's  Or.  Laws,  see.  3193. 

§  3726.    Oregon — Oomrtable  and  Deputy. 

The  constable  of  ev^y  justice  of  the  peace  and  constable  dis^ 
trict  may  have  one  deputy,,  to  be  appointed  by  him  in  writing,  and 
to  continue  during  his  pleasure.  A  certified  copy  of  the  appoint- 
ment of  such  deputy  constable  diall  be  filed  with  the  county  clerk 
of  the  county  in  which  his  district  is  situated,  and  the  person 
appointed  shall,  before  entering  upon  the  duties  of  the  ofEice,  take 
and  file  with  the  said  county  clerk,  the  oath  of  office.  Such  dep- 
uty constable  shall  have  the  power  to  perform  any  act  or  duty 
that  the  constable  appointing  him  has,  and  the  said  constable  shall 
be  responsible  on  his  official  bond,  for  the  act  of  such  deputy.^ 

i  Lord's  Or.  Laws,  sec.  3171. 

§  3726.    Oregon— OoDstables'  Fees  in  Multnomah  County. 

The  fees  of  a  constable  shall  be  as  follows: 

For  serving  a  summons,  order,  writ,  or  process,  other  than  a 
warrant  of  arrest  in  a  criminal  action,  or  a  subpoena,  fifty  cents ; 

For  serving  a  warrant  of  arrest  in  a  criminal  proceeding,  one 
dollar ; 

For  serving  subpoena,  including  the  copy  and  return,  twenty- 
five  cents ; 

For  committing  a  person  to  prison,  fifty  cents; 

For  summoning  a  jury,  one  dollar; 

For  attending  justice  court  during  a  trial  therein,  fifty  cents ; 

For  taking  an  undertaking  or  bond,  when  required  by  law,  one 
dollar ; 

For  advertising  and  selling  property,  two  dollars; 
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For  keeping  property,  in  eases  where  a  keeper  is  required,  two 
dollars  per  day  of  twenty-four  hours  or  leas ; 

For  advertising  property,  without  selling,  one  dollar. 

For  return  of  an  execution,  or  warrant,  or  summons,  where  no 
levy  or  service  is  made,  fifty  cents.* 

1  Lord's  Or.  Laws,  see.  3205. 

§  3727.  Colorado — ^Oounty  0(«miis8ioner8 — Justice  —  Constables 
— Other  Officers. 
At  the  general  election,  A.  D.  1877,  and  annually  thereafter, 
there  shall  be  elected  in  each  county  of  the  state  one  county  com- 
missioner, whose  term  of  office  shall  be  three  years,  and  in  each 
justice's  precinct,  except  wards  in  incorporated  cities,  there  shall 
be  elected  at  the  general  election,  A.  D.  1877,  and  annually  there- 
after, one  justice  of  the  peace  and  one  constable,  whose  term  of 
office  shall  be  two  years ;  and  all  other  officers,  not  herein  speci- 
fied, that  now  are  or  hereafter  may  be  created,  shall,  unless  other- 
wise provided,  be  elected  on  the  day  of  the  general  election.* 

1  (Colo.)  Bev.  stats.,  sec.  2140. 

§  3728.    Colorado— Duly  of  Constables  to  Arrest. 

It  is  the  duty  of  every  constable,  when  any  felony  or  breach 
of  the  peace  is  committed  in  his  presence,  to  apprehend  the  per- 
son committing  the  same,  and  bring  him  before  some  justice  of 
the  peace,  to  be  dealt  with  according  to  law ;  to  suppress  all  riots 
and  unlawful  assemblies,  and  to  keep  the  peace,  and  also  to  serve 
and  execute  all  warrants,  writs,  precepts  and  other  process  to 
him  lawfully  directed;  and  generally,  to  do  and  perform  all 
things  appertaining  to  the  office  of  constable  within  this  state.^ 

1  (Colo.)  Bev.  Stats.,  sec.  3861. 

§  3729.  Colorado — Justice  may  Appoint  Special  Constable — 
Term— Deputy  Constable — Term  —  Bond  —  Compen- 
sation. 

Any  justice  of  the  peace  may  appoint  a  suitable  person  to  act 
as  constable  in  a  criminal  or  other  case,  where  there  is  a  proba- 
bility that  a  person  charged  with  an  indictable  offense  will  escape, 
or  that  goods  and  chattels  will  be  removed  before  application 
can  be  made  to  a  qualified  constable,  or  whenever  no  qualified 
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constable  can  conveniently  be  found  in  the  township;  and  the 
person  so  appointed  shall  act  as  constable  in  that  particular  case 
and  no  other  and  any  temporary  appointment  so  made,  as  afore- 
said, will  be  made  by  a  written  indorsement,  under  the  seal  of 
the  justice  deputing,  on  the  back  of  the  process  which  the  per- 
son receiving  the  same  shall  be  deputed  to  execute:  Provided, 
however,  that  the  above  shall  not  apply  to  justice  precincts  hav- 
ing a  population  of  twenty-five  thousand  (25,000)  and  over,  in 
which  precincts  the  duly  elected,  and  qualified  constable  may  ap- 
point a  suitable  person  as  deputy  constable  in  his  precinct,  who 
shall  serve  as  such  deputy  constable  during  the  term  of  office 
of  the  said  constable  so  appointing  him,  unless  he  shall  die,  re- 
sign, or  be  removed  by  the  said  constable,  and  the  person  so  ap- 
pointed as  a  deputy  constable,  before  entering  upon  the  duties 
of  his  office,  shall  give  bond  in  the  sum  of  two  thousand  (2,000) 
dollars,  payable  to  the  people  of  the  state  of  Colorado,  with  sure- 
ties to  be  approved  as  required  by  law,  and  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  that  he  will  pay 
over  all  moneys  which  may  come  to  his  hands  by  virtue  thereof, 
and  shall  subscribe  the  oath  of  office  provided  by  law,  which  shall 
be  indorsed  on  his  bond.  The  deputy  constable  shall  do  and  per- 
form any  and  all  duties  prescribed  by  law  to  be  performed  by  the 
duly  elected  constable.  AU  warrants  and  writs  issued  in  the  jus- 
tices of  the  peace  courts  in  criminal  cases  shall  be  served  by  the 
duly  elected  constable  or  the  deputy  constable.  Such  deputy 
constable  shall  receive  such  compensation  as  may  be  allowed  by 
the  board  of  county  commissioners  not  to  exceed  the  sum  of  one 
hundred  dollars  per  month.^ 

1  (Colo.)  Bev.  Stats.,  see.  3900. 
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THE  FOLLOWnra  OHAPTEBS  00MPBI8E  THE  PBINOIPAL 
PROVISIONS  OF  THE  OAUFOBNIA  CIVIL  CODE  SE- 
LATINQ  TO  SUBSTANTIVE  LAW. 

CHAPTER  XO. 

SALES. 
ARTICLE  L 

AaBEEMENT  FOB  SALB. 

8  37^0.    Agreement  for  sale. 

i  STd-l.    Agreement  to  sell  real  property. 

§  3730.    Agreement  for  Sale. 

An  agreement  for  sale  is  either: 

1.  An  agreement  to  sell; 

2.  An  agreement  to  buy;  or, 

8.  A  mutiial  agreement  to  sell  and  bny.^ 

1  Kerr's  Cyc.  Oit.  Code,  see.  1726. 

§  3731.    Agreement  to  Sell  Beal  Property. 

An  agreement  to  sell  real  property  binds  the  seller  to  execute  a 
conveyance  in  form  sufficient  to  pass  the  title  to  the  property.^ 

«  Kerr's  C^e.  CiT.  C6de^  see.  1781. 
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ARTICLE  IL 

FORM  OF  THE  CONTEAOT. 

§  3732.    Contract  for  sale  of  porsonal  property, 

§  3733.     Contract  to  manufacture. 

§  3734.    Contract  for  sale  of  real  property. 

§  3732.    Contract  for  Sale  of  Personal  Property. 

No  sale  of  personal  property,  or  agreement  to  buy  or  sell  it 
for  a  price  of  two  hundred  dollars  or  more,  is  valid,  unless : 

One.  The  agreement  or  some  note  or  memorandum  thereof  be 
in  writing  and  subscribed  by  the  party  to  be  charged,  or  by  his 
agent;  or. 

Two.  The  buyer  accepts  and  receives  part  of  the  thing  sold, 
or  when  it  consists  of  a  thing  in  action,  part  of  the  evidenees 
thereof,  or  some  of  them ;  or, 

Three.    The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price.* 

1  Kerr's  Cyc.  CIt.  Code,  sec.  1739. 

§  3733.    Contract  to  Manufacture. 

An  agreement  to  manufacture  a  thing,  from  materials  furnished 
by  the  manufacturer,  or  by  another  person,  is  not  within  the 
provisions  of  the  last  section.* 

1  Kerr's  Cye.  Civ.  C6de,  sec.  1740. 

§  3734.    Contract  for  Sale  of  Beal  Property. 

No  agreement  for  the  sale  of  real  property,  or  of  an  interest 
therein,  is  valid,  unless  the  same,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  subscribed  by  the  party  to  be  charged, 
or  his  agent,  thereunto  authorized  in  writing;  but  this  does  not 
abridge  the  power  of  any  court  to  compel  the  specific  performance 
of  any  agreement  for  the  sale  of  real  property  in  case  of  part  per- 
formance thereof.* 

I  Kerr's  Cjt.  Civ.  Code,  sec.  1741. 
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AETICLE  m. 

BIGHTS  AND  DUTISS  OF  flELLBH. 

B7di5.  When  teller  may  resell. 

3736.  Delivery  on  demand. 

3737.  Delivery,  where  made. 

3738.  Expense  of  transportation. 
9789.  Notice  of  election  as  to  delivery. 
S740.  Bayer's  directions  as  to  manner  of  sending  thinf  sold. 

3741.  Delivery  to  be  within  reasonable  honrs. 

3742.  Warranty  of  title  to  personal  property. 

3743.  Warranty  on  sale  by  sample. 

3744.  When  seller  knows  that  buyer  relies  on  his  statements;  etc. 

3745.  Merchandise  not  in  existence. 
3740.  Manufacturer's  warranty  against  latent  defects. 

3747.  Thing  bought  for  particular  purpose. 

3748.  When  thing  cannot  be  examined  by  buyer, 

3749.  Trademarks. 

3750.  Other  marks. 

3751.  Warranty  on  sale  of  written  instmmeat. 

3752.  Warranty  of  provisions  for  domestic  as«. 
3753b  Warranty  on  sale  of  goodwill. 

3754.  Warranty  upon  judicial  sale. 

3755.  Effect  of  general  warranty. 

§  3736.    When  Seller  may  Resell 

If  a  buyer  of  personal  property  does  not  pay  for  it  according  to 
contract,  and  it  remains  in  the  possession  of  the  seller  after  pay- 
ment is  due,  the  seller  may  rescind  the  sale,  or  may  enforce  his 
lien  for  the  price,  in  the  manner  prescribed  by  the  title  on  liens.^ 

1  Eierr's  Cyc.  Civ.  Code,  sec.  1749. 

§  3736.    Delivery  on  Demand. 

One  who  sells  personal  property,  whether  it  was  in  his  posses- 
sion at  the  time  of  sale  or  not,  must  put  it  into  a  condition  fit  for 
delivery,  and  deliver  it  to  the  buyer  within  a  reasonable  time 
after  demand,  unless  he  has  a  lien  thereon.^ 


^  Kerr's  Ojc,  Civ.  Code,  sec.  1753. 


§§3737-3742  hillybb's  justices'  codk  1514 

§  3737.    Delivery,  Where  Made. 

Personal  property  sold  is  deliverable  at  the  place  where  it  is  at 
the  time  of  the  sale  or  agreement  to  sell,  or  if  it  is  not  then  in 
existence,  it  is  deliverable  at  the  place  where  it  is  produced.^ 

1  EJ&n'B  Cyc  GIt.  Code,  tee.  1754. 

§  3738.    Expense  of  Transportation. 

One  who  sells  personal  property  must  bring  it  to  his  own  door, 
or  other  convenient  place,  for  its  acceptance  by  the  buyer,  but 
further  transportation  is  at  the  risk  and  expense  of  the  buyer .^ 

1  Kerr's  Cyc  Cir.  Code,  sec.  1755. 

§  3739.    Notice  of  Election  as  to  Delivery. 

When  either  party  to  a  contract  of  sale  has  an  option  as  to  the 
time;  place,  or  manner  of  delivery,  he  must  give  the  other  party 
reasonable  notice  of  his  choice;  and  if  he  does  not  give  such 
notice  within  a  reasonable  time,  his  right  of  option  is  waived.^ 

1  Kerr's  Gjc.  Civ.  Code,  sec.  1756. 

§  3740.    Buyer's  Directions  as  to  Manner  of  Sending  Thing  Sold. 

If  a  seller  agrees  to  send  the  thing  sold  to  the  buyer,  he  must 
follow  the  directions  of  the  latter  as  to  the  manner  of  sending, 
or  it  will  be  at  his  own  risk  during  its  transportation.  If  he  fol- 
lows such  directions,  or  if,  in  the  absence  of  special  directions  he 
uses  ordinary  care  in  forwarding  the  thing,  it  is  at  the  risk  of  the 
buyer.* 

1  Kerr's  Cjc,  dr.  Code,  see.  1757. 


§  3741.    Delivery  to  be  Within  Seasonable  Hours. 

The  delivery  of  a  thing  sold  can  be  offered  or  demanded  only 
within  reasonable  hours  of  the  day.* 

1  Kerr's  C^e.  Cir.  Code,  see.  1758. 

§  8742.    Warranty  of  Title  to  Personal  Property. 

One  who  sells  or  agrees  to  sell  personal  property,  as  his  own, 
thereby  warrants  that  he  has  a  good  and  unencumbered  title 
thereto.* 

1  Kirr's  Gjre.  GIt.  Code,  sec.  1760. 
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§  3743.     Warranty  on  Sale  by  Sample. 

One  who  sells  or  agrees  to  sell  goods  by  sample  thereby  war- 
rants the  bulk  to  be  equal  to  the  sample.^ 

^  Kerr'B  CJyc.  Cir.  Code,  see.  1766. 

§  3744.  When  Seller  Knows  That  Buyer  Belies  on  His  State- 
ments, etc. 
One  who  sells  or  agrees  to  sell  personal  property,  knowing  that 
the  buyer  relies  upon  his  advice  or  judgment,  thereby  warrants 
to  the  buyer  that  neither  the  seller,  nor  any  agent  employed  by 
him  in  the  transaction,  knows  the  existence  of  any  fact  concern- 
ing the  thing  sold  which  would,  to  his  knowledge,  destroy  the 
buyer's  inducement  to  buy.^ 

1  Eerr'8  Cyc  Cfir.  Code,  sec  1767. 

§  3746.    Merchandise  not  in  Existence. 

One  who  agrees  to  sell  merchandise  not  then  in  existence, 
thereby  warrants  that  it  shall  be  sound  and  merchantable  at  the 
place  of  production  contemplated  by  the  parties,  and  as  nearly  so, 
at  the  place  of  delivery,  as  can  be  secured  by  reasonable  care.^ 

1  Kerr's  Cje.  GIt.  Code,  see.  1768. 

§  3746.    Manufacturer's  Warranty  Against  Latent  Defects. 

One  who  sells  or  agrees  to  sell  an  article  of  his  own  manufacture 
thereby  warrants  it  to  be  free  from  any  latent  defect^  not  dis- 
closed to  the  buyer,  arising  from  the  process  of  manufacture,  and 
also  that  neither  he  nor  his  agent  in  such  manufacture  has  know- 
ingly used  improper  materials  therein.^ 

1  Kerr's  Cjt.  CIt.  Code,  see.  1769. 

§  3747.    Thing  Bought  for  Particular  Purpoie. 

One  who  manufactures  an  article  under  an  order  for  a  partic- 
ular purpose,  warrants  by  the  sale  that  it  is  reasonably  fit  for  that 
puri)ose.^ 

1  Kerr's  C^e.  Clr.  Code,  see.  1770. 

§  3748.    When  Thing  cannot  be  Examined  by  Bnyer. 

One  who  sells  or  agrees  to  sell  merchandise  inaccessible  to  the 
examination  of  the  buyer,  thereby  warrants  that  it  is  sound  and 
merchantable.^ 

1  Korr's  Cyc  Cit.  Code,  see.  1771. 
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§  3749.    Trademarkg. 

One  who  sells  or  agrees  to  sell  any  artiele  to  which  there  is 
affixed  or  attached  a  trademark,  thereby  warrants  that  ntark  to 
be  genuine  and  lawfully  used.^ 

1  Kerr's  Cyc.  CIt.  Code,  sec.  1772. 

§  3750.    Othor  Marks. 

One  who  sells  or  agrees  to  sell  any  article  to  which  there  is 
affixed  or  attached  a  statement  or  mark  to  express  the  quantity  or 
quality  thereof,  or  the  place  where  it  was,  in  whole  or  in  part, 
produced,  manufactured,  or  prepared,  thereby  warrants  the  truth 
thereof.^ 

1  Kerr's  Cyc.  CIt.  Code,  sec.  1773. 

§  3761.    Warranty  on  Sale  of  Written  Instrument. 

One  who  sells  or  agrees  to  sell  an  instrument  purporting  to  bind 
anyone  to  the  performance  of  an  act,  thereby  warrants  that  he 
has  no  knowledge  of  any  facts  which  tend  to  prove  it  worthless, 
such  as  the  insolvency  of  any  of  the  parties  thereto,  where  that 
is  material,  the  extinction  of  its  obligations,  or  its  invalidity  for 
any  cause.^ 

1  Kerr's  Cyc.  Cit.  Code,  sec.  1778. 

§  3762.    Warranty  of  Provisions  for  Domestic  Use. 

One  who  makes  a  business  of  selling  provisions  for  domestic  use 
warrants  by  a  sale  thereof,  to  one  who  buys  for  actual  consump- 
tion, that  they  are  sound  and  Wholesome.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1775. 

§  3763.    Warranty  on  Sale  of  OoodwilL 

One  who  sells  the  goodwill  of  a  business  thereby  warrants  that 
he  will  not  endeavor  to  draw  off  any  of  the  customers.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1776. 

§  3764.    Warranty  upon  Judicial  Sale. 

Upon  a  judicial  sale,  the  only  warranty  implied  is  that  the  seller 
does  not  know  that  the  sale  will  not  pass  a  good  title  to  the 
property.^ 

1  Kerr's  Cyc  Civ.  Code,  sec.  1777. 
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§  3765.    Effect  of  General  Warranty. 

A  general  warranty  does  not  extend  to  defects  inconsistent 
therewith  of  which  the  buyer  was  then  aware,  or.  which  were  then 
easily  discernible  by  him  without  the  exercise  of  peculiar  skill ;  but 
it  extends  to  all  other  defects.^ 

1  Kerr's  Gye.  CIt.  Code,  sec.  177S. 
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ARTICLE  IV. 

BIGHTS  AND  DUTIES  OF  BUYEB. 

§  S756.  Priee,  when  to  be  paid. 
§  3757.  Bight  to  inspect  goods. 
8  3758.    Bights  in  ease  of  breach  of  warrantj. 

§  3766.    Price,  When  to  be  Paid. 

A  buyer  must  pay  the  price  of  the  thing  sold  on  its  delivery,  and 
must  take  it  away  within  a  reasonable  time  after  the  seller  offers 
to  deliver  it.* 

1  Kerr's  C^c.  CIt.  Code,  see.  178i. 

§  3757.    Bight  to  Inspect  Goods. 

©n  an  agreement  for  sale,  with  warranty,  the  buyer  has  a  right 
to  inspect  the  thing  sold,  at  a  reasonable  time,  before  accepting 
it;  and  may  rescind  the  contract  if  the  seller  refuses  to  permit 
him  to  do  so.^ 

%  Eierr's  C^e.  CIt.  Code,  sec.  1785. 

§  3768.    Bights  in  Case  of  Breadi  of  Warranty. 

The  breach  of  a  warranty  entitles  the  buyer  to  rescind  an  agree- 
ment for  sale,  but  not  an  executed  sale,  unless  the  warranty  was 
intended  by  the  parties  to  operate  as  a  condition.* 

1  Kerr's  Ojc  CIt.  GddOj  tec.  1786^ 
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ARTICLE  V. 

SALE  BY  AUCTION. 

S  3759.  Sale,  when  complete. 

f  3760.  Withdrawal  of  bid. 

§  3761.  Sale  under  written  conditions. 

§  3762.  Bights  of  buyer  upon  sale  without  reservib 

fi  3763.  By-bidding. 

9  3764.  Auctioneer's  memorandum  of  sale. 

§  3769.    Sale,  When  Complete. 

A  sale  by  auction  is  complete  when  the  auctioneer  publicly  an- 
nounces, by  the  fall  of  his  hammer,  or  in  any  other  customary 
manner,  that  the  thing  is  sold.^ 

1  Eerr's  Pyc  Ciy.  God»,  see.  1793. 

§  3760.    Withdrawal  of  Bid. 

Until  the  announcement  mentioned  in  the  last  section  has  been 
made,  any  bidder  may  withdraw  his  bid,  if  he  does  so  in  a  manner 
reasonably  sufficient  to  bring  it  to  the  notice  of  the  auctioneer.^ 

1  Eierr's  Cy«.  Cit.  Code,  see.  1794. 

§  3761.    Sale  Under  Written  Conditions. 

When  a  sale  by  auction  is  made  upon  written  or  printed  con- 
ditions, such  conditions  cannot  be  modified  by  any  oral  declara- 
tion of  the  auctioneer,  except  so  far  as  they  are  for  his  own 
benefit.* 

1  Eerr's  Cye.  CIt.  Code,  sec.  1795. 

§  3762.    Bights  of  Buyer  upon  Sale  Without  Besenre. 

If,  at  a  sale  by  auction,  the  auctioneer,  having  authority  to  do 
so,  publicly  announces  that  the  sale  wiU  be  without  reserve,  or 
makes  any  announcement  equivalent  thereto,  the  highest  bidder 
in  good  faith  has  an  absolute  right  to  the  completion  of  the  sale 
to  him ;  and,  upon  such  a  sale,  bids  by  the  seller,  or  any  agent  for 
him,  are  void.* 

1  Kerr's  Cje.  Cir.  Gods,  see.  1796. 
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§  3763.    By-bidding. 

The  employment  by  a  seller  of  any  person  to  bid  at  a  sale  by 
auction,  without  the  knowledge  of  the  buyer,  without  an  inten- 
tion on  the  part  of  suoh  bidder  to  buy,  and  on  the  part  of  the 
seller  to  enforce  his  bid,  is  a  fraud  upon  the  buyer,  which  oititles 
him  to  rescind  his  purchase.^ 

I  Kerr's  Cyc  Civ.  Cod©,  sec.  1797. 

§  3764.    Anetioneer's  Memorandum  of  Sale. 

When  property  is  sold  by  auction,  an  entry  made  by  the 
auctioneer,  in  his  sale-book,  at  the  time  of  the  sale,  specifying  the 
name  of  the  person  for  whom  he  sells,  the  thing  sold,  the  price, 
the  terms  of  sale,  and  the  name  of  the  buyer,  binds  both  the 
parties  in  the  same  manner  as  if  made  by  themselves.^ 

1  Keorr's  Cjc  Ciy.  Cods,  see.  179S. 
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CHAPTER  XCI. 

DEPOSIT. 
ARTICLE  L 

STORAGE. 

I  3765.  Degree  of  eare  required  of  depositary  for  liire. 

i  3766.  Rate  of  eompenBation  for  fraction  of  a  week,  ete. 

§  3767.  Tfrmination  of  deposit  in  absence  of  agreement. 

I  3768.  Termination  of  deposit  bj  payment  of  amoant  dne. 

I  3769.  Iiiea  for  storage  charges,  advancesy  insnranee,  and  expenses. 

I  3770.  Storage  property  to  be  sold. 

§  3766.    Degree  of  Oare  Required  of  Depoeltaiy  for  Hire. 

A  depositary  for  hire  must  use  at  leagt  ordinary  care  for  the 
preservation  of  the  thing  deposited.^ 

^  Kerr's  Gyc.  CIt.  Code,  sec.  1852. 

§  S786.    Rate  of  Compensation  for  Fraction  of  a  Week,  eto. 

In  the  absence  of  a  different  agreement  or  usage,  a  depositary 
for  hire  is  entitled  to  one  week's  hire  for  the  sustenance  and 
shelter  of  living  animals  during  any  fraction  of  a  week,  and  to 
half  a  month's  hire  for  the  storage  of  any  other  property  during 
any  fraction  of  a  half  month.^ 

1  Kerr's  Cjre.  CIt.  Code,  see.  1853. 

§  3767.    Termination  of  Deposit  in  Absence  of  Agreement. 

In  the  absence  of  an  agreement  as  to  the  length  of  time  during 
which  a  deposit  is  to  continue,  it  may  be  terminated  by  the  de- 
positor at  any  time,  and  by  the  depositary  upon  reasonable 
notice.* 

1  Kerr's  Cje.  CiT.  Cbde,  see.  1854. 

§  3768.    Termination  of  Deposit  by  Payment  of  Amount  Due. 

Notwithstanding  an  agreement  respecting  the  length  of  time 
during  which  a  deposit  is  to  continue,  it  may  be  terminated  by 
96 
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tlie  depositor  on  paying  all  that  would  become  due  to  the  de- 
positary in  case  of  the  deposit  so  continuing.^ 

1  Earr*!  Cjc  Gir.  Oocto,  Me.  1855. 

§  3769.    Lien  for  Storage  Charges,  Advances,  Insorance,  and  Ex- 
penses. 

A  depositary  for  hire  has  a  lien  for  storage  charges  and  for 
advances  and  insurance  incurred  at  the  request  of  the  bailor,  and 
for  money  necessarily  expended  in  and  about  the  care,  preserva- 
tion and  keeping  of  the  property  stored,  and  he  also  has  a  lien 
for  money  advanced  at  the  request  of  the  bailor,  to  discharge  a 
prior  lien,  and  for  the  expenses  of  a  sale  where  default  has  been 
made  in  satisfying  a  valid  lien.  The  rights  of  the  depositary  for 
hire  to  such  lien  are  regulated  by  the  title  on  liens.*^ 

1  Keorr'fl  Gyc  Ciy.  Cocte,  sec.  1856. 

§  3770.    Storage  Property  to  be  Sold. 

If  from  any  cause  other  than  want  of  ordinary  care  and  dili- 
gence on  his  part,  a  depositary  for  hire  is  unable  to  deliver 
perishable  property,  baggage,  or  luggage  received  by  him  for  stor- 
age or  to  collect  his  charges  for  storage  due  thereon,  he  may  cause 
such  property  to  be  sold,  in  open  market,  to  satisfy  his  lien  for 
storage;  provided,  that  no  property  except  perishable  property 
shall  be  sold,  under  the  provisions  of  this  section,  upon  which 
storage  charges  shall  not  be  due  and  unpaid  for  one  year  at  the 
time  of  such  sale.^ 

1  Kerr's  C^c  CIt.  Oode,  sec  1857. 
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RETICLE  n. 

WAREHOUSEMEN. 

f  3771.  Warehouse  reeeipts,  when  must  not  be  issued. 

9  S772.  Property  not  to  be  removed  without  consent  in  writing. 

S  3773.  Warehouse  receipts,  classification  and  effect  of. 

9  3774.  Indorsement  on  negotiable  receipt  of  property  delivered* 

9  3775.  Non-negotiable  receipts  and  their  effecL 

9  3776.  Liability  for  loss  by  fire. 

§  3771.    Warehouse  Beceipts,  When  must  not  be  Issnied. 

A  warehouseman,  wharfinger,  or  other  person  doing  a  storage 
business  must  not  issue  any  receipt  or  voucher  for  any  mer- 
chandise, grain,  or  other  product  or  thing  of  value,  to  any  person 
purporting  to  be  the  owner  thereof,  nor  to  any  person  as  security 
for  any  indebtedness  or  for  the  performance  of  any  obligation, 
unless  such  merchandise,  grain,  or  other  product,  commodity,  or 
thing  has  been,  in  good  faith,  received  by  such  warehouseman, 
wharfinger  or  other  person,  and  is  in  his  store  or  under  his  control 
at  the  time  of  issuing  his  receipt;  nor  must  any  second  receipt 
for  any  such  property  be  issued  while  a  former  receipt  for  any 
part  thereof  is  outstanding  and  uncanceled.^ 

1  Kerr's  Qyc  Civ.  Oode,  see.  1858. 

§  S772.    Properly  not  to  be  Removed  Without  Consent  in  Writ- 
ing. 

No  warehouseman,  wharfinger,  or  other  person  must  sell  or 
encumber,  ship,  transfer,  or  remove  beyond  his  immediate  con- 
trol any  property  for  which  a  receipt  has  been  given,  without  the 
consent  in  writing  of  the  person  holding  such  receipt  plainly 
indorsed  thereon  in  ink.^ 

1  Kerr's  Cyc.  CiT.  Oode,  see.  1858a. 

§  8773.    Warehouse  Beceipts,  Classiflcation  and  Effect  of. 

Warehouse  receipts  for  property  stored  are  of  two  classes :  first, 
transferable  or  negotiable;  and  second,  nontransferable  or  non- 
negotiable.  Under  the  first  of  these  classes  the  property  is  trans- 
ferable by  indorsement  of  the  party  to  whose  order  such  receipt 
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was  issued,  and  such  indorsement  is  a  valid  transfer  of  the  prop- 
erty represented  by  the  receipt,  and  may  be  in  blank  cr  to  the 
order  of  another.  All  warehouse  receipts  must  distinctly  state 
on  their  face  for  what  they  are  issued  and  its  brands  and  dis- 
tinguishing marks  and  the  rate  of  storage  per  month  or  season, 
and,  in  the  case  of  grain,  the  kind,  the  number  of  sacks,  and 
pounds.  If  a  receipt  is  not  negotiable,  it  must  have  printed 
across  its  face,  in  red  ink,  in  bold,  distinct  letters,  the  word  ^'non- 
negotiable."^ 

t  Kerr's  Cye^  Civ.  C6de,  sec.  1858b. 

§  3774.    IncUnrsement  on  Negotiable  Seeeipt  of  Property  De- 
liverecL 

If  a  negotiable  receipt  is  issued  for  any  property,  neither  the 
person  issuing  it  nor  any  other  person  into  whose  care  or  control 
the  property  comes  must  deliver  any  part  thereof  without  indors- 
ing on  the  back  of  the  receipt,  in  ink,  the  amount  and  date  of  the 
delivery;  nor  can  he  be  allowed  to  make  any  offset,  claim,  or 
demand  other  than  is  expressed  on  the  face  of  the  receipt,  when 
called  upon  to  deliver  any  property  for  which  it  was  issued.^ 

1  Eiarr's  Qfc.  CIt.  Oode,  sec  1858o. 

« 

§  3776.    NoBrnegotiable  Receipts  and  Their  Effect. 

If  a  non-negotiable  receipt  is  issued  for  any  property,  neither 
the  person  issuing  nor  any  other  person  in  whose  care  or  control 
the  property  comes  must  deliver  any  part  thereof,  except  upon 
the  written  order  of  the  person  to  whom  the  receipt  was  issued.^ 

1  Kerr's  Cyc.  CIt.  Gode,  sec.  1858d. 

§  3776.    Liability  for  Loss  by  Fire. 

No  warehouseman  or  other  person  doing  a  general  storage  busi- 
ness is  responsible  for  any  loss  or  damage  to  property  by  fire 
while  in  his  custody,  if  he  exercises  reasonable  care  and  diligence 
for  its  protection  and  preservation.^ 

1  Kieirr's  Cjc  CSt.  Code,  sec.  1858e. 
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ARTICLE  nL 

INNKEEPESa 

I  3777.  iBBkeeper's  liabiUtjr. 

I  3778.  How  exempted  from  liability. 

9  3779.  Hotel  charges  to  be  a  lien  upon  baggage. 

i  3780.  Unclaimed  baggage  maj  be  sold  at  auction— Notice* 

i  3781.  Keeper  to  poet  rates  of  charges. 

§  3777.    limkeeper's  Liability. 

The  liability  of  an  innkeeper,  hotel-keeper,  boarding  and  lodg- 
ing house  keeper,  for  losses  of  or  injuries  to  personal  property, 
other  than  money,  placed  by  his  guests,  boarders,  or  lodgers 
under  his  care,  is  that  of  a  depositary  for  hire;  provided,  how- 
ever, that  in  no  case  shall  such  liability  exceed  the  sum  of  one 
hundred  dollars  for  each  trunk  and  its  contents,  fifty  dollars  for 
each  valise  or  traveling-bag  and  contents,  and  ten  dollars  for  each 
box,  bundle,  or  package  and  contents,  so  placed  under  his  care, 
unless  he  shall  have  consented  in  writing  with  the  owner  thereof 
to  assume  a  greater  liability.^ 

%  Kiarr's  Cyc.  Oiy.  Code,  sec.  1859. 

§  3778.    How  Exempted  from  Liability. 

If  an  innkeeper,  boarding-house  or  lodging-house  keeper,  keeps 
a  fireproof  safe,  and  gives  notice  to  a-  guest,  boarder,  or  lodger, 
either  personally  or  by  putting  up  a  printed  notice  in  a  prominent 
place  in  the  office  or  the  room  occupied  by  the  guest,  boarder,  or 
lodger,  that  he  keeps  such  a  safe  and  will  not  be  liable  for  money, 
jewelry,  documents,  or  other  articles  of  unusual  value  and  small 
compass,  unless  placed  therein,  he  is  not  liable,  except  so  far  as 
his  own  acts  shall  contribute  thereto,  for  any  loss  of  or  injury 
to  such  articles,  if  not  deposited  with  him  to  be  placed  therein, 
nor  in  any  case  more  than  the  sum  of  two  hundred  and  fifty  dol- 
lars for  any  or  all  such  property  of  any  individual  guest,  bearder, 
or  lodger,  unless  he  shall  have  given  a  receipt  in  writing  therefor 
to  such  guest,  boarder,  or  lodger.^ 

1  Eiearr'e  Cyc  CIt.  Code,  sec.  1860. 
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§  3779.    Hotel  Chargee  to  be  a  Lien  upon  Baffgafe. 

Hotel,  inn,  boarding-house  and  lodging-house  keepers  shall 
have  a  lien  upon  the  baggage  and  other  property  of  value  of  their 
guests,  or  boarders,  or  lodgers,  brought  into  such  hotel,  inn,  or 
boarding  or  lodging  house,  by  such  guests,  or  boarders,  or  lodgers, 
for  the  proper  charges  due  from  such  guests,  or  boarders,  or  lodgers, 
for  their  accommodation,  board  and  lodging,  and  room  rent, 
and  such  extras  as  are  furnished  at  their  request,  with  the  right 
to  the  possession  of  such  baggage  or  other  property  of  value, 
until  all  such  charges  are  paid.^ 

1  Korr's  C^e.  CIt.  Code,  see.  1861. 

§  3780.    Unclaimed  Baggage  may  be  Sold  at  Auction — ^Notice. 

Whenever  any  trunk,  carpet-bag,  valise,  box,  bundle,  or  other 
baggage  has  heretofore  come,  or  shall  hereafter  come  into  the 
possession  of  the  keeper  of  any  hotel,  inn,  boarding  or  lodging 
house,  as  such,  and  has  remained  or  shall  remain  unclaimed  for 
the  period  of  six  months,  such  keeper  may  proceed  to  sell  the 
same  at  public  auction,  and  out  of  the  proceeds  of  such  sale  may 
retain  the  charges  for  storage,  if  any,  and  the  expanses  of  adver- 
tising and  sale  thereof;  but  no  such  sale  shall  be  made  until  the 
expiration  of  four  weeks  from  the  first  publication  of  notice  of 
such  sale  in  a  newspaper  published  in  or  nearest  the  city,  town, 
village,  or  place  in  which  said  hotel,  inn,  boarding  or  lodging 
house  is  situated.  Said  notice  shall  be  published  once  a  week, 
for  four  successive  weeks,  in  some  newspaper,  daily  or  weekly,  of 
general  circulation,  and  shall  contain  a  description  of  each  trunk, 
carpet-bag,  valise,  box,  bundle,  or  other  baggage,  as  near  as  may 
be;  the  name  of  the  owner,  if  known;  the  name  of  such  keeper, 
and  the  time  and  place  of  sale;  and  the  expenses  incurred  for 
advertising  shall  be  a  lien  upon  such  trunk,  carpet-bag,  valise, 
box,  bundle,  or  other  baggage,  in  a  ratable  proportion,  according 
to  the  value  of  such  piece  of  property,  or  thing,  or  article  sold; 
and  in  case  any  balance  arising  from  such  sale  shall  not  be 
claimed  by  the  rightful  owner  within  one  week  from  the  day  of 
said  sale,  the  same  shall  be  paid  into  the  treasury  of  the  county 
in  which  such  sale  took  place ;  and  if  the  same  be  not  claimed  by 
the  owner  thereof,  or  his  legal  representatives,  within  one  year 
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thereafter,  the  same  shall  be  paid  into  the  general  fund  of  said 
connty.^ 

1  Kerr's  Cye.  dr.  Codto,  see.  1862. 

§  3781.    Keeper  to  Post  Bates  of  Charges. 

Every  keeper  of  a  hotel,  inn,  boarding  or  lodging  house,  shall 
post  in  a  conspicuous  place  in  the  office  or  public  room,  and  in 
every  bedroom  of  said  hotel,  boarding-house,  inn,  or  lodging- 
house,  a  printed  copy  of  this  section,  and  a  statement  of  charge 
or  rate  of  charges  by  the  day,  and  for  meals  or  item^  furnished, 
and  for  lodging.  No  charge  or  sum  shall  be  collected  or  received 
by  any  such  person  for  any  service  not  actually  rendered,  or 
for  any  item  not  actually  delivered,  or  for  any  greater  or  other 
sum  than  he  is  entitled  to  by  the  general  rules  and  regulations 
of  said  hotel,  inn,  boarding  or  lodging  house.  For  any  violation 
of  this  section,  or  any  provision  herein  contained,  the  offender 
shall  forfeit  to  the  injured  party  three  times  the  amount  of  the 
sum  charged  in  excess  of  what  he  is  entitled  to.^ 

1  Ejnrr's  Cyc  dr.  Code,  see.  1863. 
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ARTICLE  IV. 

PINDINCJ. 

9  3782.  Obligation  of  finder. 

9  3783.  Finder  of  goods  or  aioney,  or  taving  animalB|  dntj  of. 

9  3784.  Claimant  to  prove  ownership. 

9  3785.  Bewardy  etc.,  to  finder. 

9  3786.  Finder  may  put  thing  found  in  storage. 

9  3787.  When  finder  may  sell  the  thing  f  onnd. 

9  3788.  How  sale  is  to  be  made. 

9  3789.  Property  vests  ii>  finder,  when — ^Liability  of  flndw  to  owmer. 

9  3790.  Thing  abandoned. 

§  3782.    Obligation  of  Finder. 

One  who  finds  a  thing  lost  is  not  bound  to  take  charge  of  it,  but 
if  he  does  so  he  is  thenceforward  a  depositary  for  the  owner,  with 
the  rights  and  obligations  of  a  depositary  for  hire.^ 

1  Kerr's  Cye.  CHt.  Code,  see.  1864. 

§  3783.  Finder  of  Ooods  or  Money,  or  Saving  Animals,  Duty  of. 
If  the  finder  of  a  thing,  other  than  a  domestic  animal,  takes 
possession  thereof,  or  if  a  person  saves  any  such  animal  from 
drowning  or  starvation,  he  must,  within  a  reasonable  time,  inform 
the  owner  thereof,  if  known,  and  make  restitution  to  him  upon 
demand,  without  compensation,  except  a  reasonable  charge  for 
saving  and  caring  therefor.  If  the  owner  is  not  known  to  such 
finder  or  saver,  he  must,  within  five  days,  file  an  affidavit  with  the 
justice  of  the  peace  of  the  county  whose  office  is  nearest  to  the 
place  of  such  finding  or  saving,  particularly  describing  the  prop- 
erty  and  the  time,  place,  and  circumstances  under  which  it  was 
found  or  saved.  Such  justice  must  then  summon  three  disin- 
terested persons  to  appraise  the  property.  They,  or  a  majority  of 
them,  must  make  two  lists  of  the  valuation  and  description  of 
the  property,  by  them  verified,  and  deliver  one  of  such  lists  to  the 
justice  of  the  peace,  to  be  kept  by  him  on  file  in  his  office,  and 
the  other  list  must  be  delivered  to  such  finder  or  saver,  who  must, 
within  five  days  thereafter,  cause  it  to  be  filed  for  record  in  the 
office  of  the  county  recorder  of  the  county,  who  must  record  it  in 
a  book  known  as  the  "Estray  and  Lost  Properly  Book."^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  1865. 
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§  8784.    Oblmant  to  Prore  Ownenhip. 

The  finder  of  a  thing  may,  in  good  faith,  before  giving  it  np, 
reqnire  reasonable  proof  of  ownership  from  any  person  claiming 
it^ 

1  Kerr's  Cjt,  GIt.  Code,  sec.  1866. 

§  3786.    Reward,  etc.,  to  Finder. 

The  finder  of  a  thing  is  entitled  to  compensation  for  all  ex- 
penses necessarily  incurred  by  him  in  its  preservation,  and  for  any 
other  service  necessarily  performed  by  him  about  it,  and  to  a  rea- 
sonable reward  for  keeping  it.^ 

1  Kerr's  Cy«.  Civ.  Gbde,  tee.  1867. 


§  3786.    Finder  may  Put  Thing  Found  in  Storage. 

The  finder  of  a  thing  may  exonerate  himself  from  liability  at 
any  time  by  placing  it  on  storage  with  any  responsible  person  of 
good  character,  at  a  reasonable  expense.^ 

1  EJerr's  Cya.  GIt.  Code,  sec.  1868. 


§  3787.    When  Finder  may  Sell  the  Thing  Found. 

The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing  which  is  com- 
monly the  subject  of  sale,  when  the  owner  cannot,  with  reasonable 
diligence,  be  found,  or,  being  found,  refuses  upon  demand  to  pay 
the  lawful  charges  of  the  finder,  in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing  the 
greater  part  of  its  value ;  or, 

2.  When  the  lawful  charges  of  the  finder  amount  to  two-thirds  of 
its  value.^ 

1  Kerr's  Cyc  CIt.  Code,  sec.  1869. 

§  3788.    How  Sale  is  to  be  Made. 

A  sale  under  the  provisions  of  the  last  section  must  be  made  in 
the  same  manner  as  the  sale  of  a  thing  pledged.^ 

1  Kerr's  Cyc  Civ.  Cbde,  sec.  1870. 

§  3789.    Property  Vests  in  Finder,  When— Liability  of  Finder  to 
Owner. 
If  no  owner  appears  within  six  months  after  such  finding  or 
saving  and  offers  reasonable  proof  of  his  ownership,  and  com- 
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pensates,  or  in  good  faith  offers  to  compensate,  the  fiftder  or  saver 
for  the  expense  necessarily  incurred  by  him,  then  such  property 
vests  in  such  finder  or  saver,  unless  it  is  of  greater  value  than 
twenty  dollars.  If  of  such  greater  value,  he  must  publish  a  copy 
of  such  verified  list  for  three  successive  weeks  in  some  newspaper 
of  general  circulation  published  in  the  county,  and  if  the  owner 
does  not,  within  one  year  after  the  completion  of  such  publica- 
tion, prove  the  property  and  pay,  or  in  good  faith  offer  to  pay, 
all  charges  thereon,  the  title  thereto  vests  in  such  finder  or  saver. 
If  the  finder  or  saver  of  property  does  not  comply  with  the  pro- 
visions of  section  3783,  supra,  or  if,  though  he  does  so  comply,  he 
refuses  to  surrender  the  property  to  an  owner  who  has  made  reason- 
able proof  of  ownership,  and  paid,  or  in  good  faith  offered  to  pay, 
all  legal  charges  thereon,  he  is  liable  to  the  owner  for  double  the 
value  of  the  property,  and  the  owner  may  exonerate  himself  from 
all  liability  arising  out  of  such  property  by  surrendering,  or  offer- 
ing to  surrender,  it  in  satisfaction  thereof.^ 

1  Euerr's  Qjc  Giv.  Oodte,  sec.  1871. 

§  3790.    Thing  Abandoned. 

The  provisions  of  this  article  have  no  application  to  things 
which  have  been  intentionally  abandoned  by  their  owners.^ 

1  Ejorr'B  Oyc  Clt.  Oode,  wo.  1872, 
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0HA1>TEE  XCII. 

LOAN. 
AETICLE  L 

LOAN  FOB  USE. 

i  3791.  Oare  required  of  borrower. 

i  3792.  Care  required  of  borrower  of  living  auitnal, 

9  3793.  Degree  of  skill. 

i  3794.  Borrower,  when  to  repair  injuries. 

S '  3796.  Use  of  thing  lent. 

i  3796.  Belending  forbidden. 

i  3797.  Borrower,  when  to  bear  expenaea. 

§  3798.  Lender  liable  for  defects. 

i  3799.  Lender  may  require  return  of  thing  lent* 

9  3800.  When  returnable  without  demand. 

9  3801.  Place  of  return. 

§  3791.    Care  Required  of  Borrower. 

A  borrower  for  use  must  use  great  care  for  the  preservation  in 
safety  and  in  good  condition  of  the  thing  lent.^ 

1  Kerr's  Pyc  Cir.  Code,  see.  1886. 


§  3792.    Care  Bequired  of  Borrower  of  Living  Animal. 

One  who  borrows  a  living  animal  for  use,  must  treat  it  with 
great  kindness,  and  provide  everything  necessary  and  suitable  for 
it.i 

1  Kerr's  C^e.  Ciy.  Code,  see.  1887. 

§  3793.    Degree  of  Skill. 

A  borrower  for  use  is  bound  to  have  and  to  exercise  such  skill 
in  the  care  of  the  thing  lent  as  he  causes  the  lender  to  believe  him 
to  possess.^ 

1  Kerr's  Cyc.  CiT.  Oode,  sec.  1888. 

§  3794.    Borrower,  When  to  Bepair  Injuries. 

A  borrower  for  use  must  repair  all  deteriorations  or  injuries  to 
the  thing  lent,  which  are  occasioned  by  his  negligence,  however 
Blight.^ 

1  Kerr's  Cjc  dr.  Code,  sec.  1889. 
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§  3796.    Ufa  of  Thing  Lent 

The  borrower  of  a  thing  for  use  may  use  it  for  such  purposes 
only  as  the  lender  might  reasonably  anticipate  at  the  time  of  lend- 
ing.* 

1  Kerr's  Cyc,  CIt.  Code,  sec.  1890. 

§  3796.    Belending  Forbidden. 

The  borrower  of  a  thing  for  use  must  not  part  with  it  to  a  third 
person,  without  the  consent  of  the  lender.* 

1  Kerr's  Qjc.  Ciy.  Code,  see.  1891. 

§  3797.    Borrower,  When  to  Bear  Expenses. 

The  borrower  of  a  thing  for  use  must  bear  all  its  expenses  dur- 
ing the  loan,  except  such  as  are  necessarily  incurred  by  him  to 
preserve  it  from  unexpected  and  unusual  injury.  For  such  ex- 
penses he  is  entitled  to  compensation  from  the  lender,  who  may, 
however,  exonerate  himself  by  surrendering  the  thing  to  the  bor- 
rower.* 

1  Kerr's  Cyc.  CIt.  Code,  sec.  1892. 

§  3796.    Lender  Liable  for  Defects. 

The  lender  of  a  thing  for  use  must  indemnify  the  borrower  for 
damage  caused  by  defects  or  vices  in  it,  which  he  knew  at  the  time 
of  lending,  and  concealed  from  the  borrower.* 

1  Kerr's  Cyc  Ciw.  Code,  see.  1893. 

§  3799.    Lender  may  Require  Betum  of  Thing  Lent. 

The  lender  of  a  thing  for  use  may  at  any  time  require  its  return, 
even  though  he  lent  it  for  a  specified  time  or  purpose.  But  if, 
on  the  faith  of  such  an  agreement,  the  borrower  has  made  such 
arrangements  that  a  return  of  the  thing  before  the  period  agreed 
upon  would  cause  him  loss,  exceeding  the  benefit  derived  by  him 
from  the  loan,  the  lender  must  indemnify  him  for  such  loss,  if 
he  compels  such  return,  the  borrower  not  having  in  any  manner 
violated  his  duty.* 

1  Kerr's  Cjc  Cly.  Code,  sec.  1894. 
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§  3800.    When  Brtnmable  Without  Demand. 

If  a  thing  is  lent  for  nse  for  a  specified  time  or  pnrpose,  it  must 
be  returned  to  the  lender  without  demand,  as  soon  as  the  time 
has  expired,  or  the  purpose  has  been  accomplished.  In  other 
cases  it  need  not  be  returned  until  demanded.^ 

1  Kerr'a  C^c.  CIt.  Cbde,  tec.  1895. 

§  3801.    Place  of  Betum. 

The  borrower  of  a  thing  for  use  must  return  it  to  the  lender  at 
the  place  contemplated  by  the  parties  at  the  time  of  lending;  or 
if  no  particular  place  was  so  contemplated  by  them,  then  at  the 
place  where  it  was  at  that  time.^ 

I  Karr'B  Qye.  Git.  Oode,  lee.  ISMw 
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RETICLE  n. 

LOAN  OF  MONEY. 

§  3802.  Loan  of  money  defined. 

S  3803.  Loan  presumed  to  be  on  interest. 

§  3804.  Annual  rate. 

S  3805.  Legal  interest. 

8  3806.  Parties  maj  agree  on  any  rate. 

§  3807.  Interest  becomes  part  of  prineipal^  when* 

§  3808.  Interest  on  judgment. 

§  3802.    Loan  of  Money  Defined. 

A  loan  of  money  is  a  contract  by  wUch  one  delivers  a  snm  of 
money  to  another,  and  the  latter  agrees  to  return  at  a  future  time 
a  sum  equivalent  to  that  which  he  borrowed.  A  loan  for  mere  use 
is  governed  by  the  chapter  on  loan  for  use.^ 

1  Kerr's  Cy^  dr.  Code,  see.  1912. 

§3803.    Loan  Presumed  to  be  on  Interest. 

Whenever  a  loan  of  money  is  made,  it  is  presumed  to  be  made 
upon  interest,  unless  it  is  otherwise  expressly  stipulated  at  the 
time  in  writing.^ 

1  Kerr's  Qre.  dr.  Code,  sec.  1914. 

§  3804.    Annual  Bate. 

When  a  rate  of  interest  is  prescribed  by  a  law  or  contract  with- 
out specifying  the  period  of  time  by  which  such  rate  is  to  be  calcu- 
lated, it  is  to  be  deemed  an  annual  rate.^ 

1  Kerr's  Cjc  Civ.  Code,  see.  1916. 

§  3805.    Legal  Interest. 

Unless  there  is  an  express  contract  in  writing,  fixing  a  different 
rate,  interest  is  payable  on  all  moneys  at  the  rate  of  seven  per  cent 
per  annum  after  they  become  due,  on  any  instrument  of  writing, 
except  a  judgment,  and  on  moneys  lent,  or  due  on  any  settlement 
of  account,  from  the  day  on  which  the  balance  is  ascertained,  and 
on  moneys  received  to  the  use  of  another  and  detained  from  him. 
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In  the  computation  of  interest  for  a  period  less  than  a  year,  three 
hundred  and  sixty  days  are  deemed  to  constitute  a  year.^ 

1  Kerr's  Qjrc.  Civ.  Code,  sec.  1917. 

§  3806.    Parties  may  Agree  on  Any  Bate. 

Parties  may  agree  in  writing  for  the  payment  of  any  rate  of 
interest,  and  it  shall  be  allowed,  according  to  the  terms  of  the 
agreement,  until  the  entry  and  judgment.^ 

1  Earr's  Cjc  Cir.  Code,  tee.  1918. 

§  3807.    Interest  Becomes  Part  of  Principal,  When. 

The  parties  may,  in  any  contract  in  writing  whereby  any  d(ibt 
is  secured  to  be  paid,  agree  that  if  the  interest  on  such  debt  is 
not  punctually  paid,  it  shall  become  a  part  of  the  principal,  and 
thereafter  bear  the  same  rate  of  interest  ^la  the  principal  debt.^ 

1  Kerr's  C^«.  Civ.  Code,  see.  1919. 

§  3808.    Interest  on  Judgment. 

Interest  is  payable  on  judgments  recovered  in  the  courts  of  this 
state,  at  the  rate  of  seven  per  cent  per  annum,  and  no  greater  rate, 
but  such  interest  must  not  be  compounded  in  any  manner  or  f  orm.^ 

1  Kerr's  Pjre.  Cir.  Code^  sec.  1920. 
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CHAPTER  XCIII. 

HIRING. 
AETICLE  L 

HTBING  IN  GENEBAL. 

8  3809.  Prodnets  of  thing. 
S  3810.  Quiet  poesession. 

9  3<811.  Degree  of  care,  etc.,  on  part  of  hirer. 
9  3812.  Muat  repair  injuriea,  etc. 

9  3813.  Thing  to  let  for  a  particular  purpose. 

9  3814.  When  letter  may  terminate  the  hiring. 

9  3815.  Hirer  maj  terminate  the  hiring^  when. 

9  3816.  When  hiring  terminates. 

9  3817.  When  terminated  by  death,  etc.,  of  party. 

9  3818.  Apportionment  of  hire. 

§  3809.    Products  of  Thing. 

The  products  of  a  thing  hired,  during  the  hiring,  belong  to  the 
hirer.* 

1  Kerr's  Cyc.  Giv.  Code,  see.  1926. 

§  3810.    Quiet  Possession. 

An  agreement  to  let  upon  hire  binds  the  letter  to  secure  to  the 
hirer  the  quiet  possession  of  the  thing  hired  during  the  term  of 
the  hiring,  against  all  persons  lawfully  claiming  the  same.* 

1  Kerr's  Cjc.  CSv.  Code,  sec.  1927. 

§  3811.    Degree  of  Care,  etc.,  on  Part  of  Hirer. 

The  hirer  of  a  thing  must  use  ordinary  care  for  its  preservation 
in  safety  and  in  good  condition.* 

^  Kerr's  Cyt.  Civ.  Obde,  see.  1928. 

§  3812.    Must  Repair  Injuries,  etc. 

The  hirer  of  a  thing  must  repair  all  deteriorations  or  injuries 
thereto  occasioned  by  his  want  of  ordinary  care.^ 

1  Kerr's  G^c.  Civ.  Code,  sec.  1929. 
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§  3813.    Thing  to  Let  for  a  Particular  Purpose. 

When  a  thing  is  let  for  a  particular  purpose  the  hirer  must  not 
use  it  for  any  other  purpose;  and  if  he  does,  he  is  liable  to  the 
letter  for  all  damages  resulting  from  such  use^  or  the  letter  may 
treat  the  contract  as  thereby  rescinded.^ 

1  Kerr's  Cje.  Civ.  Code,  sec.  1030. 

§  3814.    When  Letter  may  Terminate  the  Hiring. 

The  letter  of  a  thing  may  terminate  the  hiring  and  reclaim  the 
thing  before  the  end  of  the  term  agreed  upon : 

1.  When  the  hirer  uses  or  permits  a  use  of  the  thing  hired  in 
a  manner  contrary  to  the  agreement  of  the  parties;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  after  re- 
quest, make  such  repairs  as  he  is  bound  to  make.^ 

1  Kerr's  Cy«.  CIt.  Code,  sec.  1931. 

§  3815.    Hirer  may  Terminate  the  Hiring,  When. 

The  hirer  of  a  thing  may  terminate  the  hiring  before  the  end 
of  the  term  agreed  upon : 

1.  When  the  letter  does  not,  within  a  reasonable  time  after  re- 
quest, fulfill  his  obligations,  if  any,  as  to  placing  and  securing 
the  hirer  in  the  quiet  possession  of  the  thing  hired,  or  putting  it 
into  good  condition,  or  repairing;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that  part  which 
was  and  which  the  letter  had  at  the  time  of  the  hiring  reason  to 
believe  was  the  material  inducement  to  the  hirer  to  enter  into  the 
contract,  perishes  from  any  other  cause  than  the  want  of  ordinary 
care  of  the  hirer .^ 

1  Kerr's  Cyc.  CIt.  Code,  sec.  1932. 

§  3816.    When  Hiring  Terminates. 

The  hiring  of  a  thing  terminates: 

1.  At  the  end  of  the  term  agreed  upon; 

2.  By  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  superior  to 
that  of  the  letter;  or, 

4.  By  the  destruction  of  the  thing  hired.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1933. 
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§  3817.    When  Terminated  by  Death,  etc.,  of  Party. 

If  the  hiring  of  a  thing  is  terminable  at  the  pleasure  of  one  of 
the  parties,  it  is  terminated  by  notice  to  the  other  of  his  death  or 
incapacity  to  contract.    In  other  cases  it  ia  not  terminated  thereby.^ 

1  Kerr'B  Qyc.  Civ.  Code,  see.  1934. 

§  3818.    Apportionment  of  Hire. 

When  the  hiring  of  a  thing  ia  terminated  before  the  time  origi- 
nally agreed  upon,  the  hirer  must  pay  the  due  proportion  of  the 
hire  for  such  use  as  he  has  actually  made  of  the  thing,  unless  such 
use  is  merely  nominal,  and  of  no  benefit  to  him.^ 

1  Kfin'i  Cjc  OiT.  Oode,  see.  1985. 
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AUTICLE  n. 

HIRING  OF  REAL  PROPERTY. 

§  3819.  Lessor  to  make  dwelling-house  fit  for  its  purpose. 

§  3820.  When  lessee  may  make  repairs,  etc. 

§  3821.  Term  of  hiring  when  no  limit  is  fixed. 

9  3822.  Hiring  of  lodgings  or  dwelling-house  for  indefinite  temau 

§  3S23.  Renewal  of  lease  by  lessee's  continued  possession. 

9  3824.  Notice  to  quit. 

9  3825.  Rent,  when  payable. 

9  3826.  Attornment  of  a  tenant  to  a  stranger. 

9  3827.  Tenant  must  deliver  notice  served  on  hioL 

9  3828.  Letting  parts  of  rooms  forbidden. 

§  3819.    Lessor  to  Make  Dwelling-house  Fit  for  Its  Purpose. 

The  lessor  of  a  building  intended  for  the  occupation  of  human 
beings  must,  in  the  absence  of  an  agreement  to  the  contrary,  put 
it  into  a  condition  fit  for  such  occupation,  and  repair  all  subse- 
quent dilapidations  thereof,  which  render  it  untenantable,  except 
such  as  are  mentioned  in  section  3812,  supra.^ 

1  Kenr's  Oyc.  Civ.  Code,  sec.  1941. 

§  3820.    When  Lessee  may  Make  Bepairs,  etc. 

If  within  a  reasonable  time  after  notice  to  the  lessor,  of  dilapida- 
tions which  he  ought  to  repair,  he  neglects  to  do  so,  the  lessee 
may  repair  the  same  himself,  where  the  cost  of  such  repairs  do 
not  require  an  expenditure  greater  than  one  month's  rent,  or  the 
lessee  may  vacate  the  premises,  in  which  case  he  shall  be  discharged 
from  further  pa3anent  of  rent,  or  performance  of  other  conditions.^ 

1  Kerr's  Cye.  CSv.  Code,  sec.  1942. 

§  3821.    Term  of  Hiring  When  No  Limit  is  Fixed. 

A  hiring  of  real  property,  other  than  lodgings  and  dwelling- 
houses,  in  places  where  there  is  no  usage  on  the  subject,  is  pre- 
sumed to  be  for  one  year  from  its  commencement,  unless  otherwise 
expressed  in  the  hiring.* 

1  Eckt's  Pje.  Civ.  Cods,  sec  1943. 
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§  3822.    Hiring  of  Lodgings  or  Dwelling-honse  for  Indefinite 
Term. 

A  hiring  of  lodgings  or  a  dwelling-house  for  an  unspecified  term 
is  presumed  to  have  been  made  for  such  length  of  time  as  the  par- 
ties adopt  for  the  estimation  of  the  rent.  Thus  a  hiring  at  a 
monthly  rate  of  rent  is  presumed  to  be  for  one  month.  In  the 
absence  of  any  agreement  respecting  the  length  of  time  or  the 
rent,  the  hiring  is  presumed  to  be  monthly.^ 

1  Kerr'a  Cje.  CSv.  Code,  sec.  1944. 

§  3823.    Renewal  of  Lease  by  Lessee's  Continued  Possession. 

If  a  lessee  of  real  property  remains  in  possession  thereof  after 
the  expiration  of  the  hiring,  and  the  lessor  accepts  rent  from  him, 
the  parties  are  presumed  to  have  renewed  the  hiring  on  the  same 
terms  and  for  the  same  time,  not  exceeding  one  month  when  the 
rent  is  payable  monthly,  nor  in  any  case  one  year.^. 

^  Kerr'B  Cj€.  Cir.  Ck>de,  see.  1945. 

§  3824.    Notice  to  Quit. 

A  hiring  of  real  property,  for  a  term  not  specified  by  the  par- 
ties, is  deemed  to  be  renewed  as  stated  in  the  last  section,  at  the 
end  of  the  term  implied  by  law,  unless  one  of  the  parties  gives 
notice  to  the  other  of  his  intention  to  terminate  the  same,  at  least 
as  long  before  the  expiration  thereof  as  the  term  of  the  hiring  it- 
self, not  exceeding  one  month.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1948. 

§  3826.    Bent,  When  Payable. 

When  there  is  no  usage  or  contract  to  the  contrary,  rents  are 
payable  at  the  termination  of  the  holding,  when  it  does  not  ex- 
ceed one  year.  If  the  holding  is  by  the  day,  week,  month,  quarter, 
or  year,  rent  is  payable  at  the  termination  of  the  respective  periods, 
as  it  successively  becomes  due,* 

1  Ken's  Cy«.  CIt.  Code,  see.  1947. 

§  3826.    Attornment  of  a  Tenant  to  a  Stranger. 

The  attornment  of  a  tenant  to  a  stranger  is  void,  unless  it  is 
made  with  the  consent  of  the  landlord,  or  in  consequence  of  a 
judgment  of  a  court  of  competent  jurisdiction.* 

1  Kerr'B  Cjc  Civ.  Code,  sec.  1948. 
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§  3827.    Tenant  must  Deliver  Notice  Served  on  Him, 

Every  tenant  who  receives  notice  of  any  proceeding  to  recover 
the  real  property 'occupied  by  him,  or  the  possession  thereof,  must 
immediately  inform  his  landlord  of  the  same,  and  also  deliver  to 
the  landlord  the  notice,  if  in  writing,  and  is  responsible  to  the 
landlord  for  all  damages  which  he  may  sustain  by  reason  of  any 
omission  to  inform  him  of  the  notice,  or  to  deliver  it  to  him  if  in 
writing.^ 

1  Kerr't  Cjt,  dr.  Code,  lee.  1949. 

§  3828.    Letting  Parts  of  Booms  Forbidden. 

One  who  hires  part  of  a  room  for  a  dwelling  is  entitled  to  the 
whole  of  the  room,  notwithstanding  any  agreement  to  the  contrary ; 
and  if  a  landlord  lets  a  room  as  a  dwelling  for  more  than  one 
family,  the  person  to  whom  he  first  lets  any  part  of  it  is  entitled 
to  the  possession  of  the  whole  room  for  the  term  agreed  upon,  and 
every  tenant  in  the  building,  under  the  same  landlord,  is  relieved 
from  all  obligation  to  pay  rent  to  him  while  such  double  letting 
of  any  room  continues.^ 

1  Sarr'a  Cjt.  Gir.  Code,  aee.  1950. 
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AETICLE  m. 

HIBING  OF  PBBSONAL  PBOPEBTT. 

f  3829.  Obligations  of  letter  of  personal  property* 

S  d830.  Ordinary  expenses. 

S  3831.  Extraordinary  expense!. 

S  3832.  Return  of  thing  hired. 

§  3829.    Obligations  of  Letter  of  Personal  Property. 

One  who  lets  personal  property  must  deliver  it  to  the  hirer, 
secure  his  quiet  enjoyment  thereof  against  all  lawful  claimants, 
put  it  into  a  condition  fit  for  the  purpose  for  which  he  lets  it, 
and  repair  all  deteriorations  thereof  not  occasioned  by  the  fault 
of  the  hirer  and  not  the  natural  result  of  its  use.^ 

1  Kerr's  Gyc.  Civ.  Gode,  sec.  1955. 

§  3830.    Ordinary  Expenses. 

A  hirer  of  personal  property  must  bear  all  such  expenses  con- 
cerning it  as  might  naturally  be  foreseen  to  attend  it  during  its 
use  by  him.    All  other  expenses  must  be  borne  by  the  letter.^ 

1  Kerr's  Gyc  Ciy.  Code,  sec.  1956. 

§  3831.    Extraordinary  Expenses. 

If  a  letter  fails  to  fulfill  his  obligations,  as  prescribed  by  section 
3829,  supra,  the  hirer,  after  giving  him  notice  to  do  so,  if  such 
notice  can  conveniently  be  given,  may  expend  any  reasonable 
amount  necessary  to  make  good  the  letter's  default,  and  may  re- 
cover such  amount  from  him.^ 

1  Kerr's  Gyc.  Giv.  Code,  sec.  1957. 

§  3832.    Betum  of  Thing  Hired. 

At  the  expiration  of  the  term  for  which  personal  property  is 
hired,  the  hirer  must  return  it  to  the  letter  at  the  place  contem- 
plated by  the  parties  at  the  time  of  hiring;  or  if  no  particular 
place  was  so  contemplated  by  them,  at  the  place  at  which  it  was 
at  that  time.^ 

1  Kerr's  Gyc.  Civ.  Code,  sec.  1958. 
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CHAPTER  XOIV. 

SERVICE. 
AETICLE  L 

SEBVICE  OP  EMPLOYMENT. 

S  3*833.  When  employer  must  indemnify  employee. 

§  3834.  When  employer  not  bound  to  indemnify  employee. 

§  3835.  Employer  to  indemnify  for  his  own  negligeneeii 

§  383^.  Contracts  for  service  limited  to  two  years. 

S  3837.  Employee  must  obey  employer. 

S  3838.  Employee  to  conform  to  usage. 

9  3839.  What  belongs  to  employer. 

§  3840.  Duty  to  account. 

§  3841.  Employee  not  bound  to  deliv<er  without  demandL 

S  3842.  Preference  to  be  given  to  employers. 

§  3843.  Besponsibility  of  employee  for  substitute. 

9  3844.  Besponsibility  for  negligence. 

S  3845.  Termination  by  death,  etc.,  of  employer. 

§  3846w  Employment,  how  terminated. 

S  3847.  Continuance  of  service  in  certain  eases. 

9  3848.  Termination  at  will. 

9  3849.  Termination  by  employer  for  fault. 

9  3850.  Termination  by  employee  for  fault. 

9  3851.  Compensation  of  employee  dismissed  for  causa. 

9  3852.  Compensation  of  employee  l-eaving  for  cause. 

§  3833.    When  Employer  must  Indemnify  Employee. 

An  employer  must  indemnify  his  employee,  except  as  prescribed 
in  the  next  section,  for  all  that  he  necessarily  expends  or  loses  in 
direct  consequence  of  the  discharge  of  his  duties  as  such,  or  of  his 
obedience  to  the  directions  of  the  employer,  even  though  unlawful, 
imless  the  employee,  at  the  time  of  obeying  such  directions,  be- 
lieved them  to  be  unlawful.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  196d. 

§  3834.    When  Employer  not  Bound  to  Indenmify  Employee. 

An  employer  is  not  bound  to  indemnify  his  employee  for  losses 
suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of  the  negli- 
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g«nce  of  another  person  employed  by  the  same  employer  in  the 
same  general  business,  unless  the  negligence  causing  the  injury 
was  committed  in  the  performance  of  a  duty  the  employer  owes 
by  law  to  the  employee,  or  unless  the  employer  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  culpable  employee;  pro- 
vided, nevertheless,  that  the  employer  shall  be  liable  for  such 
injury  when  the  same  results  from  the  wrongful  act,  neglect  or 
default  of  any  agent  or  officer  of  such  employer,  superior  to  the 
employee  injured,  or  of  a  person  employed  by  such  employer 
having  the  right  to  control  or  direct  the  services  of  such  employee 
injured,  and  also  when  such  injury  results  from  the  wrongful 
act,  neglect  or  default  of  a  coemployee  engaged  in  another  de- 
partment of  labor  from  that  of  the  employee  injured,  or  employed 
upon  a  machine,  railroad  train,  switch-signal  point,  locomotive 
engine,  or  other  appliance  than  that  upon  which  the  employee 
injured  is  employed,  or  who  is  charged  with  dispatching  trains, 
or  transmitting  telegraphic  or  telephonic  orders  upon  any  railroad, 
or  in  the  operation  of  any  mine,  factory,  machine-shop,  or  other 
industrial  establishment. 

Knowledge  by  an  employee  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery,  ways,  appliances  or 
structures  of  such  employer  shall  not  be  a  bar  to  recovery  for  any 
injury  or  death  caused  thereby,  unless  it  shall  also  appear  that 
such  employee  fully  understood,  comprehended  and  appreciated 
the  dangers  incident  to  the  use  of  such  defective  machinery, 
ways,  appliances  or  structures,  and  thereafter  consented  to  use  the 
same,  or  continued  in  the  use  thereof. 

When  death,  whether  instantaneous  or  otherwise,  results  from 
an  injury  to  an  employee  received  as  aforesaid,  the  personal  repre- 
sentative of  such  employee  shall  have  a  right  of  action  therefor 
against  such  employer,  and  may  recover  damages  in  respect  thereof, 
for  and  on  behalf,  and  for  the  benefit  of  the  widow,  children,  de- 
pendent parents,  and  dependent  brothers  and  sisters,  in  order  of 
precedence  as  herein  stated,  but  no  more  than  one  action  shall  be 
brought  for  such  recovery. 

Any  contract  or  agreement,  express  or  implied,  made  by  any 
such  employee  to  waive  the  benefits  of  this  section,  or  any  part 
thereof,  shall  be  null  and  void,  and  this  section  shall  not  be  con- 
strued to  deprive  any  such  employee  or  his  personal  representative. 
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of  any  right  or  remedy  to  which  he  is  now  entitled  under  the  laws 
of  this  state. 

The  rules  and  principles  of  law  as  to  contributory  negligence 
which  apply  to  other  cases  shall  apply  to  cases  arising  under  this 
section,  except  so  far  as  the  same  are  herein  modified  or  changed.^ 

1  Kerr's  Cyc.  Cir.  Cdde,  sec.  1970. 

§  3835.    Employer  to  Indemnify  for  His  Own  Negligence. 

An  employer  must  in  all  cases  indemnify  his  employee  for  losses 
caused  by  the  former's  want  of  ordinary  care.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1971. 

§  3836.    Oon1a?act8  for  Service  Limited  to  Two  Tears. 

A  contract  to  render  personal  service,  other  than  a  contract  of 
apprenticeship,  as  provided  in  the  chapter  on  master  and  servant, 
cannot  be  enforced  against  the  employee  beyond  the  term  of  two 
years  from  the  commencement  of  service  under  it ;  but  if  the  em- 
ployee voluntarily  continues  his  service  under  it  beyond  that  time, 
the  contract  may  be  referred  to  as  affording  a  presumptive  measure 
of  the  compensation.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  1980. 

§  3837.    Employee  must  Obey  Employer. 

An  employee  must  substantially  comply  with  all  the  directions 
of  his  employer  concerning  the  service  on  which  he  is  engaged,  ex- 
cept where  such  obedience  is  impossible  or  unlawful,  or  would  im- 
pose new  and  unreasonable  burdens  upon  the  employee.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1981. 

§  3838.    Employee  to  Conform  to  Usage. 

An  employee  must  perform  his  service  in  conformity  to  the  usage 
of  the  place  of  performance,  unless  otherwise  directed  by  his  em- 
ployer, or  unless  it  is  impracticable,  or  manifestly  injurious  to  his 
employer  to  do  so.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  1982. 

§  3839.    What  Belongs  to  Employer. 

Everything  which  an  employee  acquires  by  virtue  of  his  employ- 
ment, except  the  compensation,  if  any,  which  is  due  to  him  from 
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his  employer,  belongs  to  the  latter,  whether  acquired  lawfully  or 
unlawfully,  or  during  or  after  the  expiration  of  the  term  of  his 
employment.^ 

1  Kerr's  Cj^  GIt.  Code^  see.  1985* 

§  3840.    Duty  to  Account. 

An  employee  must,  on  demand,  render  to  his  employer  just  ac- 
counts of  all  his  transactions  in  the  course  of  his  service,  as  often 
as  may  be  reasonable,  and  must,  without  demand,  give  prompt  no- 
tice to  his  employer  of  everything  which  he  receives  for  his  account.^ 

1  Kerr's  Cye.  Civ.  Code,  see.  1986. 

§  3841.    Employee  not  Bound  to  Deliver  Without  Demand. 

An  employee  who  receives  anything  on  account  of  his  employer, 
in  any  capacity  other  than  that  of  a  mere  servant,  is  not  bound  to 
deliver  it  to  him  until  demanded,  and  is  not  at  liberty  to  send  it  to 
him  from  a  distance,  without  demand,  in  any  mode  involving 
greater  risk  than  its  retention  by  the  employee  himself.^ 

1  Kerr's  G^e.  Oir.  Code,  sec.  1987. 

§  3842.    Preference  to  be  Oiven  to  Employers. 

An  employee  who  has  any  business  to  transact  on  his  own  ac- 
count, similar  to  that  intrusted  to  him  by  his  employer,  must  always 
give  the  latter  the  preference.* 

1  Kerr's  Cjc.  Civ.  Code,  sec.  1988. 

§  3843.    Besponsibility  of  l&uployee  for  Substitute. 

An  employee  who  is  expressly  authorized  to  employ  a  substitute 
is  liable  to  his  principal  only  for  want  of  ordinary  care  in  his 
selection.    The  substitute  is  directly  responsible  to  the  principaL* 

*  Kecr's  Cyc.  Civ,  Code,  sec.  1989. 

§  3844.    Besponsibility  for  Negligence. 

An  employee  who  is  guilty  of  a  culpable  degree  of  negligence  is 
liable  to  his  employer  for  the  damage  thereby  caused  to  the  latter ; 
and  the  employer  is  liable  to  him,  if  the  service  is  not  gratuitous, 
for  the  value  of  such  services  only  as  are  properly  rendered.* 

1  Kerr's  Cyc.  C^v.  Code,  sec.  1990. 
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§  3845.    Termination  by  Death,  etc.,  of  Employer. 

Every  employment  in  which  the  power  of  the  employee  is  not 
coupled  with  an  interest  in  its  subject  is  terminated  by  notice  to 
him  of : 

1.  The  death  of  the  employer;  or, 

2.  His  legal  incapacity  to  contract.^ 

1  Kerr's  Cyc.  Cir.  Code,  see.  1996. 

§  3846.    Employment,  How  Terminated. 

Every  employment  is  terminated: 

1.  By  the  expiration  of  its  appointed  term; 

2.  By  the  extinction  of  its  subject ; 

3.  By  the  death  of  the  employee;  or, 

4.  By  his  legal  incapacity  to  act  as  such.^ 

1  EeoT'fl  Gje.  Gir.  Code,  sec.  1997. 

§  3847.    Continuance  of  Service  in  Certain  Cases. 

An  employee,  unless  the  term  of  his  service  has  expired,  or 
unless  he  has  a  right  to  discontinue  it  at  any  time  without  notice, 
must  continue  his  service  after  notice  of  the  death  or  incapacity 
of  his  employer,  so  far  as  is  necessary  to  protect  from  serious  in- 
jury the  interests  of  the  employer's  successor  in  interest,  until  a 
reasonable  time  after  notice  of  the  facts  has  been  communicated 
to  such  successor.  The  successor  must  compensate  the  employee 
for  such  service  according  to  the  terms  of  the  contract  of  employ- 
ment.* 

1  Kerr's  C^e.  Giy.  Code,  see.  1998. 

§  3848.    Tomination  at  WilL 

An  employment  having  no  specified  term  may  be  terminated 
at  the  will  of  either  party,  on  notice  to  the  other,  except  where 
otherwise  provided  by  this  title.* 

1  Kerr's  C^^e.  CIt.  Code,  see.  1999. 

§  3849.    Termination  1^  Employer  for  Fault 

An  employment,  even  for  a  specified  term,  may  be  terminated 
at  any  time  by  the  employer,  in  case  of  any  willful  breach  of  duty 
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by  the  employee  in  the  coune  of  his  employment,  or  in  case  of  his 
habitual  neglect  of  hia  duty  or  eontinued  incapacity  to  perform.^ 

1  Kenr'f  Qye.  Qkw.  Code,  see.  2000. 

§  3860.    Tennination  by  Employee  for  Fault. 

An  employment,  even  for  a  specified  term,  may  be  terminated 
by  the  employee  at  any  time,  in  case  of  any  willful  or  permanent 
breach  of  the  obligations  of  his  employer  to  him  as  an  employee.^ 

1  Kerr's  Cjt.  Civ.  Code,  see.  2001. 

§  3851.    Compensation  of  Employee  Dismissed  for  Cause. 

An  employee  dismissed  by  his  employer  for  good  cause  is  not 
entitled  to  any  compensation  for  services  rendered  since  the  last 
day  upon  which  a  payment  became  due  to  him  under  the  contract.^ 

1  Kerr's  Cjt.  Oiy.  Code,  see.  2002. 

§  3852.    Compensation  of  Employee  Leaving  for  Cause. 

An  employee  who  quits  the  service  of  his  employer  for  good  cause 
is  entitled  to  such  proportion  of  the  compensation  which  would 
become  due  in  case  of  full  performance  as  the  services  which  he 
has  already  rendered  bear  to  the  services  which  he  was  to  render  as 
full  performance.* 

1  Ken's  Qye.  GIt.  Code,  see.  2008. 
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ABTICLE  n. 

PABTIGULAB  EMPLOYMENT. 

S  3859.  Servant,  what. 

S  3854.  T«rm  of  hiring — ^Yearlj  rate. 

S  3855.  Term  of  hiring — ^Monthlj  rate. 

S  3856.  Benewal  of  hiring. 

S  3857.  When  servant  may  be  discharged. 

S  3858.  Collecting  agent. 

§  3863.    Servant,  What 

A  servant  is  one  who  is  employed  to  render  personal  serviee  to 
his  employer,  otherwise  than  in  the  pursuit  of  an  independent 
calling,  and  who  in  such  service  remains  entirely  under  the  control 
and  direction  of  the  latter,  who  is  called  his  master.^ 

^  Keorr's  Cjt,  Civ.  Code,  see.  2009. 

§  3854.    Term  of  Hiring— Yearly  Bate. 

A  servant  is  presumed  to  have  been  hired  for  such  length  of 
time  as  the  parties  adopt  for  the  estimation  of  wages.  A  hiring  at 
a  yearly  rate  is  presumed  to  be  for  one  year;  a  hiring  at  a  daily 
rate,  for  one  day ;  a  hiring  by  piecework,  for  no  specified  term.^ 

1  Kerr's  Gyo.  Civ.  Code,  see.  2010. 

§  3855.    Term  of  Hiring— Monthly  Bate. 

In  the  absence  of  any  agreement  or  custom  as  to  the  term  of 
service,  the  time  of  payment,  or  rate  or  value  of  wages,  a  servant 
is  presumed  to  be  hired  by  the  month,  at  a  monthly  rate  of  reason- 
able wages,  to  be  paid  when  the  service  is  performed.^ 

1  Kerr's  Cye.  Civ.  Code,  sec.  2011. 

§  3856.    Benewal  of  Hiring. 

Where,  after  the  expiration  of  an  agreement  respecting  the  wages 
and  the  term  of  service,  the  parties  continue  the  relation  of  master 
and  servant,  they  are  presumed  to  have  renewed  the  agreement 
for  the  same  wages  and  term  of  service.^ 

1  Kerr's  Cjc  Civ.  Code^  sec.  2012. 
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§  3867.    When  Servant  may  be  Discharged. 

A  master  may  discharge  any  servant,  other  than  an  apprentice, 
whether  engaged  for  a  fixed  term  or  not: 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service,  or  of 
gross  immorality,  though  unconnected  with  the  same;  or, 

2.  If,  being  employed  about  the  person  of  the  master,  or  in  a 
confidential  position,  the  master  discovers  that  he  has  been  guilty 
of  misconduct,  before  or  after  the  commencement  of  his  service, 
of  such  a  nature  that,  if  the  master  had  known  or  contemplated 
it,  he  would  not  have  so  employed  him.^ 

1  Keirr'8  Cjc.  Civ.  Codd,  see.  2015. 

§  3858.    Collecting  Agent 

An  agent  employed  to  collect  a  negotiable  instrument  must  col- 
lect it  promptly,  and  take  all  measures  necessary  to  charge  the 
parties  thereto,  in  case  of  its  dishonor;  and,  if  it  is  a  bill  of  ex- 
change, must  present  it  for  acceptance  with  Reasonable  diligenQe.*^ 

1  Kerr's  Cye.  GIt.  Code>  see.  20S1. 
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CHAPTER  XOV. 

CAERIAGE. 
[AUTICLE  I. 

CABBIAGE  FOB  BEWABD. 


f  3ft59.  General  duties  of  carrier. 

i  3860.  Yehides. 

§  3861.  Treatment  of  passengers. 

§  3862.  Bate  of  speed  and  delajs. 


§  3859.    General  Dnties  of  Carrier. 

A  carrier  of  persons  for  reward  misust  use  the  utmost  care  and 
diligence  for  their  safe  carriage,  must  provide  everything  neces- 
sary for  that  purpose,  and  must  exercise  to  that  end  a  reasonable 
degree  of  skill.^ 

t-  Kerr's  Cye.  CSv.  Code,  see.  2100. 

§  3860.    Vehicles. 

A  carrier  of  persons  for  reward  is  bound  to  provide  vehicles 
safe  and  fit  for  the  purpose  to  which  they  are  put,  and  is  not 
excused  for  default  in  this  respect  by  any  degree  of  care.^ 

1  Kerr's  C^e.  Cir.  Code,  see.  2101. 

§  3861.    Treatment  of  Passengerg. 

A  carrier  of  persons  for  reward  must  give  to  passengers  all  such 
accommodations  as  are  usual  and  reasonable,  and  must  treat  them 
with  civility,  and  give  them  a  reasonable  degree  of  attention.^ 

t  Kerr's  Cyc.  Gir.  Code,  sec.  2103. 

§  3862.    Sate  of  Speed  and  Delays. 

A  carrier  of  persons  for  reward  must  travel  at  a  reasonable 
rate  of  speed,  and  without  any  unreasonable  delay^  or  deviations 
from  his  proper  route.^ 

A  Kenans  Qye.  Cir.  Code^  see*  2104. 
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MlBticle  n. 

CARRIAGE  OP  PROPERTY. 

S  3869.  Freiglit,  eonsignoTy  ete.,  what. 

§  3864.  Care  and  diligenee  required  of  earrien. 

S  3865.  Carrier  to  obey  directiont, 

§  3866>.  Conflict  of  orders. 

9  3867.  Deliyery  of  freight. 

§  3868.  Place  of  delivery. 

S  3869.  Notice  when  freight  not  deliyered* 

S  3870.  When  consignee  doea  not  accept. 

I  3871.  Bill  of  lading,  what. 

§  3872.  Bill  of  lading  negotiable. 

§  3873.  Bill  of  lading  negotiable— When  made  to  ^bearer.** 

§  3874.  Bills  of  lading  to  be  given  to  consignor. 

S  3875.  Carrier  exonerated  by  delivery  accordixig  to  bill  of  lading. 

8  3876.  Carrier  may  demand  snrrender  of  bill  of  lading  before  dellTery. 

§  3877.  When  freightage  is  to  be  paid. 

§  3878.  Consignor,  when  liable  for  freightage. 

§  3879.  Consignee,  when  liable. 

§  3880.  Natural  increase  of  freight. 

§  3^81.  Apportionment  by  contract. 

f  3882.  Apportionment  by  contract. 

8  3883.  Apportionment  according  to  distance. 

9  3884.  Freight  carried  further  than  agreed,  etc. 

S  3885.    Carrier's  lien  for  freightage,  services,  and  advances. 

§  3863.    Freight,  Oonsignor,  etc.,  What. 

Property  carried  is  called  freight ;  the  reward,  if  any,  to  be  paid 
for  its  carriage  is  called  freightage;  the  person  who  delivers  the 
freight  to  the  carrier  is  called  the  consignor;  and  the  person  to 
whom  it  is  to  be  delivered  is  called  the  consignee.^ 

1  Kerr's  CJyc.  Civ.  Code,  sec.  2110. 

§  3864.    Care  and  Diligence  Required  of  Oarrienr. 

A  carrier  of  property  for  reward  must  use  at  least  ordinary 
care  and  diligence  in  the  performance  of  all  his  duties.  A  carrier 
without  reward  must  use  at  least  slight  care  and  diligence.^ 

1  Kerr's  C^c.  Civ.  Code,  sec.  2114. 
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§  3866.    Carrier  to  Obey  Directions. 

A  carrier  must  comply  with  the  directions  of  the  consignor  or 
consignee  to  the  same  extent  that  an  employee  is  bound  to  comply 
with  those  of  his  employer.^ 

1  Kerr's  Cyt.  Civ.  Code,  see.  2115. 

§  3866.    Conflict  of  Orders. 

When  the  directions  of  a  consignor  and  consignee  are  conflicting, 
the  carrier  must  comply  with  those  of  the  consignor  in  respect  to 
all  matters  except  the  delivery  of  the  freight,  as  to  which  he  must 
comply  with  the  directions  of  the  consignee,  unless  the  consignor 
has  specially  forbidden  the  carrier  to  receive  orders  from  the  con- 
signee  inconsistent  with  his  own.^ 

1  Kerr's  Cye.  Civ.  Code,  sec.  2116. 

§  3867.    Delivery  of  Freight. 

A  carrier  of  property  must  deliver  it  to  the  consignee,  at  the 
place  to  which  it  is  addressed,  in  the  manner  usual  at  that  place.^ 

^  Kerr's  Cyc.  CIt.  Code,  see.  2118. 

§  3868.    Place  of  Delivery. 

If  there  is  no  usage  to  the  contrary  at  the  place  of  delivery, 
freight  must  be  delivered  as  follows: 

1.  If  carried  upon  a  railway  owned  or  managed  by  the  carrier, 
it  may  be  delivered  at  the  station  nearest  to  the  place  to  which  it 
is  addressed; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  delivered 
at  the  wharf  where  the  ship  moors,  within  a  reasonable  distance 
from  the  place  of  address;  or,  if  there  is  no  wharf ,  on  board  a 
lighter  alongside  the  ship ;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  consignee  or  his 
agent,  personally,  if  either  can,  with  reasonable  diligence,  be 
found.* 

1  Kerr's  Qrc.  Civ.  Code,  see.  2119. 

§  3869.    Notice  When  Freight  not  Delivered. 

If,  for  any  reason,  a  carrier  does  not  deliver  freight  to  the  con- 
signee or  his  agent  personally,  he  must  give  notice  to  the  consignee 
9a 
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of  its  arrival,  and  keep  the  same  in  safety,  upon  his  responsibility 
as  a  warehouseman,  until  the  consignee  has  had  a  reasonable  time 
to  remove  it.  If  the  place  of  residence  or  business  of  the  consignee 
be  unknown  to  the  carrier,  he  may  give  the  notice  by  letter  dropped 
in  the  nearest  postofiSce.^ 

*  Kerr's  Qyc.  dr.  Code,  sec.  2120. 

§  3870.    When  Consignee  Does  not  Accept. 

If  a  consignee  does  not  accept  and  remove  freight  within  a  rea- 
sonable time  after  the  carrier  has  fulfilled  his  obligation  to  deliver, 
or  duly  offered  to  fulfill  the  same,  the  carrier  may  exonerate  him- 
self from  further  liability  by  placing  the  freight  in  a  suitable 
warehouse,  on  storage,  on  account  of  the  consignee,  and  giving 
notice  thereof  to  him.^ 

1  Kerr's  Cjc.  Civ.  Code,  sec.  2121. 

§  3871.    Bill  of  Lading,  What. 

A  bill  of  lading  is  an  instrument  in  writing,  signed  by  a  carrier 
or  his  agent,  describing  the  freight  so  as  to  identify  it,  stating  the 
name  of  the  consignor,  the  terms  of  the  contract  for  carriage, 
and  agreeing  or  directing  that  the  freight  be  delivered  to  the  order 
or  assigns  of  a  specified  person  at  a  specified  place.^ 

1  Kerr's  Qyc.  dr.  Code,  sec.  2126. 

§  3872.    Bill  of  Lading  Negotiable. 

All  the  title  to  the  freight  which  the  first  holder  of  a  bill  of  lad- 
ing had  when  he  received  it  passes  to  every  subsequent  indorsee 
thereof  in  good  faith  and  for  value,  in  the  ordinary  course  of  busi- 
ness, with  like  effect  and  in  like  manner  as  in  the  case  of  a  bill  of 
exchange.^ 

I  Kerr's  Cyc.  CSv.  Code,  sec.  2127. 

§  3873.    Bill  of  Lading  Negotiable^When  made  to  "Bearer.'' 

"When  a  bill  of  lading  is  made  to  '* bearer,"  or  in  equivalent 
terms,  a  simple  transfer  thereof,  by  delivery,  conveys  the  same 
title  as  an  indorsement.^ 

1  Kerr's  Cjt,  Civ.  Code,  see.  2128. 
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§  3874.    Bills  of  Lading  to  be  Given  to  Consignor. 

A  carrier  must  subscribe  and  deliver  to  the  consignor,  on  demand, 
any  reasonable  number  of  bills  of  lading,  of  the  same  tenor,  ex- 
pressing truly  the  original  contract  for  carriage ;  and  if  he  refuses 
to  do  so,  the  consignor  may  take  the  freight  from  him,  and  recover 
from  him,  besides,  all  damage  thereby  occasioned.^ 

1  Kerr's  Oye.  CIt.  Code,  sec.  2130. 

§  3876.    Carrier  Exonerated  by  Delivery  According  to  Bill  of 
Lading. 

A  carrier  is  exonerated  from  liability  for  freight  by  delivery 
thereof,  in  good  faith,  to  any  holder  of  a  bill  of  lading  therefor, 
properly  indorsed,  or  made  in  favor  of  the  bearer.* 

1  Kerr's  Cjc.  dr.  Code,  sec.  2131. 

§  3876.    Carrier  may  Demand  Surrender  of  Bill  of  Lading  Before 
Delivery. 

When  a  carrier  has  given  a  bill  of  lading,  or  other  instrument 
substantially  equivalent  thereto,  he  may  require  its  surrender,  or  a 
reasonable  indemnity  against  claims  thereon,  before  delivering  the 
freight.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  2132. 

§  3877.    When  Freightage  is  to  be  Paid. 

A  carrier  may  require  his  freightage  to  be  paid  upon  his  receiv- 
ing the  freight,  but  if  he  does  not  demand  it  then,  he  cannot  until 
he  is  ready  to  deliver  the  freight  to  the  consignee.* 

1  Kerr's  C^c.  Civ.  Code,  sec.  2136. 

§  3878.    Consignor,  When  Liable  for  Freightage. 

The  consignor  of  freight  is  presumed  to  be  liable  for  the  freight- 
age, but  if  the  contract  between  him  and  the  carrier  provides  that 
the  consignee  shall  pay  it,  and  the  carrier  allows  the  consignee  to 
take  the  freight,  he  cannot  afterward  recover  the  freightage  from 
the  consignor.* 

1  Kenr's  C^e.  Civ.  Cods^  see.  2137. 
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§  S879.    Oomiignee,  When  tdable. 

The  consignee  of  freight  is  liable  for  the  freightage,  if  he  accepts 
the  freight  with  notice  of  the  intention  of  the  consignor  that  he 
should  pay  iV- 

1  Kerr's  Cje.  Cir.  Gode^  see.  2138. 

§  3880.    Natural  Increase  of  Freight. 

No  freightage  can  be  charged  upon  the  natural  increase  of 
freight.* 

1  Kerr's  G^e.  Civ.  Ck>de,  see.  2139. 

§  8881.    Apportiomnant  hy  Contract. 

If  freightage  is  apportioned  by  a  bill  of  lading  or  other  contract 
made  between  a  consignor  and  carrier,  the  carrier  is  entitled  to 
payment,  according  to  the  apportionment,  for  so  much  as  he  de- 
livers.* 

1  Kerr's  Oyc.  dr.  Code,  see.  2140. 

§  3882.    Apportionment  by  Contract. 

If  a  part  of  the  freight  is  accepted  by  a  consignee  without  a 
specific  objection  that  the  rest  is  not  delivered,  the  freightage  must 
be  apportioned  and  paid  as  to  that  part,  though  not  apportioned  in 
the  original  contract.* 

1  Kerr's  C^^e.  C5y.  Code,  see.  2141. 

§  3883.    Apportionment  According  to  Distance. 

If  a  consignee  voluntarily  receives  freight  at  a  place  short  of  the 
one  appointed  for  delivery,  the  carrier  is  entitled  to  a  just  propor- 
tion of  the  freightage,  according  to  distance.  If  the  carrier,  being 
ready  and  willing,  offers  to  complete  the  transit,  he  is  entitled  to 
the  full  freightage.  If  he  does  not  thus  offer  completion,  and  the 
consignee  receives  the  freight  only  from  necessity,  the  carrier  is  not 
entitled  to  any  freightage.* 

«  Kerr's  C^e.  Civ.  Code,  see.  2142. 

§  3884.    Freight  Carried  Further  Than  Agreed,  etc. 

If  freight  is  carried  further,  or  more  expeditiously,  than  was 
agreed  upon  by  the  parties,  the  carrier  is  not  entitled  to  additional 
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compensation,  and  cannot  refuse  to  deliyer  it,  on  the  demand  of 
the  consignee,  at  the  place  and  time  of  its  arrival.^ 

»  Kerr's  Cye.  Cvr.  Code,  sec.  2143. 

§  3885.    Oarrier's  Lien  for  Freigbtage,  Services,  and  Advances. 

A  carrier  has  a  lien  for  freightage  and  for  services  rendered  at 
request  of  shipper  or  consignee  in  and  about  the  transportation, 
care  and  preservation  of  the  property,  and  ho  also  has  a  lien  for 
money  advanced  at  request  of  shipper  or  consignee  to  discharge  a 
prior  lien.  His  rights  to  such  lien  are  regulated  by  the  title  on 
liens.^ 

t  Kerr's  Cjt.  dr.  CMe,  m«.  2144. 
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AETICLE  m. 

CABBIEBS  OF  MESSAGES. 

I  3S86.    Obligation  of  carri-er  of  meMaget. 

i  38S7.    Degree  of  eare  and  diligence  required. 

§  3886.    Obligation  of  Carrier  of  Messages. 

A  carrier  of  messages  for  reward,  other  than  by  telegraph  or 
telephone,  must  deliver  them  at  the  place  to  which  they  are  ad- 
dressed, or  to  the  person  for  whom  they  are  intended.  Such  car- 
rier, by  telegraph  or  telephone,  must  deliver  them  at  such  place 
and  to  such  person,  provided  the  place  of  address,  or  the  person  for 
whom  they  are  intended,  is  within  a  distance  of  two  miles  from 
the  main  office  of  the  carrier  in  the  city  or  town  to  which  the  mes- 
sages are  transmitted,  and  the  carrier  is  not  required,  in  making  the 
delivery,  to  pay  on  his  route  toll  or  ferriage ;  but  for  any  distance 
beyond  one  mile  from  such  office,  compensation  may  be  charged 
for  a  messenger  employed  by  the  carrier.*^ 

1  Kerr'fl  G^e.  C^v.  Code,  see.  2161. 


§  3887.    Degree  of  Caore  and  Diligence  Seqnired. 

A  carrier  of  messages  for  reward   must  use  great  care  and  dil- 
igence in  the  transmission  and  delivery  of  messages.^ 

1  Kerr'a  C^e.  Cit.  Code,  lec.  2162. 
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ABTICLE  IV. 

COMMON  GABBIEBa 

{  3888.  Common  carrier,  what. 

S  d889.  Obligation  to  accept  freight. 

S  3890.  Obligation  not  to  give  preference. 

9  3891.  What  preference  he  must  give. 

§  3892.  Starting. 

9  3893.  Compensation. 

S  3894.  Obligations  of  carrier  altered  onlj  hj  agreemant. 

9  3895.  Certain  agreements  void. 

3896.  Effect  of  written  contract. 

3897.  Loss  of  valuable  letters. 
3S98.  Obligation  to  carry  luggage. 

3899.  Luggage,  what  consists  of — Commercial  trav^ers'  Bamples,   etc., 
how  packed — ^Bicycles. 

3900.  Liability  for  luggage. 

3901.  Luggage,  how  carried  and  delivered* 

3902.  Fare,  when  payable. 

3903.  Ejection  of  passengers. 

3904.  Carrier's  lien. 

3905.  Liability  of  inland  carriers  for  loss* 

3906.  When  exemptions  do  not  apply. 

3907.  Liability  for  delay. 
390d.    Consignor  of  valuables  to  declare  their  nature. 

3909.  Delivery  of  freight  beyond  usual  route. 

3910.  Proof  to  be  given  in  case  of  loss. 

3911.  Carrier's  services  other  than  carriage  and  deliveiy* 

3912.  Sale  of  perishable  property  for  freight. 

3913.  Order  of  transaction  of  telegraphic  messages. 

3914.  Order  in  other  cases. 

3915.  Damages  when  message  is  refused  or  postponed* 

§  3888.    Oommon  Carrier,  What. 

Everyone  who  offers  to  the  public  to  carry  persons,  property,  or 
messages,  excepting  only  telegraphic  messages,  is  a  common  carrier 
of  whatever  he  thus  offers  to  carry.^ 

1  Kerr's  Cyo.  Civ.  Code,  sec.  2168. 

§  3888.    Obligation  to  Accept  Freight. 

A  common  carrier  must,  if  able  to  do  so,  accept  and  carry  what- 
ever is  offered  to  him,  at  a  reasonable  time  and  place,  of  a  kind 
that  he  undertakes  or  is  accustomed  to  carry.^ 

1  Ken's  C^c.  Civ.  Code,  sec.  2169. 


§§  3890-3894  hillyeb's  justicks'  gods.  1560 

§  3890.    Obligation  not  to  Give  Preference. 

A  common  carrier  must  not  give  preference  in  time,  price,  or 
otherwise,  to  one  person  over  another.  Every  common  carrier  of 
passengers  by  railroad,  or  by  vessel  plying  upon  waters  lying 
wholly  within  the  state,  shall  establish  a  schedule  time  for  the 
starting  of  trains  or  vessel  from  their  respective,  stations  or  wharves, 
of  which  public  notice  shall  be  given,  and  shall,  weather  permitting, 
except  in  case  of  accident  or  detention  caused  by  connecting  lines, 
start  their  said  trains  or  vessel  at  or  within  ten  minutes  after 
the  schedule  time  so  established  and  notice  given,  under  a  penalty 
of  two  hundred  and  fifty  dollars  for  each  neglect  so  to  do,  to  be 
recovered  by  action  before  any  court  of  competent  jurisdiction, 
upon  complaint  filed  by  the  district  attorney  of  the  county  in  the 
name  of  the  people,  and  paid  into  the  common  school  fund  of  the 
said  county.* 

^  Kerr's  Qyc.  CIt.  Code,  see.  2170. 

§  3891.    What  Preference  He  most  Give. 

A  common  carrier  must  always  give  a  preference  in  time,  and 
may  give  a  preference  in  price,  to  the  United  States  and  to  this 
state.* 

1  Kerr's  C^c.  Ciy.  Code,  sec.  2171. 


§  3892. 

A  common  carrier  must  start  at  such  time  and  place  as  he  an- 
nounces to  the  public,  unless  detained  by  accident  or  the  elements, 
or  in  order  to  connect  with  carriers  on  other  lines  of  travel.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  2172. 

§  3893.    Compensation. 

A  common  carrier  is  entitled  to  a  reasonable  compensation  and 
no  more,  which  he  may  require  to  be  paid  in  advance.  If  payment 
thereof  is  refused,  he  may  refuse  to  carry.* 

1  Kerr's  C^c.  CIt.  Code,  see.  2173. 

§  3894.    Obligations  of  Carrier  Altered  Only  by  Agreement 

The  obligation  of  a  common  carrier  cannot  be  limited  by  general 
notice  on  his  part,  but  may  be  limited  by  special  contract,^ 
1  Kerr's  G^e.  CIt.  Code,  sec.  2174. 
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§  3886.    Certain  Agreements  Void. 

A  common  carrier  cannot  be  exonerated,  by  any  agreement  made 
in  anticipation  thereof,  from  liability  for  the  gross  negligence, 
fraud,  or  willful  wrong  of  himself  or  his  servants.^ 

1  Eerr'8  Qrc.  CSt.  Code,  sec.  2175. 

§  3896.    Effect  of  Written  Contract. 

A  passenger,  consignor,  or  consignee,  by  accepting  a  ticket, 
bill  of  lading,  or  written  contract  for  carriage,  with  a  knowledge 
of  its  terms,  assents  to  the  rate  of  hire,  the  time,  place,  and  manner 
of  delivery  therein  stated ;  and  also  to  the  limitation  stated  therein 
upon  the  amount  of  the  carrier's  liability  in  case  property  carried 
in  packages,  trunks,  or  boxes,  is  lost  or  injured,  when  the  value 
of  such  property  is  not  named ;  and  also  to  the  limitations  stated 
therein  to  the  carrier's  liability  for  loss  or  injury  to  live  animals 
carried.  But  this  assent  to  any  .other  modifications  of  the  carrier's 
obligations  contained  in  such  instrument  can  be  manifested  only 
by  his  signature  to  the  same.^ 

I  Kerr'i  Cjt.  Gt.  Code,  lee.  2176. 

§  3897.    Loss  of  Valuable  Letters. 

A  common  carrier  is  not  responsible  for  loss  or  miscarriage  of  a 
letter,  or  package  having  the  form  of  a  letter,  containing  money 
or  notes,  bills  of  exchange,  or  other  papers  of  value,  unless  he  be 
informed  at  the  time  of  its  receipt  of  the  value  of  its  contents.^ 

1  Kerr's  Cyc.  Cir.  Code,  lee.  2177. 

§  3898.    Obligation  to  Carry  Luggage. 

A  common  carrier  of  persons,  unless  his  vehicle  is  fitted  for  the 
reception  of  persons  exclusively,  must  receive  and  carry  a  reasonable 
amount  of  baggage  for  each  passenger  without  charge,  except  for 
an  excess  of  weight  over  one  hundred  pounds  to  a  passenger;  if 
such  carrier  is  a  proprietor  of  a  stage  line,  he  need  not  receive 
and  carry  for  each  passenger  by  such  stage  line,  without  charge, 
more  than  sixty  pounds  of  baggage.^ 

1  Kfiir'i  eye.  Ctw.  Code,  loe.  2180. 
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§  3899.  Luggage,  What  Ooiuists  of— CommerciAl  Travelers' 
Samples,  etc.,  How  Packed — ^Bicycles. 
Imggage  may  consist  of  whatever  the  passenger  takes  with  him 
for  his  personal  use  and  convenience,  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  belongs,  either  with  refer- 
ence to  the  important  necessities  or  to  the  ultimate  purposes 
of  his  journey.  (Luggage  within  the  meaning  of  this  section 
shall  include  the  samples,  case,  wares,  appliances  and  catalogues  of 
commercial  travelers  or  their  employers,  used  by  them  for  the 
purpose  of  transacting  their  business  and  carried  with  them  solely 
for  that  purpose,  when  securely  packed  and  locked  in  substantial 
trunks  or  sample  cases  of  convenient  shape  and  weight  for  hand- 
ling.) No  crate  cover  or  other  protection  shall  be  required  for  any 
bicycle  carried  as  luggage,  but  no  passenger  shall  be  entitled  to 
carry  as  luggage  more  than  one  bicycle.     (Stats.  1911,  c.  363.)^ 

1  Km'B  eye.  CiT.  Code,  see.  2181. 

§  3900.    Liability  for  Luggage. 

The  liability  of  a  carrier  for  luggage  received  by  him  with  a  pas- 
senger is  the  same  as  that  of  a  common  carrier  of  property.^ 

1  Kerr's  Cjc  C5v.  Code,  sec.  2182. 

§  3901.    Luggage,  How  Carried  and  Delivered. 

A  common  carrier  must  deliver  every  passenger's  luggage  whether 
within  the  prescribed  weight  or  not,  immediately  upon  the  arrival 
of  the  passenger  at  his  destination;  and,  unless  the  vehicle  would 
be  overcrowded  or  overloaded  thereby,  must  carry  it  on  the  same 
vehicle  by  which  he  carries  the  passenger  to  whom  it  belonged,  except 
that  where  luggage  is  transported  by  rail,  it  must  be  checked  and 
carried  in  a  regular  baggage-car;  and  whenever  passengers  neglect 
or  refuse  to  have  their  luggage  so  checked  and  transported,  it  is 
carried  at  their  risk.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2183. 

§  3902.    Fare,  When  Payable. 

A  common  carrier  may  demand  the  fare  of  passengers  either  at 
starting  or  at  any  subsequent  time.^ 

1  Kerr's  Q7C.  Glt.  Code,  sec.  2187. 
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§  S90S.    Ejeetion  of  Paaeiig«n. 

A  passenger  who  refuses  to  pay  his  fare  or  to  conform  to  any 
lawful  regulation  of  the  carrier  may  be  ejected  from  the  vehicle 
by  the  carrier.  But  this  must  be  done  with  as  little  violence  as 
possible,  and  at  any  usual  stopping  place  or  near  some  dwelling- 
house.^ 

1  K^rr*!  eye.  CIt.  Code,  tee.  2188. 

§  8901    Oarrier's  lien. 

A  common  carrier  has  a  lien  upon  the  luggage  of  a  passenger  for 
the  payment  of  such  fare  as  he  is  entitled  to  from  him.  This  lien 
is  regulated  by  the  title  on  liens.^ 

1  Kerr'i  Cyt.  Ciy.  Code,  sec.  2191. 

§  3905.    Liability  of  Inland  Oarrien  for  Loss. 

Unless  the  consignor  accompanies  the  freight  and  retains  ex- 
clusive control  thereof,  an  inland  common  carrier  of  property  is 
liable,  from  the  time  that  he  accepts  until  he  relieves  himself  from 
liability  as  provided  by  law,  for  the  loss  or  injury  thereof  from  any 
cause  whatever,  except : 

1.  An  inherent  defect,  vice,  or  weakness,  or  a  spontaneous  action, 
of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this 
state ; 

3.  The  act  of  the  law;  or, 

4.  Any  irresistible  superhuman  cause.^ 

1  Kerr'i  Qre.  CIt.  Code,  Bee.  2194. 

§  3906.    When  Exemptions  Do  not  Apply. 

A  common  carrier  is  liable,  even  in  the  cases  excepted  by  the  last 
section,  if  his  want  of  ordinary  care  exposes  the  property  to  the 
cause  of  the  loss.^ 

1  Kerr's  Cyc.  CIt.  Code,  sec.  2195. 

§  3907.    Liability  for  Delay. 

A  common  carrier  is  liable  for  delay  only  when  it  is  caused  by 
his  want  of  ordinary  care  and  diligence.^ 

i  Kerr's  Cjre.  OIt.  Code,  sec.  2196. 
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§  3908.    Ooiudgnor  of  Valuables  to  Declare  Their  Nature. 

A  common  carrier  of  gold,  silver,  platina,  or  precious  stones, 
or  of  imitations  thereof,  in  a  manufactured  or  unmanufactured 
state ;  of  timepieces  of  any  description ;  of  negotiable  paper  or  other 
valuable  writings;  of  pictures,  glass,  or  chinaware;  of  statuar}-, 
silk,  or  laces;  or  of  plated  ware  of  any  kind,  is  not  liable  for 
more  than  fifty  dollars  upon  the  loss  or  injury  of  any  one  package 
of  such  articles,  unless  he  has  notice,  upon  his  receipt  thereof,  by 
mark  upon  the  package  or  otherwise,  of  the  nature  of  the  freight; 
nor  is  such  carrier  liable  upon  any  package  carried  for  more  than 
the  value  of  the  articles  named  in  the  receipt  or  the  bill  of  lading.^ 

1  Kerr's  Cye.  dv.  Code,  sec.  2200. 

§  3909.    Delivery  of  Freight  Beyond  Usual  Route. 

If  a  common  carrier  accepts  freight  for  a  place  beyond  his  usual 
route,  he  must,  unless  he  stipulates  otherwise,  deliver  it  at  the  end 
of  his  route  in  that  direction  to  some  other  competent  carrier  carry- 
ing to  the  place  of  address,  or  connected  with  those  who  thus  carry, 
and  his  liability  ceases  upon  making  such  delivery.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  2201. 

§  3910.    Proof  to  be  Given  in  Case  of  Loss. 

If  freight  addressed  to  a  place  beyond  the  usual  route  of  the 
common  carrier  who  first  received  it  is  lost  or  injured,  he  must, 
within  a  reasonable  time  after  demand,  give  satisfactory  proof  to 
the  consignor  that  the  loss  or  injury  did  not  occur  while  it  was  in 
his  charge,  or  he  will  be  himself  liable  therefor.^ 

1  Kerr's  Cyt,  Civ.  Code,  sec.  2202. 

§  3911.    Carrier's  Services,  Other  Than  Carriage  and  Delivery. 

In  respect  to  any  service  rendered  by  a  common  carrier  about 
freight,  other  than  its  carriage  and  delivery,  his  rights  and  obliga- 
tions are  defined  by  the  titles  on  deposit  and  service.^ 

1  Kerr's  Qfc.  CIt.  Code,  see.  2203. 

§  3912.    Sale  of  Perishable  Proper^  for  Freight. 

If,  from  any  cause  other  than  want  of  ordinary  care  and  diligence 
on  his  part,  a  common  carrier  is  unable  to  deliver  perishable  prop- 
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erty  transported  by  him,  and  collect  his  charges  thereon,  he  may 
cause  the  property  to  be  sold  in  open  market  to  satisfy  his  lien 
for  freightage.* 

1  Kerr's  Cyc.  CSt.  Code,  sec.  2204. 

§  3913.    Order  of  Transaction  of  Telegraphic  Messages. 

A  carrier  of  messages  by  telegraph  must,  if  it  is  practicable, 
transmit  every  such  message  immediately  upon  its  receipt.  But  if 
this  is  not  practicable,  and  several  messages  accumulate  upon  his 
hands,  he  must  transmit  them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States  or  of 
this  state,  on  public  business; 

2.  Messages  intended  in  good  faith  for  immediate  publication  in 
newspapers  and  not  for  any  secret  use; 

3.  Messages  giving  information  relating  to  the  sickness  or  death 
of  any  person ; 

4.  Other  messages  in  the  order  in  which  they  were  received.^ 

1  Eerr'B  Cyc.  Civ.  Code,  sec.  2207. 

§  3914.    Order  in  Other  Cases. 

A  common  carrier  of  messages,  otherwise  than  by  telegraph,  must 
transmit  messages  in  the  order  in  which  he  receives  them,  except 
messages  from  agents  of  the  United  States  or  of  this  state,  on  public 
business,  to  which  he  must  always  give  priority.  But  he  may  fix 
upon  certain  times  for  the  simultaneous  transmission  of  messages 
previously  received.^ 

1  Kerr'B  Cyc.  Civ.  Code,  sec.  2208. 

§  3916.    Daiaages  When  Message  is  Refused  or  Postponed. 

Every  person  whose  message  is  refused  or  postponed,  contrary 
to  the  provisions  of  this  chapter,  is  entitled  to  recover  from  the 
carrier  his  actual  damages,  and  fifty  dollars  in  addition  thereto.^ 

1  Kerr's  Cjc,  dr.  Coda,  see.  2209. 
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CHAPTER  XOVI. 

AGENCY. 
'ARTICLE  L 

AGENCY  IN  GENEBAL. 

8916.  Agency,  what. 

3917.  Who  may  appoint,  and  who  may  be,  an  agent 

S918.  AgentB,  general  or  special. 

3919.  Agency,  actual  or  ostensible. 

3920.  Actual  agency. 

3921.  Oetensible  agency. 

3922.  What  authority  may  be  conferred. 

3923.  Agent  may  perform  acta  required  of  principal  by  eodab 

3924.  Creation  of  agency. 

3925.  Connderation  unnecessary. 

3926.  Form  of  authority. 

3927.  Batiiication  of  agent's  aet. 

3928.  Batification  of  part  of  a  transaction. 

3929.  When  ratification  Toid. 

3930.  Batification  not  to  work  injury  to  third  penoB. 

3931.  Bescission  of  ratification. 

3932.  Measure  of  agent's  authority. 

3933.  Actual  authority,  what. 

3934.  Ostensible  authority,  what. 

3935.  Agent's  authority  as  to  persons  haying  notice  of  restrictions  upon  It. 
3936b  Agent's  necessary  authority. 

3937.  Agent's  power  to  disobey  instructions. 

3938.  Authority  to  be  construed  by  ita  specific  rather  than  by  its  original 

terms. 

3939.  Exceptions  to  general  authority. 

3940.  What  included  in  authority  to  sell  personal  pioperty. 

3941.  What  included  in  authority  to  sell  real  property. 

3942.  Authority  of  general  agent  to  receive  price  of  property* 

3943.  Authority  of  special  agent  to  receive  price. 

3944.  Principal,  how  affected  by  acts  of  agent  within  the  scope  of  bis 

authority. 

3945.  Principal,  when  bound  by  incomplete  execution  of  authority. 

3946.  Notice  to  agent,  when  notice  to  principal. 

3947.  Obligation  of  principal  when  agent  exceeds  his  authority. 

3948.  For  acts  done  under  a  merely  ostensible  authority. 

3949.  When  exclusive  credit  is  given  to  agent. 

3950.  Bights  of  person  who   deals  with   agent  without  knowledge  of 

agency. 
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S  3951.  Inetrument  inteii<ded  to  bind  prineipal  does  bind  him. 

S  3952.  Principal's  responsibilitj  for  agent's  negligence  or  omission. 

S  3959.  Principal's  responsibility  for  wrongs  willfully  committed  by  the 

agent. 

§  3954.  Warranty  of  authority. 

9  3955.  Agent's  responsibility  to  third  persons. 

§  3956.  Obligation  of  agent  to 'surrender  property  to  third  person. 

S  3957.  Agent's  delegation  of  his  powers. 

S  3958.  Agent's  unauthorized  employment  of  subagent. 

9  3959w  Subagenti  rightfully  appointed^  represents  principaL 

9  3960.  Termination  of  agency. 

9  3961.  Termination  of  agency. 

§  3916.    Agency,  What. 

An  agent  is  one  who  represents  another,  called  the  prineipal,  in 
dealings  with  third  persons.    Such  representation  is  called  agency.^ 

1  Kerr's  Cyc.  CIt.  Code,  sec.  2295. 

§  3917.    Who  may  Appoint,  and  Who  may  be  an  Agent. 

Any  person  having  capacity  to  contract  may  appoint  an  agent, 
and  any  person  may  be  an  agent^ 

1  Kerr's  Qjre.  GIy.  Code,  see.  2296. 

§  3918.    Agents,  Oeneral  or  SpedaL 

An  agent  for  a  particular  act  or  transaction  is  called  a  special 
agent.    All  others  are  general  agents.^ 

1  Kerr's  Cyc  Civ.  Code,  sec.  2297. 

§  3919.    Agency,  Actual  or  Ostensible. 

An  agency  is  either  actual  or  ostensible.^ 

1  Kerr's  Qjrc.  Civ.  Code,  sec.  2298. 

§  3920.    Actnal  Agency. 

An  agency  is  actual  when  the  agent  is  really  employed  by  the 
principal.^ 

1  Kerr's  Oje.  Cir.  Code,  sec.  2299. 

§  3921.    Ostensible  Agency. 

An  agency  is  ostensible  when  the  principal  intentionally,  or  by 
want  of  ordinary  care,  causes  a  third  person  to  believe  another  to 
be  his  agent  who  is  not  really  employed  by  him.^ 

1  Kerr's  Qyc.  Cir.  Code,  sec.  2300. 
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§  3922.    Wliat  Antboritj  may  be  Conferred. 

An  agent  may  be  authorized  to  do  any  acts  which  his  principal 
might  do,  except  those  to  which  the  latter  is  bound  to  give  his  per- 
sonal attention.^ 

1  Kerr's  Cyc.  Civ.  Code,  aec.  2304. 

§  3923.    Agent  may  Perform  Aots  Bequired  of  Principal  by  Code. 
Every  act  which,  according  to  this  code,  may  be  done  by  or  to 
any  person,  may  be  done  by  or  to  the  agent  of  such  person  for  that 
purpose,  unless  a  contrary  intention  clearly  appears.^ 

1  Kerr'B  Cyc.  Civ.  Code,  sec.  2305. 

§  3924.    Creation  of  Agency. 

An  agency  may  be  created,  and  an  authority  may  be  conferred, 
by  a  precedent  authorization  or  a  subsequent  ratification.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2307. 

§  3926.    Consideration  Unnecessary. 

A  consideration  is  not  necessary  to  make  an  authority,  whether 
precedent  or  subsequent,  binding  upon  the  principal.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2308. 

§  3926.    Form  of  Authority. 

An  oral  authorization  is  sufficient  for  any  purpose,  except  that 
an  authority  to  enter  into  a  contract  required  by  law  to  be  in  writ- 
ing can  only  be  given  by  an  instrument  in  writing.* 

1  Kerr's  Qrc.  Civ.  Code,  sec.  2309. 

§  3927.    Ratification  of  Agent's  Act. 

A  ratification  can  be  made  only  in  the  manner  that  would  have 
been  necessary  to  confer  an  original  authority  for  the  act  ratified, 
or  where  an  oral  authorization  would  suffice,  by  accepting  or  retain- 
ing the  benefit  of  the  act^  with  notice  thereof.* 

1  Kerr's  pyc.  dv.  Code,  sec.  2310. 

§  3928.    Batiflcation  of  Part  of  a  Transaction. 

Ratification  of  part  of  an  indivisible  transaction  is  a  ratification 
of  the  whole.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2311. 
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§  3929.    When  Satifleation  Void. 

A  ratification  is  not  valid  unless,  at  the  time  of  ratifying  the  act 
done,  the  principal  has  power  to  confer  authority  for  such  an  act.^ 

1  Kerr's  Cyc.  Ciy.  Code,  sec.  2312. 

§  3930.    Batiflcation  not  to  Work  Injury  to  Third  Persons. 

No  unauthorized  act  can  be  made  valid,  retroactively,  to  the  prej- 
udice of  third  persons,  without  their  consent.^ 

1  Kerr's  Cye.  Civ.  Code,  sec.  2313. 

§  3931.    Besciflsion  of  Ratification. 

A  ratification  may  be  rescinded  when  made  without  such  consent 
as  is  required  in  a  contract,  or  with  an  imperfect  knowledge  of  the 
material  facts  of  the  transaction  ratified,  but  not  otherwise.^ 

1  Kerr's  Cjc.  Civ.  Code,  sec.  2314. 

§  3982.    Measure  of  Agent's  Authority. 

An  agent  has  such  authority  aa  the  principal,  actually  or  osten- 
sibly, confers  upon  him.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2315. 

§  3933.    Actual  Authcnity,  What 

Actual  authority  is  such  as  a  principal  intentionally  confers  upon 
the  agent,  or  intentionally,  or  by  want  of  ordinary  care,  allows 
the  agent  to  believe  himself  to  possess.^ 

1  Kerr's  Qyc.  Civ.  Code,  sec.  2316. 

§  3934.    Ostensible  Authority;  What. 

Ostensible  authority  is  such  as  a  principal,  intentionally  Or  by 
want  of  ordinary  care,  causes  or  allows  a  third  person  to  believe 
the  agent  to  possess.* 

1  Kerr's  C^e.  Civ.  Code,  sec.  2317. 

§  3936.    Agent's  Autbority  as  to  Persons  Having  Notice  of 
Bestrietions  upon  It. 

Every  agent  has  actually  such  authority  as  is  defined  by  this 
title,  unless  specially  deprived  thereof  by  his  principal,  and  has 
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even  then  such  authority  ostensibly,  except  as  to  persons  who  have 
actual  or  constructive  notice  of  the  restriction  upon  his  authority.^ 

1  Kerr's  Qrc.  Civ.  Code,  sec.  2318. 

§  3936.    Afirrat's  Necessary  Anthorily. 

An  agent  has  authority : 

1.  To  do  everything  necessary  or  proper  and  usual,  in  the  op- 
dinary  course  of  business,  for  effecting  the  purpose  of  his  agency ; 
and, 

2.  To  make  a  representation  respecting  any  matter  of  fact,  not 
including  the  terms  of  his  authority,  but  upon  which  his  right 
to  use  his  authority  depends,  and  the  truth  of  which  cannot  be  de- 
termined by  the  use  of  reasonable  diligence  on  the  part  of  the 
person  to  whom  the  representation  is  made.^ 

1  Kerr's  Qyc.  CIt.  Code,  see.  2319. 

§  3937.    Agent's  Power  to  Disobey  Instructions. 

An  agent  has  power  to  disobey  instructions  in  dealing  with  the 
subject  of  the  agency,  in  cases  where  it  is  clearly  for  the  interest 
of  his  principal  that  he  should  do  so,  and  there  is  not  time  to 
communicate  with  the  principal.^ 

1  Kerr's  C^e.  CIt.  Code,  see.  2320. 

§  3938.    Authority  to  be  Oonstraed  by  Its  Specille  Bather  Than 
by  Its  Original  Terms. 
When  an  authority  is  given  partly  in  general  and  partly  in 
specific  terms,  the  general  authority  gives  no  higher  powers  than 
those  specifically  mentioned.^ 

1  Kerr's  Cje.  Ciy.  Code,  sec.  2321. 

§  3939.    Exceptions  to  General  Authority. 

An  authority  expressed  in  general  terms,  however  broad,  does 
not  authorize  an  agent: 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course  of  busi- 
ness to  do  so; 

2.  To  define  the  scope  of  his  agency ;  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  as  provided 
by  law.* 

1  Kerr's  C^c.  Civ.  Code^  sec!  2322. 
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§  3940.    What  Included  in  Authority  to  Sell  Personal  Property. 

An  authority  to  sell  personal  property  includes  authority  to 
warrant  the  title  of  the  principal^  and  the  quality  and  quantity  of 
the  property.* 

1  Kerr's  Cyc.  CHt.  Code,  see.  2323. 

§  3941.    What  Included  in  Authority  to  Sell  Beal  Property. 

An  authority  to  sell  and  convey  real  property  includes  authority 
to  give  the  usual  covenants  of  warranty.^ 

1  Kerr's  Gye.  Civ.  Code,  see.  2324. 

§  3942.    Authority  of  General  Agent  to  Beceive  Price  of  Property. 

A  general  agent  to  sell,  who  is  intrusted  by  the  principal  with 
the  possession  of  the  thing  sold,  has  authority  to  receive  the  price.^ 

1  Kerr's  C^e.  dr.  Code,  see.  2325. 

§  3943.    Authority  of  Special  Agent  to  Receive  Price. 

A  special  agent  to  sell  has  authority  to  receive  the  price  on  de- 
livery of  the  thing  sold,  but  not  afterward.* 

1  Kerr's  Cjc  Ciy.  Code,  see.  2326. 

§  3944.    Principal,  How  Affected  liy  Acts  of  Agents  Within  the 
Scope  of  HiB  Authority. 

An  agent  represents  his  principal  for  all  purposes  within  the 
scope  of  his  actual  or  ostensible  authority,  and  all  the  rights  and 
liabilities  which  would  accrue  to  the  agent  from  transactions  within 
such  limit,  if  they  had  been  entered  into  on  his  own  account,  accrue 
to  the  principal.* 

1  Kerr's  G^e.  CIt.  Code,  sec.  2330. 

§  3946.    Principal,  When  Bound  by  Incomplete  Execution  of 
Authority. 
A  principal  is  bound  by  an  incomplete  execution  of  an  authority, 
when  it  is  consistent  with  the  whole  purpose  and  scope  thereof,  but 
not  otherwise.* 

1  Kerr's  C^e.  dr.  Code,  see.  2331. 
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§  3946.    Notice  to  Agent,  When  Notice  to  PrincipaL 

As  against  a  principal,  both  principal  and  agent  are  deemed  to 
have  notice  of  whatever  either  has  notice  of,  and  ought,  in  good 
faith  and  the  exercise  of  ordinary  care  and  diligence,  to  com- 
municate to  the  other.* 

1  Kerr's  Cjc  CIt.  Code,  see.  2332. 


§  3947.    Obligation   of   Principal   Whan   Agent   Ezoeedi   His 
Authority. 

When  an  agent  exceeds  his  authority,  his  principal  is  bound  by 
his  authorized  acts  so  far  only  as  they  can  be  plainly  separated 
from  those  which  are  unauthorized.* 

1  Kerr's  Cje.  Ciy.  Code,  sec.  2333. 

§  3948.    For  Acts  Done  Under  a  Merely  Ostensible  Authority. 

A  principal  is  bound  by  acts  of  his  agent,  under  a  merely  osten- 
sible authority,  to  those  persons  only  who  have  in  good  faith,  and 
without  want  of  ordinary  care,  incurred  a  liability  or  parted  with 
value,  upon  the  faith  thereof.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2334. 

§  3949.    When  Exclusive  Credit  is  Qiven  to  Agent. 

If  exclusive  credit  is  given  to  an  agent  by  the  person  dealing 
with  him,  his  principal  is  exonerated  by  payment  or  other  satisfac- 
tion made  by  him  to  his  agent  in  good  faith,  before  receiving  notice 
of  the  creditor's  election  to  hold  him  responsible.* 

1  Kerr's  Cyc,  CIt.  Code,  sec.  2335. 


§  3950.    Bights  of  Person  Who  Deals  With  Agent  Without 
Knowledge  of  Agency. 

One  who  deals  with  an  agent  without  knowing  or  having  reason 
to  believe  that  the  agent  acts  as  such  in  the  transaction,  may  set  off 
against  any  claim  of  the  principal  arising  out  of  the  same,  all  claims 
which  he  might  have  set  off  against  the  agent  before  notice  of  the 
agency.* 

1  Kerr's  Cjc.  dr.  Code,  sec.  2336. 
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§  3961.    Instrument  Intended  to  Bind  Principal  Does  Bind  Him. 

An  instrument  within  the  scope  of  his  authority  by  which  an 
agent  intends  to  bind  his  principal,  does  bind  him  if  such  intent 
is  plainly  inferable  from  the  instrument  itself.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  2337. 

§  3952.    Principal's  Responsibility  for  Agent's  Negligence  or 
Omission. 

Unless  required  by  or  under  authority  of  law  to  employ 
that  particular  agent,  a  principal  is  responsible  to  third  persons 
for  the  negligence  of  his  agent  in  the  transaction  of  the  business 
of  the  agency,  including  wrongful  acts  committed  by  such  agent 
in  and  as  a  part  of  the  transaction  of  such  business,  and  for  his 
willful  omission  to  fulfill  the  obligations  of  the  principal.^ 

1  Kerr's  Cjc.  dr.  Code,  see.  2338. 

§  3953.  Principal's  Besponsibility  for  Wrongs  Willfully  Com- 
mitted by  the  Agent 
A  principal  is  responsible  for  no  other  wrongs  committed  by  his 
agent  than  those  mentioned  in  the  last  section,  unless  he  has  author- 
ized or  ratified  them,  even  though  they  are  committed  while  the 
agent  is  engaged  in  his  service.^ 

1  Kerr's  C^e.  Cir.  Code,  lee.  2339. 

§  3954.    Warranty  of  Authority. 

One  who  assumes  to  act  as  an  agent  thereby  warrants,  to  all  who 
deal  with  him  in  that  capacity,  that  he  has  the  authority  which 
he  assumes.^ 

1  Kerr's  C^e.  dr.  Code,  see.  2348. 

§  3956.    Agent's  Responsibility  to  Third  Persons. 

One  who  assumes  to  act  as  an  agent  is  responsible  to  third  persons 
as  a  principal  for  his  acts  in  the  course  of  his  agency,  in  any  of 
the  following  cases,  and  in  no  others : 

1.  When,  with  his  consent,  credit  is  given  to  him  personally  in  a 
transaction; 

2.  When  he  enters  into  a  written  contract  in  the  name  of  his 
principal,  without  believing,  in  good  faith,  that  he  has  authority 
to  do  so;  or, 

3.  When  his  acts  are  wrongful  in  their  nature.^ 

1  Kerr's  C^e.  Cir.  Code,  see.  2348. 


§§  3956-3960  hillyeb's  justices'  code.  1574 


§  S9B6.    Obligation  of  Agent  to  Surrender  Property  to  Third 
PersozL 

If  an  agent  receives  anything  for  the  benefit  of  his  principal, 
to  the  possession  of  which  another  person  is  entitled,  he  must,  on 
demand,  surrender  it  to  such  person,  or  so  much  of  it  as  he  has 
under  his  control  at  the  time  of  demand,  on  being  indemnified  for 
any  advance  which  he  has  made  to  his  principal,  in  good  faith,  on 
account  of  the  same;  and  is  responsible  therefor,  if,  after  notice 
from  the  owner,  he  delivers  it  to  his  principal.^ 

X  Eerr'8  Cyc.  Cir.  Code,  see.  2344. 

§  3957.    Agent's  Delegation  of  His  Powers. 

An  agent,  unless  specially  forbidden  by  his  principal  to  do  so. 
can  delegate  his  powers  to  another  person  in  any  of  the  following 
cases,  and  in  no  others : 

1.  When  the  act  to  be  done  is  purely  mechanical; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  sub- 
agent  can  lawfully  perform; 

3.  When  it  is  the  usage  of  the  place  to  delegate  such  powers ;  or, 

4.  When  such  delegation  is  specially  authorized  by  the  principal.^ 

1  Kerr'B  Qjre.  Cir.  God«,  see.  2349. 

§  3968.    Agent's  Unauthorised  Employment  of  Subagent. 

If  an  ajgent  employs  a  subagent  without  authority,  the  former  is 
a  principal  and  the  latter  his  agent,  and  the  principal  of  the  former 
has  no  connection  with  the  latter.^ 

1  Kerr's  Cyc,  CIt.  Code,  eeo.  2350. 

§  3959.    Subagent,  Rightfully  Appointed,  Represents  Principal. 

A  subagent,  lawfully  appointed,  represents  the  principal  in  like 
manner  with  the  original  agent;  and  the  original  agent  is  not 
responsible  to  third  persons  for  the  acts  of  the  subagent.^ 

1  Kerr '8  C^c.  Civ.  Code,  sec.  2351. 

§  3960.     Termination  of  Agency. 

An  agency  is  terminated,  as  to  every  person  haying  notice 
thereof,  by: 

1.  The  expiration  of  its  term ; 

2.  The  extinction  of  its  subject; 
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3.  The  death  of  the  agent ; 

4.  His  renunciation  of  the  agency;  or, 

5.  The  incapacity  of  the  agent  to  aet  aa  sach.^ 

1  Ken's  Cjc  CIt.  Code,  tee.  2355. 

§  3961.    Termination  of  Ageni^. 

Unless  the  power  of  an  agent  is  coupled  with  an  interest  in  the 
subject  of  the  agency,  it  is  terminated^  as  to  every  person  having 
notice  thereof,  by : 

1.  Its  revocation  by  the  principal; 

2.  His  death ;  or, 

3.  His  incapacity  to  contract.^ 

i  Kerr's  Cje.  CIt.  Code,  see.  2356. 
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ARTICLE  n. 

AUCTIONEEB& 

S  3962.    AnetioiLeer't  authority  from  tlie  seller. 
S  3963.    Auctioneer's  anthoritj  from  the  bidder. 

§  3962.    Auctioneer's  Aufhorityftom  the  SeUer. 

An  auctioneer,  in  the  absence  of  special  authorization  or  tusage 
to  the  contrary,  has  authority  from  the  seller,  only  as  follows: 

1.  To  sell  by  public  auction  to  the  highest  bidder; 

2.  To  sell  for  cash  only,  except  such  articles  as  are  usually  sold 
on  credit  at  auction; 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell,  accord- 
ing to  section  3940; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale ; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price ; 

6.  To  collect  the  price ;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in  the 
ordinary  course  of  business,  for  effecting  these  purposes.^ 

1  Kerr's  Cje.  Oir.  Code,  see.  2362. 

§  3963.    Auctioneer's  Authority  from  the  Bidder. 

An  auctioneer  has  authority  from  a  bidder  at  the  auction,  as 
well  as  from  the  seller,  to  bind  both  by  a  memorandum  of  the  con- 
tract, as  prescribed  in  the  title  on  sale.^ 

1  Kerr's  C^e.  CSr.  Code,  see.  2363. 


1577  AOBsrOT.  §§  3964, 3965 


ABTIOLE  nL 

FACTOBa 

i  3964.    AetuftI  aathoritj  of  faetor. 
§  3965.    Ostensible  authority. 

§  3964.    Actual  Authority  of  Faetor. 

In  addition  to  the  authority  of  agents  in  general,  a  factor  has 
actual  authority  from  his  principal,  unless  specially  restricted : 

1.  To  insure  property  consigned  to  him  uninsured; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale,  except 
such  things  as  it  is  contrary  to  usage  to  sell  on  credit ;  but  not  to 
pledge,  mortgage,  or  barter  the  same ;  and, 

3.  To  delegate  his  authority  to  his  partner  or  servant,  but  not 
to  any  person  in  an  independent  employment.^ 

1  Kerr's  Cjt.  (Ht.  Code,  see.  2368. 

§  3965.    OstensiUe  Authority. 

A  factor  has  ostensible  authority  to  deal  with  the  property  of 
}iis  principal  as  his  own,  in  transactions  with  persons  not  having 
notice  of  the  actual  ownership.^ 

1  Ken's  Cje.  CIt.  Code,  see.  2369. 
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§  3973.  Partners  trustees  for  each  other. 
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§  3976.  No  compensation  for  services  to  firm. 

I  3977.  Benunciation  of  future  profits  exonerates  from  liability. 
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§  3966.    Partnership,  What. 

Partnership  is  the  association  of  two  or  more  persons,  for  the 
purpose  of  carrying  on  business  together,  and  dividing  its  profits 
between  them.^ 

1  Kerr's  Cyc.  Oiv.  Code,  sec.  2395. 

§  3967.    Partn«:diip  Property,  What. 

The  property  of  a  partnership  consists  of  all  that  is  contributed 
to  the  common  stock  at  the  formation  of  the  partnership,  and  all 
that  is  subsequently  acquired  thereby.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2401. 

§  3968.    Partner's  Interest  in  Partnership  Property. 

The  interest  of  each  member  of  a  partnership  extends  to  eyeiy 
portion  of  its  property.^ 

1  Kerr's  Qyc.  C^v.  Code,  sec.  2402. 

§  3969.    Partner's  Share  in  Profits  and  Losses. 

In  the  absence  of  any  agreement  on  the  subject  the  shares  of 
partners  in  the  profit  or  loss  of  the  business  are  equal,  and  the 
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share  of  each  in  the  partnership  property  is  the  value  of  his  orig- 
inal contribution,  increased  or  diminished  by  his  share  of  profit  or 
loss.^ 

1  Kerr's  Cye.  CIt.  Code,  see.  2403. 

§  3970.    When  Division  of  Losses  Implied. 

An  agreement  to  divide  the  profits  of  a  business  implies  an  agree- 
ment for  a  corresponding  division  of  its  losses,  unless  it  is  otherwise 
expressly  stipulated.^ 

1  Kerr's  C7C.  Cir.  Code,  see.  2404. 

§  3971.  Partner  may  Require  Application  of  Partnership  Prop- 
erty to  Payment  of  Debts. 
Each  member  of  a  partnership  may  require  its  property  to  be 
applied  to  the  discharge  of  its  debts,  and  has  a  lien  upon  the 
shares  of  the  other  partners  for  this  purpose,  and  for  the  payment 
of  the  general  balance  if  any  due  to  him.^ 

1  Kerr's  Cjc.  CIt.  Code,  sec.  2405. 

§  3972.    What  Property  is  Partnership  Property  by  Presumption. 

Property,  whether  real  or  personal,  acquired  with  partnership 
funds,  is  presumed  to  be  partnership  property.* 

1  Kerr's  Cjc  dr.  Code,  see.  2406. 

§  3973.    Partners  Trustees  for  Each  Other. 

The  relations  of  partners  are  confidential.  They  are  trustees  for 
each  other  within  the  meaning  of  the  law  relating  to  trusts,  and 
their  obligations  as  such  trustees  are  defined  by  that  law.* 

1  Kerr's  C^e.  Cir.  Code,  se^.  2410. 

§  3974.    Qood  Faith  to  be  Observed  Between  Them. 

In  all  proceedings  connected  with  the  formation,  conduct,  disso- 
lution, and  liquidation  of  a  partnership,  every  partner  is  bound  to 
act  in  the  highest  good  faith  toward  his  copartners.  He  may  not 
obtain  any  advantage  over  them  in  the  partnership  affairs  by  the 
slightest  misrepresentation,  concealment,  threat,  or  adverse  pres- 
sure of  any  kind.* 

1  Kerr's  C7e.  Cir.  Code,  sec.  2411. 
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§  3976.    Hutnal  Liability  of  Pwtneni  to  Account. 

Each  member  of  a  partnership  must  account  to  it  for  everything 
he  receives  on  account  thereof,  and  is  entitled  to  reimbursement 
therefrom  for  everything  that  he  properly  expends  for  the  benefit 
thereof,  and  to  be  indemnified  thereby  for  all  losses  and  risks  which 
he  necessarily  incurs  on  its  behalf.^ 

1  Ken'u  eye.  Git.  Oode,  see.  2412. 


§  3976.    No  Compensation  for  Services  to  Firm. 

A  partner  is  not  entitled  to  any  compensation  for  services  ren- 
dered by  him  to  the  partnership.^ 

X  Eerr'8  Cyc.  CHt.  Code,  sec.  2413. 

§  3977.  Eenunciation  of  Future  Profits  Exonerates  from 
Liability. 
A  partner  may  exonerate  himself  from  all  future  liability  to  a 
third  person,  on  account  of  the  partnership,  by  renouncing,  in  good 
faith,  all  participation  in  its  future  profits,  and  giving  notice  to 
such  third  person,  and  to  his  own  copartners,  that  he  has  made  such 
renunciation,  and  that,  so  far  as  may  be  in  his  power,  he  dissolves 
the  partnership  and  does  not  intend  to  be  liable  on  account  thereof 
for  the  future.^ 

1  Kerr's  CfC  Cir.  Code,  tec.  2417. 


§  3978.    Effect  of 

After  a  partner  has  given  notice  of  his  renunciation  of  the  part- 
nership, he  cannot  claim  any  of  its  subsequent  profits,  and  his  co- 
partners may  proceed  to  dissolve  the  partnership.^ 

1  Kerr's  Qro.  CIt.  Code,  see.  2418. 
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ARTIC!LE  n. 
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3979.  General  partneTBliip,  what. 

3980.  Power  of  majority  of  partners. 

3981.  Authority  of  individual  partner. 

3982.  What  authority  partner  has  not. 

3983.  Partner's  acts  in  bad  faith,  when  IneffectnaL 

3984.  Profits  of  individual  partner. 

3985.  In  what  business  partner  may  noi  engage. 

3986.  In  what  he  may  engage. 

3987.  Must  account  to  firm  for  profits. 
398^.  Liability  of  partners  to  third  persons. 

3989.  Liability  for  each  other's  acts  as  agents. 

3990.  Liability  on  one  held  out  as  partner. 

3991.  No  one  liable  as  partner  unless  held  out  M  taeK 

3992.  Duration  of  partnership. 

3993.  Total  dissolution  of  partnership. 

3994.  Partial  dissolution. 
3^995.  Partner  entitled  to  dissolution. 

3996.  Notice  of  termination. 

3997.  Notice  of  change  of  name. 

3998.  Fictitious  name,  duties  of  those  nsing. 

3999.  Style  of  foreign  partnership, 

4000.  Certificates — Execution— !Ellingy  etc 

4001.  Register  of  su«h  firms  to  be  kept  by  eounty  clerk. 

4002.  Certified  copies  of  register,  and  proof  of  publieatioii,  to  be  eri- 

dence. 
S  4003.    Foreign  copartnership— Designation  of  agent. 

§  3979.    General  Partnerahip,  What. 

Every,  partnership  that  is  not  formed  in  accordance  with  the  law 
concerning  special  or  mining  partnerships,  and  every  special  part- 
nership, so  far  only  as  the  general  partners  are  concerned,  is  a 
general  partnership.* 

1  Kerr's  Qye.  CIt.  Code,  sec.  2424. 

§  8980.    Power  of  Blajority  of  Partners. 

Unless  otherwise  expressly  stipulated,  the  decision  of  the  major- 
ity of  the  members  of  a  general  partnership  binds  it  in  the  conduct 
of  its  business.* 

1  Kerr's  Cjre.  dr.  Code,  see.  2428. 
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§  3981.    Anthorily  of  Individual  Partner. 

Every  general  partner  is  agent  for  the  partnership  in  the  transac- 
tion of  its  business,  and  has  authority  to  do  whatever  is  necessary 
to  carry  on  such  business  in  the  ordinary  manner,  and  for  this  pur- 
pose may  bind  his  copartners  by  an  agreement  in  writiug.^ 

1  Kerr's  Cjc.  Ciy.  Code,  see.  2429. 

§  3982.    What  Authority  Partner  has  not. 

A  partner,  as  such,  has  not  authority  to  do  any  of  the  following 
acts,  unless  his  copartners  have  wholly  abandoned  the  business  to 
him,  or  are  incapable  of  acting  : 

1.  To  make  an  assignment  of  the  partnership  property  or  any 
portion  thereof  to  a  creditor,  or  to  a  third  person  in  trust  for  the 
benefit  of  a  creditor  or  of  all  creditors ; 

2.  To  dispose  of  the  goodwill  of  the  business; 

3.  To  dispose  of  the  whole  of  the  partnership  property  at  once, 
unless  it  consists  entirely  of  merchandise; 

4.  To  do  any  act  which  would  make  it  impossible  to  carry  on  the 
ordinary  business  of  the  partnership; 

5.  To  confess  a  judgment; 

6.  To  submit  a  partnership  claim  to  arbitration; 

7.  To  do  any  other  act  not  within  the  scope  of  the  preceding 
section.^ 

1  Kerr's  Cyc,  Civ.  Code,  see.  2430. 

§  3983.    Partner's  Acts  in  Bad  Faith,  When  InefTectuaL 

A  partner  is  not  bound  by  any  act  of  a  copartner,  in  bad  faith 
toward  him,  though  within  the  scope  of  the  partner's  powers,  except 
in  favor  of  persons  who  have  in  good  faith  parted  with  value  in 
reliance  upon  such  act.^ 

1  Kerr's  Cyc.  dr.  Code,  sec.  2431. 

§  3984.    Profits  of  Individual  Partner. 

All  profits  made  by  a  general  partner,  in  the  course  of  any  busi- 
ness usually  carried  on  by  the  partnership,  belong  to  the  firm.^ 

X  Kerr's  Cyc.  Ciy.  Code,  sec.  2435. 

§  3985.    In  What  Business  Partner  may  not  Engage. 

A  general  partner,  who  agrees  to  give  his  personal  attention  to 
the  business  of  the  partnership,  may  not  engage  in  any  business 
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which  gives  him  an  interest  adverse  to  that  of  the  partnership,  or 
which  prevents  him  from  giving  to  such  business  all  the  attention 
which  would  be  advantageous  to  it.^ 

1  Kerr'B  Qrc.  CSv.  CJode,  sec.  2436. 

§  3986.    In  What  He  may  Engage. 

A  partner  may  engage  in  any  separate  business,  except  as  other- 
wise provided  by  the  last  two  sections.^ 

X  Kerr'B  Cyc.  (Hv.  Code,  sec.  2437. 

§  3987.    Must  Account  to  Finn  for  Profits. 

A  general  partner  transacting  business  contrary  to  the  provisions 
of  this  article  may  be  required  by  any  copartner  to  account  to  the 
partnership  for  the  profits  of  such  business.^ 

1  Kerr's  Cyz.  Civ.  Code,  sec.  2438. 

§  3988.    Liability  of  Partners  to  Third  Persons. 

Every  general  partner  is  liable  to  third  persons  for  all  the  obli- 
gations of  the  partnership,  jointly  with  his  copartners.^ 

1  Kerr's  Cyc.  CW.  Code,  sec.  2442. 

§  3989.    Liability  for  Each  Other's  Acts  as  Agents. 

The  liability  of  general  partners  for  each  other's  acts  is  defined 
by  the  title  on  agency.^ 

1  Kerr's  Cjc.  Cir.  Code,  see.  2448. 

§  3990.    Liability  on  One  Held  Ont  as  Partner. 

Anyone  permitting  himself  to  be  represented  as  a  partner,  gen- 
eral or  special,  is  liable,  as  such,  to  third  persons  to  whom  such 
representation  is  communicated,  and  who,  on  the  faith  thereof,  give 
credit  to  the  partnership.^ 

1  Kerr's  C^c.  CIt.  Code,  sec.  2444. 

§  3991.    No  One  Liable  as  Partner  Unless  Held  Ont  as  Such. 

No  one  is  liable  as  a  partner  who  is  not  such  in  fact,  except  as 
provided  in  the  last  section.^ 

1  Kerr's  Qj^  GIt.  Code,  see.  2i4S. 
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§  3992.    Duration  of  Partnerahip. 

If  no  term  is  prescribed  by  a^eement  for  its  duration,  a  general 
partnership  continues  until  dissolved  by  a  partner  or  by  opera- 
tion of  law.^ 

1  Kerr's  Cyc.  Cir.  Code,  sec.  2449. 

§  3993.    Total  Dissolution  of  Partnership. 

A  general  partnership  is  dissolved  as  to  all  the  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  duration; 

2.  By  the  expressed  will  of  any  partner,  if  there  is  not  such 
agreement ; 

3.  By  the  death  of  a  partner; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  interest  of 
any  partner  in  the  partnership  property; 

5.  By  war,  or  the  prohibition  of  commercial  intercourse  between 
the  country  in  which  one  partner  resides  and  that  in  which  another 
resides;  or, 

6.  By  a  judgment  of  dissolution.^ 

1  Kerr's  Qre.  Cir.  Ck>de,  see.  24S0. 

§  3994.    Partial  Dissolution. 

A  general  partnership  may  be  dissolved,  as  to  himself  only,  by 
the  expressed  will  of  any  partner,  notwithstanding  his  agreement 
for  its  continuance,  subject,  however,  to  liability  to  his  copartners 
for  any  damage  caused  to  them  thereby,  unless  the  circumstances 
are  such  as  entitle  him  to  a  judgment  of  dissolution.^ 

1  Kerr's  Cjc.  dr.  Code,  see.  2451. 

§  3995.    Partner  Entitled  to  Dissolution. 

A  general  partner  is  entitled  to  a  judgment  of  dissolution: 

1.  When  he,  or  another  partner,  becomes  legally  incapable  of 
contracting ; 

2.  When  another  partner  fails  to  perform  his  duties  under  the 
agreement  of  partnership,  or  is  guilty  of  serious  misconduct;  or, 

3.  When  the  business  of  the  partnership  can  be  carried  on  only 
at  a  permanent  loss.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2452. 
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§  3996.    Notice  of  TerminatioiL 

The  liability  of  a  general  partner  for  the  acts  of  his  copartners 
continues,  even  after  a  dissolution  of  the  copartnership,  in  favor 
of  persons  who  have  had  dealings  with  and  given  credit  to  the 
partnership  during  its  existence,  until  they  have  had  personal 
notice  of  the  dissolution ;  and  in  favor  of  other  persons  until  such 
dissolution  has  been  advertised  in  a  newspaper  published  in  every 
county  where  the  partnership,  at  the  time  of  its  dissolution,  had 
a  place  of  business,  if  a  newspaper  is  there  published,  to  the  extent 
in  either  case  to  which  such  persons  part  with  value  in  good  faith, 
and  in  the  belief  that  such  partner  is  still  a  member  of  the  firm.^ 

1  Kerr's  Qye.  CSt.  Code,  see.  2453. 

§  8997.    Notice  of  Ohange  of  Name. 

A  change  of  the  partnership  name,  which  plainly  indicates  the 
withdrawal  of  a  partner,  is  sufficient  notice  of  the  fact  of  such 
withdrawal  to  all  persons  to  whom  it  is  communicated ;  .but  a  change 
in  the  name,  which  does  not  contain  such  an  indication,  is  not 
notice  of  the  withdrawal  of  any  partner.^ 

1  Kerr's  Q^c.  Or,  Code,  see.  2454. 

§  3998.    Fictitious  Name,  Duties  of  Those  Using. 

Except  as  otherwise  provided  in  the  next  section  every  person 
transacting  business  in  this  state  under  a  fictitious  name  and  every 
partnership  transacting  business  in  this  state  under  a  fictitious 
name,  or  a  designation  not  showing  the  names  of  the  persons 
interested  as  partners  in  such  business,  must  file  with  the  clerk  of 
the  county  in  which  his  or  its  principal  place  of  business  is 
situated,  a  certificate  stating  the  name  in  full  and  the  place  of 
residence  of  such  person  and  stating  the  names  in  full  of  all  the 
members  of  such  partnership  and  their  places  of  residence.  Such 
certificate  must  be  published  once  a  week  for  four  successive 
weeks,  in  a  newspaper  published  in  the  county,  if  there  be  one, 
and  if  there  be  none  in  such  county,  then  in  a  newspaper  in  an 
adjoining  county.     (Stats.  1911,  c.  262.)^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  246& 
100 
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§  3999.    Style  of  Foreign  Partnership. 

A  commercial  or  banking  partnership,  established  and  transact- 
ing business  in  a  place  without  the  United  States,  may,  without 
filing  the  certificate  or  making  the  publication  prescribed  in  the  last 
section,  use  in  this  state  the  partnership  name  used  by  it  there, 
although  it  be  fictitious,  or  do  not  show  the  names  of  the  persons 
interested  as  partners  in  such  business.^ 

1  Kerr's  Cyc.  dv.  Code,  sec.  2467. 

§  4000.    Certificates— Execution— Filing,  etc. 

The  certificate  filed  with  the  clerk  as  provided  in  section  3998, 
supra,  must  be  signed  by  the  person  therein  referred  to,  or  by  the 
partners,  as  the  case  may  be,  and  acknowledged  before  some  oflScer, 
authorized  to  take  the  acknowledgment  of  conveyances  of  real  prop- 
erty. Where  a  business  is  hereafter  commenced  by  a  person  under 
a  fictitious  name  or  a  partnership  is  hereafter  formed,  the  certificate 
must  be  filed  and  the  publication  designated  in  that  section  must  be 
made  within  one  month  after  the  commencement  of  such  business, 
or  after  the  formation  of  the  partnership,  or  within  one  month  from 
the  time  designated  in  the  agreement  of  its  members  for  the  com- 
mencement of  the  partnership.  Where  the  business  has  been  here- 
tofore conducted  under  a  fictitious  name  or  where  the  partnership 
has  been  heretofore  formed,  the  certificate  must  be  filed  and  the 
publication  made  within  six  months  after  the  passage  of  this  act. 
No  person  doing  business  under  a  fictitious  name,  or  his  assignee  or 
assignees,  nor  any  persons  doing  business  as  partners  contrary  to  the 
provisions  of  this  article,  or  their  assignee  or  assignees,  shall  main- 
tain any  action  upon  or  on  account  of  any  contract  or  contracts 
made,  or  transactions  had,  under  such  fictitious  name,  or  in  their 
partnership  name  in  any  court  of  this  state  until  the  certificate  has 
been  filed  and  the  publication  has  been  made  as  herein  required. 
(Stats.  1911,  c.  263.)^ 

1  Kerr's  Cyc.  CSv.  Code,  see.  2468. 

§  4001.    Begister  of  Such  Firms  to  be  Kept  by  County  Clerk. 

Every  county  clerk  must  keep  a  register  of  the  names  of  firms 
and  persons  mentioned  in  the  certificates  filed  with  him  pursuant 
to  this  article,  entering  in  alphabetical  order  the  name  of  every 
such  person  who  does  business  under  a  fictitious  name,  and  the 
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fictitious  name,  and  tlie  name  of  every  such  partnership,  and  of 
each  partner  therein.     (Stats.  1911,  c.  261.)^ 

1  Kerr's  Cye.  Civ.  Code,  see.  2470. 

§  4002.    Certified  Copies  of  Register,  and  Proof  of  Publication,  to 
be  Evidence. 

Copies  of  the  entries  of  a  county  clerk,  as  herein  directed,  when 
certified  by  him,  and  aflSdavits  of  publication,  as  herein  directed, 
made  by  the  printer,  publisher,  or  chief  clerk  of  a  newspaper,  are 
presumptive  evidence  of  the  facts  therein  stated.^ 

1  Kerr's  Cyc.  Ciy.  Code,  sec.  2471. 

§  4003.    Foreign  Copartnership — ^Designation  of  Agent. 

Every  copartnership,  other  than  those  mentioned  in  section  3999 
of  this  code,  domiciled  without  this  state,  and  having  no  regular 
place  of  business  within  this  state,  must  file  in  the  office  of  the 
Secretary  of  State  a  designation  of  some  person  residing  within 
the  state  upon  whom  process  issued  by  authority  of  or  under  any 
law  of  this  state,  may  be  served.  A  copy  of  such  designation,  duly 
certified  by  the  Secretary  of  State,  is  suflBcient  evidence  of  such  ap- 
pointment. Such  process  may  be  served  on  the  person  so  desig- 
nated, or,  in  the  event  that  no  such  person  is  designated,  then  on 
the  Secretary  of  State,  and  the  service  is  a  valid  service  on  such 
copartnership.* 

1  Kerr's  Cyc.  Ciy.  Code,  see.  2472. 
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ARTICLE  m. 

SPECIAL  PABTNEESHIPj 

4004.  Formation  of  special  partnershipb 

4005.  Of  what  to  consist. 

4006.  Certified  statement. 

4007.  Acknowledged  and  recorded — ^Fal8«  statement. 

4008.  Affidavit  as  to  sums  contributed. 

4009.  No  partnership  until  compliancet 

4010.  Certificate  to  be  published. 

4011.  Affidavit  of  publication  filed. 

4012.  Who  to  do  business. 

4013.  Special  partners  may  advise. 

4014.  May  loan  money — ^Insolveney. 

4015.  General  partners  may  sue  and  be  laed* 

4016.  Withdrawal  of  capital. 

4017.  Interest  and  profits. 

4018.  Besult  of  withdrawing  eapital. 

4019.  Preferential  transfer  void. 

4020.  Liability  of  partnen. 

4021.  Of  special  partners. 

4022.  Liability  for  unintentional  aet. 

4023.  Who  may  question  existence  of  speeial  parineraUpw 

4024.  When  special  partnership  becomes  general. 

4025.  How  new  speeial  partners  may  be  admitted. 
4020.  Dissolution  of  special  partnership— Notice. 
4027.  The  name  of  a  special  partner  not  used,  unleel. 

§  4004.    Formation  of  Special  Partnership. 

A  special  partnership  may  be  formed  by  two  or  more  persons,  in 
the  manner  and  with  the  effect  prescribed  in  this  chapter,  for  the 
transaction  of  any  business  except  banking  or  insurance.^ 

1  Kerr's  Oyc  C&v.  Code,  see.  2477, 

§  4005.    Of  What  to  Consist. 

A  special  partnership  may  consist  of  one  or  more  persons  called 
general  partners,  and  one  or  more  persons  called  special  partners.^ 

1  Kerr's  Cye.  C^v.  Code,  sec.  2478. 

§  4006.    Certifled  Statement. 

Persons  desirous  of  forming  a  special  partnership  mnst  severally 
sign  a  certificate,  stating: 
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1.  The  name  under  which  the  partneiship  is  to  be  eonducted; 

2.  The  general  nature  of  the  business  intended  to  be  transacted ; 

3.  The  names  of  all  the  partners,  and  their  residences,  specifying 
which  are  general  and  which  are  special  partners; 

4.  The  amount  of  capital  which  each  special  partner  has  con- 
tributed to  the  common  stock ; 

5.  The  periods  at  which  such  partnership  will  begin  and  end.^ 

i  Kerr's  Cjt.  CSy.  Code,  see.  2479, 

§  4007.    Acknowledged  and  Secorded— False  Statement. 

Certificates  under  the  last  section  must  be  acknowledged  by  all 
the  partners,  before  some  of9cer  authorized  to  take  acknowledgment 
of  deeds,  one  to  be  filed  in  the  clerk's  office  and  the  other  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  principal 
place  of  business  of  the  partnership  is  situated,  in  a  book  to  be  kept 
for  that  purpose,  open  to  public  inspection ;  and  if  the  partnership 
has  places  of  business  situated  in  different  counties,  a  copy  of  the 
certificate,  certified  by  the  recorder  in  whose  office  it  is  recorded, 
must  be  filed  in  the  clerk's  office,  and  recorded  in  like  manner  in 
the  office  of  the  recorder  in  every  such  county.  If  any  false  state- 
ment is  made  in  any  such  certificate,  all  the  persons  interested  in 
the  partnership  are  liable,  as  general  partners,  for  all  the  engage- 
ments thereof.^ 

1  Kerr's  Gye.  Oiy.  Code,  see.  2480. 

§  4008.    Affidavit  as  to  Sums  Contributed. 

An  affidavit  of  each  of  the  partners,  stating  that  the  sums  speci- 
fied in  the  certificate  of  the  partnership  as  having  been  contributed 
by  each  of  the  special  partners,  have  been  actually  and  in  good  faith 
paid,  in  the  lawful  money  of  the  United  States,  must  be  filed  in 
the  same  office  with  the  original  certificate.^ 

1  Kerr's  Qyc.  (St.  Code,  see.  2481. 

§  4009.    No  Partnership  Until  Compliance. 

No  special  partnership  is  formed  until  the  provisions  of  the  last 
five  sections  are  complied  with.^ 

i  Kerr's  Qjc.  C&t.  Code,  sec.  2488. 
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§  4010.    Oertiflcate  to  be  Published. 

The  certificate  mentioned  in  this  article,  or  a  statement  of  its 
substance,  must  be  published  in  a  newspaper  printed  in  the  county 
where  the  original  certificate  is  filed,  and  if  no  newspaper  is  there 
printed,  then  in  a  newspaper  in  the  state  nearest  thereto.  Such 
publication  must  be  made  once  a  week  for  four  successive  weeks, 
beginning  within  one  week  from  the  time  of  filing  the  certificate. 
In  case  such  publication  is  not  so  made,  the  partnership  must  be 
deemed  general.^ 

1  Kerr's  Qje.  Civ.  Code,  see.  2483. 

§  4011.    Affidavit  of  Publication  Filed. 

An  aflBdavit  of  the  making  of  the  publication  mentioned  in  the 
preceding  section,  made  by  the  printer,  publisher,  or  chief  clerk  of 
the  newspaper  in  which  such  publication  is  made,  may  be  filed  with 
the  county  recorder  with  whom  the  original  certificate  was  filed, 
and  is  presumptive  evidence  of  the  facts  therein  stated.* 

1  Kerr's  Q^e.  CIt.  Code,  sec  24S4w 

§  4012.    Who  to  Do  BtudneM. 

The  general  partners  only  have  authority  to  transact  the  business 
of  a  special  partnership.* 

1  Kerr's  Cye.  (St.  Code,  see.  2489. 

§  4013.    Special  Partners  may  Advise. 

A  special  partner  may  at  all  times  investigate  the  partnership 
affairs,  and  advise  his  partners,  or  their  agents,  as  to  their  manage- 
ment.* 

1  Kerr's  Cye.  C&t.  Code,  see.  2490. 

§  4014.    May  Loan  Money— Insolveni^. 

A  special  partner  may  lend  money  to  the  partnership,  or  advance 
money  for  it,  and  take  from  it  security  therefor,  and  as  to  such 
loans  or  advances  has  the  same  rights  as  any  other  creditor;  but 
in  case  of  the  insolvency  of  the  partnership,  all  other  claims  which 
he  may  have  against  it  must  be  postponed  until  all  other  creditors 
are  satisfied.* 

1  Kerr's  QfC.  Ciy.  Code,  sec.  2491. 
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§  4015.    General  Partners  may  Sue  and  be  SuecL 

In  all  matters  relating  to  a  special  partnership,  its  general  part- 
ners may  sue  and  be  sued  alone,  in  the  same  manner  as  if  there 
were  no  special  partners.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  2492. 

§  4016.    Withdrawal  of  Capital. 

No  special  partner,  under  any  pretense,  may  withdraw  any  part 
of  the  capital  invested  by  him  in  the  partnership,  during  its  con- 
tinuance.^ 

1  Kerr's  C^re.  Ciy.  Code,  see.  2493. 

§  4017.    Interest  and  Profits. 

A  special  partner  may  receive  such  lawful  interest  and  such  pro- 
portion of  profits  as  may  be  agreed  upon,  if  not  paid  out  of  the 
capital  invested  in  the  partnership  by  him,  or  by  some  other  special 
partner,  and  is  not  bound  to  refund  the  same  to  meet  subsequent 
losses.^ 

1  Kerr's  Cye.  CIt.  Code,  see.  2494. 

§  4018.   Result  of  Withdrawing  Capital. 

If  a  special  partner  withdraws  capital  from  the  firm,  contrary 
to  the  provisions  of  this  article,  he  thereby  becomes  a  general  part- 
ner.* 

1  Kerr's  Cyc.  CSt.  Code,  see.  2495. 

§  4019.    Preferential  Transfer  Void. 

Every  transfer  of  the  property  of  a  special  partnership,  or  of  a 
partner  therein,  made  after  or  in  contemplation  of  the  insolvency 
of  such  partnership  or  partner,  with  intent  to  give  a  preference  to 
any  creditor  of  such  partnership  or  partner  over  any  other  creditor 
of  such  partnership,  is  void  against  the  creditors  thereof;  and 
every  judgment  confessed,  lien  created,  or  security  given,  in  like 
manner  and  with  the  like  intent,  is  in  like  manner  void.* 

1  Kerr's  Cyo.  Civ.  Code,  sec.  2496. 

§  4020.    Liability  of  Partners. 

The  general  partners  in  a  special  partnership  are  liable  to  the 
same  extent  as  partners  in  a  general  partnership.^ 

1  Kerr's  Cjc.  Civ.  Code,  see.  250<K 
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§  4021.    Of  Special  Partners. 

The  contribution  of  a  special  partner  to  the  capital  of  the  firm, 
and  the  increase  thereof,  is  liable  for  its  debts,  but  he  is  not  other- 
wise liable  therefor,  except  as  follows: 

1.  If  he  has  willfully  made  or  permitted  a  false  or  materially 
defective  statement  in  the  certificate  of  the  partnership,  the  af&davit 
filed  therewith,  or  the  published  announcement  thereof,  he  is 
liable,  as  a  general  partner,  to  all  creditors  of  the  firm ; 

2.  If  he  has  willfully  interfered  with  the  business  of  the  firm, 
except  as  permitted  in  this  chapter,  he  is  liable  in  like  manner;  or, 

3.  If  he  has  willfully  joined  in  or  assented  to  an  act  contrary  to 
any  of  the  provisions  of  this  chapter,  he  is  liable  in  like  manner.^ 

1  Kerr's  Cjc.  Civ.  Code,  sec.  2501. 

§  4022.    Liability  for  Unintentional  Act. 

When  a  special  partner  has  unintentionally  done  any  of  the  acts 
mentioned  in  the  last  section,  he  is  liable,  as  a  general  partner,  to 
any  creditor  of  the  firm  who  has  been  actually  misled  thereby  to 
his  prejudice.^ 

1  Kerr's  Oye.  Civ.  Code,  see.  2502. 

§  4023.    Who  may  Qnestion  Existence  of  Spedal  Partnership. 

One  who,  upon  making  a  contract  with  a  partnership,  accepts 
from  or  gives  to  it  a  written  memorandum  of  the  contract,  stating 
that  the  partnership  is  special,  and  giving  the  names  of  the  special 
partners,  cannot  afterward  charge  the  persons  thus  named  as  gen- 
eral partners  upon  that  contract,  by  reason  of  an  error  or  defect 
in  the  proceedings  for  the  creation  of  the  special  partnership,  prior 
to  the  acceptance  of  the  memorandum,  if  an  effort  has  been  made 
by  the  partners,  in  good  faith,  to  form  a  special  partnership  in  the 
manner  required  by  this  chapter.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2503. 

§  4024.    When  Special  Partnership  Becomes  GreneraL 

A  special  partnership  becomes  general  if,  within  ten  days  after 
any  partner  withdraws  from  it,  or  any  new  partner  is  received 
into  it,  or  a  change  is  made  in  the  nature  of  its  business  or  in  its 
name,  a  certificate  of  such  fact,  duly  verified  and  signed  by  one  or 
more  of  the  partners,  is  not  filed  with  the  county  clerk  and  recorder 
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with  whom  the  origmal  certificate  of  the  partnership  was  filed,  and 
notice  thereof  published  as  is  provided  by  this  chapter  for  the  pub- 
lication of  the  certificate.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2507. 

§  4025.    How  New  Special  Partners  maj  be  Admitted. 

New  special  partners  may  be  admitted  into  a  special  partnership 
upon  a  certificate,  stating  the  names,  residences,  and  contributions 
to  the  common  stock  of  each  of  such  partners,  signed  by  each  of 
them,  and  by  the  general  partners,  verified,  acknowledged,  or 
proved,  according  to  the  provisions  of  article  one  of  this  chapter, 
and  filed  with  the  county  clerk  and  recorder  with  whom  the  orig- 
inal certificate  of  the  partnership  was  filed.* 

1  Eierr's  Cyc.  Ciy.  Code,  see.  2508. 

§  4026.    Dissolution  of  Special  Partnership— Notice. 

A  special  partnership  is  subject  to  dissolution  in  the  same  man- 
ner as  a  general  partnership,  except  that  no  dissolution,  by  the  act 
of  the  partners,  is  complete  until  a  notice  thereof  has  been  filed  and 
recorded  in  the  oflSce  of  the  county  clerk  and  recorder  with  whom 
the  original  certificate  was  recorded,  and  published  once  in  each 
week,  for  four  successive  weeks,  in  a  newspaper  printed  in  e&eh 
county  where  the  partnership  has  a  place  of  business.* 

1  Kerr's  Qye.  Giy.  Ck)de,  see.  2509. 

§  4027.    The  Name  of  a  Special  Partner  not  Used,  Unlestf. 

The  name  of  a  special  partner  must  not  be  used  in  the  firm  name 
of  partnership,  unless  it  be  accompanied  with  the  word  '^ limited."  ^ 

1  Kerr's  Qjre.  C&v.  Code,  see.  2510. 


§§  1028-4031  hilltsb's  justigbs'  godb.  1594 


AETICLE  IV, 

MINING  PABTNBESHIP. 

9  4Q28.  When  a  znining  partnership  eziste. 

§  4029.  Express,  agreement  not  necessary  to  eonstitiite. 

§  4030.  Profits  and  losses,  how  shared. 

S  4031.  Lien  of  partners. 

§  4032.  Mine — ^Partnership  property. 

9  4033.  Partnership  not  dissolved  by  sale  of  interest. 

9  4034.  Purchaser  takes,  subject  to  liens,  unless,  etc 

9  4035.  Takes  with  notice  of  lien,  when. 

9  4036.  Contract  in  writing,  when  binding. 

9  4037.  Owners  of  majority  of  shares  govern. 

§  4028.    When  a  Mining  Partnership  Eziflte. 

A  mining  partnership  exists  when  two  or  more  persons  who  own 
or  acquire  a  mining  claim  for  the  purpose  of  working  it  and  ex- 
tracting the  mineral  therefrom  actually  engage  in  working  the 
same.^ 

1  Kerr's  Qyc.  Civ.  Code,  sec.  2511. 

§  4029.    Express  Agreement  not  Necessary  to  Constitute. 

An  express  agreement  to  become  partners  or  to  share  the  profits 
and  losses  of  mining  is  not  necessary  to  the  formation  or  existence 
of  a  mining  partnership.  The  relation  arises  from  the  ownership  of 
shares  or  interests  in  the  mine  and  working  the  same  for  the  pur- 
I)ose  of  extracting  the  minerals  therefrom.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2512, 

§  4030.    Profits  and  Losses,  How  Shared. 

A  member  of  a  mining  partnership  shares  in  the  profits  and 
losses  thereof  in  the  proportion  which  the  interest  or  share  he  owns 
in  the  mine  bears  to  the  whole  partnership  capital  or  whole  number 
of  shares.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2513. 

§  4031.    Lien  of  Partners. 

Each  member  of  a  mining  partnership  has  a  lien  on  the  partner- 
ship property  for  the  debts  due  the  creditors  thereof,  and  for  money 
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advanced  by  him  for  its  use.    This  lien  exists  notwithstanding  there 
is  an  agreement  among  the  partners  that  it  must  not.^ 

1  Kerr's  Cyc  Ciy.  Code,  sec.  2514. 

§  4032.    Mine — Partnership  Property. 

The  mining  ground  owned  and  worked  by  partners  in  mining, 
whethefr  purchased  with  partnership  funds  or  not,  is  partnership 
property.* 

i  Kerr's  Gjre.  GIt.  Code,  tee.  2515. 

§  40S3i    Partnership  not  Dissolved  by  Sale  of  Interest. 

One  of  the  partners  in  mining  partnership  may  convey  his  in- 
terest in  the  mine  and  business  without  dissolving  the  partnership. 
The  purchaser,  from  the  date  of  his  purchase,  becomes  a  member 
of  the  partnership.* 

1  Kerr's  Qyc  Ciy.  Code,  see.  2510. 

§  4034.    Purchaser  Takes,  Subject  to  Liens,  Unless,  eto. 

A  purchaser  of  an  interest  in  the  mining  ground  of  a  mining 
partnership  takes  it  subject  to  the  liens  existing  in  favor  of  the 
partners  for  debts  due  all  creditors  thereof,  or  advances  made  for 
the  benefit  of  the  partnership,  unless  he  purchased  in  good  faith,  for 
a  valuable  consideration,  without  notice  of  such  lien.^ 

1  Kerr's  Gye.  Ciy.  Code,  see.  2517. 

§  4036.    Takes  With  Notice  of  Lien,  When. 

A  purchaser  of  the  interest  of  a  partner  in  a  mine  when  the  part- 
nership is  engaged  in  working  it,  takes  with  notice  of  all  liens  re- 
sulting from  the  relation  of  the  partners  to  each  other  and  to  the 
creditors  of  the  partnership.^ 

1  Kerr's  Qyc.  Ciy.  Code,  sec.  251S. 


§  4036.    Contract  in  Writing,  When  Binding. 

No  member  of  a  mining  partnership  or  other  agent  or  manager 
thereof  can,  by  a  contract  in  writing,  bind  the  partnership,  except 
by  express  authority  derived  from  the  members  thereof.* 

1  Kerr's  Cyc.  Ciy.  Code,  sec.  2519. 

§  4037.    Owners  of  Majority  of  Shares  Govern. 

The  decision  of  the  members  owning  a  majority  of  the  shares 
or  interests  in  a  mining  partnership  binds  it  in  the  conduct  of  its 
business.* 

1  Kerr's  Cje.  Ciy.  Code,  sec.  2520. 
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CHAPTER  XCVIIL 

INSURANCE. 
ARTICLE  L 

INSURANCE  IN  GENSBAIi. 

§  403^8.  What  is  insurance. 

S  4039.  What  events  may  be  insured  against. 

S  4040.  Insurance  of  lottery  or  lottery  prize  unauthorized. 

S  4041.  Assignment  to  mortgagee  of  policy  on  thing  insuredi 

§  4042.  New  contract  between  Insurer  and  aflsignee. 

§  4043.  Insurable  interest,  what. 

9  4044.  In  what  may  consist. 

S  4045.  Interest  of  carrier  or  depositary. 

§  4046.  Mere  expectancies. 

§  4047.  Measure  of  interest  in  property. 

§  4048.  Insurance  without  interest,  illegal. 

§  4049.  When  interest  must  exist. 

)  4050.  Effect  of  transfer. 

fi  4051.  Transfer  after  loss. 

§  4052.  Exception  in  case  of  several  subjects  in  ona  policy. 

S  4053.  In  case  of  the  death  of  the  insured. 

§  4054.  In  the  case  of  transfer  between  co tenants. 

§  4055.  When  policy  is  void. 

§  4056.  Effect  of  con<;ealment. 

8  4057.  What  must  be  disclosed. 

§  4058.  Matters  which  need  not  be  communicated  without  in^ixy. 

S  4059.  Test  of  materiality. 

8  4060.  Matters  which  each  is  bound  to  know. 

§  4061.  Waiver  of  communication. 

8  4062.  Interest  of  insured. 

8  4063.  Insurance  by  agent  or  trustea 

8  4064.  Insurance  by  part  owner. 

8  4065.  Transfer  of  thing  insnied. 

8  4066.  Effect  of  receipt. 

8  4067.  Return  of  premium. 

8  4068.  When  not  allowed. 

8  4069.  Return  for  fraud. 

8  4070.  Perils,  remote  and  proximate. 

8  4071.  Loss  incurred  in  rescue  from  pexiL 

8  4072.  Excepted  perils. 

8  4079.  Negligence  and  fraadb 
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§  4074.  Notice  of  lots. 

I  4075.  Preliminfiry  proofs. 

§  4076.  Waiyers  of  def eets  in  notie«,  etc 

§  4077.  Waiver  of  delay. 

S  4078.  Certificate,  wlieii  dispensed  with. 

§  4038.    Wliat  is  Inrarance. 

Insurance  is  a  contract  whereby  one  undertakes  to  indemnify  an- 
other against  loss,  damage,  or  liability,  arising  from  an  unknown 
OP  contingent  event.^ 

1  Kerr's  Qye.  Giy.  Code,  see.  2527. 

§  4039.    What  Events  may  be  Insured  Against. 

Any  contingent  or  unknown  event,  whether  past  or  future,  which 
may  damnify  a  person  having  an  insurable  interest,  or  create  a 
liability  against  him,  may  be  insured  against,  subject  to  the  provi- 
sions of  this  chapter.^ 

1  Kerr's  C^c.  Giy.  Code,  see.  2531. 

§  4040.    Insurance  of  Lottery  or  Lottery  Prizes  Unauthorized. 

The  preceding  section  does  not  authorize  an  insurance  for  or 
against  the  drawing  of  any  lottery,  or  for  or  against  any  chance  or 
ticket  in  a  lottery  drawing  a  prize.* 

1  Kerr's  Cjc.  Ciy.  Code,  see.  2532. 

§  4041.    Assignment  to  Mortgagee  of  Policy  on  Thing  Insured. 

Unless  the  policy  otherwise  provides,  where  a  mortgagor  of 
property  effects  insurance  in  his  own  name  providing  that  the  loss 
shall  be  payable  to  the  mortgagee,  or  assigns  a  poUcy  of  insurance 
to  a  mortgagee,  the  insurance  is  deemed  to  be  upon  the  interest  of 
the  mortgagor,  who  does  not  cease  to  be  a  party  to  the  original  con- 
tract, and  any  act  of  his,  prior  to  the  loss,  which  would  otherwise 
avoid  the  insurance  will  have  the  same  effect,  although  the  prop- 
erty is  in  the  hands  of  the  mortgagee,  but  any  act  which,  under  the 
contract  of  insurance,  is  to  be  performed  by  the  mortgagor,  may  be 
performed  by  the  mortgagee  therein  named,  with  the  same  effect 
as  if  it  had  been  performed  by  the  mortgagor.* 

i  Kerr's  C^ye.  Ciy.  Code^  sec.  2541. 


§§  4042-4047  hillyeb's  justices'  code.  1598 

§  4042.    New  Contract  Between  InBurer  and  Assignee. 

If  an  insurer  assents  to  the  transfer  of  an  insurance  from  a  mort- 
gagor  to  a  mortgagee,  and,  at  the  time  of  his  assent,  imposes  fur- 
ther obligations  on  the  assignee,  making  a  new  contract  with  him, 
the  acts  of  the  mortgagor  cannot  affect  his  rights.^ 

1  Kerr's  Cyc  Civ.  Oode,  see.  2542. 

§  4043.    Insurable  Interest,  What 

Every  interest  in  property,  or  any  relation  thereto,  or  liability 
in  respect  thereof,  of  such  a  nature  that  a  contemplated  peril  might 
directly  damnify  the  insured,  is  an  insurable  interest.^ 

1  Kerr's  Cjt,  GIy.  Oode,  see.  2546; 

§  4044.    In  What  may  Consist. 

An  insurable  interest  in  property  may  eonsist  in: 

1.  An  existing  interest ; 

2.  An  inchoate  interest  founded  on  an  existing  interest;  or, 

3.  An  expectancy,  coupled  with  an  existing  interest  in  that  out 
of  which  the  expectancy  arises.^ 

1  Kerr's  Cyc  Ctv.  Obde,  see.  2647. 

§  4046.    Interest  of  Carrier  or  Depositary. 

A  carrier  or  depositary  of  any  kind  has  an  insurable  interest  in 
a  thing  held  by  him  as  such,  to  the  extent  of  its  value.^ 

1  Kerr's  Q^o.  Ciy.  Oode,  see.  2548. 

§  4046.    Mere  Expectancies. 

A  mere  contingent  or  expectant  interest  in  anything,  not  founded 
on  an  actual  right  to  the  thing,  nor  upon  any  valid  contract  for  it, 
is  not  insurable.* 

1  Kerr's  Cye.  Oiv.  Oode,  see.  2549. 

§  4047.    Measure  of  Interest  in  Property. 

The  measure  of  an  insurable  interest  in  property  is  the  extent  to 
which  the  insured  might  be  damnified  by  loss  or  injury  thereof.* 

1  Kerr's  Gje.  CIt.  Oode,  sec.  2550. 
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§  4048.    Insurance  Witliout  Interest^  niegaL 

The  sole  object  of  insurance  is  the  indemnity  of  the  insured,  and 
if  he  has  no  insurable  interest  the  contract  is  void.^ 

i  Kerr's  Cyt.  Civ.  Code,  see.  2551. 

§  4049.    When  Interest  must  Exist. 

An  interest  insured  must  exist  when  the  insurance  takes  effect, 
and  when  the  loss  occurs,  but  need  not  exist  in  the  meantime.^ 

1  Kerr's  Cyc.  Giir.  Code,  see.  2552. 

§  4060.    Effect  of  Transfor. 

Except  in  the  cases  specified  in  the  next  four  sections,  and  in  the 
cases  of  life,  accident,  and  health  insurance,  a  change  of  interest  in 
any  part  of  a  thing  insured,  unaccompanied  by  a  corresponding 
change  of  interest  in  the  insurance,  suspends  the  insurance  to  an 
equivalent  extent,  until  the  interest  in  the  thing  and  the  interest  in 
the  insurance  are  vested  in  the  same  person.^ 

1  Kerr's  C70.  Gir.  Oode,  sec.  2553. 

§  4051.  Transfer  After  Loss. 

A  change  of  interest  in  a  thing  insured,  after  the  occurrence  of 
an  injury  which  results  in  a  loss,  does  not  affect  the  right  of  the 
insured  to  indemnity  for  the  loss.^ 

1  Kerr's  Cyc,  Cly.  Oode,  see.  2554. 


§  4052.    Exception  in  Case  of  Several  Subjects  in  One  Policy. 

A  change  of  interest  in  one  or  more  of  several  distinct  things, 
separately  insured  by  one  policy,  does  not  avoid  the  insurance  as 
to  the  others.^ 

1  Kerr's  Cjc.  GLv.  Oode,  sec.  2555. 

§  4053.    In  Case  of  the  Death  of  the  Insured 

A  change  of  interest,  by  will  or  succession,  on  the  death  of  the  in- 
sured, does  not  avoid  an  insurance;  and  his  interest  in  the  insur- 
ance passes  to  the  person  taking  his  interest  in  the  thing  insured.^ 

1  Kerr's  GSrc.  CLy.  Oode,  see.  2559. 
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§  4054.    In  the  Case  of  Tranafer  Between  Ootenants. 

A  transfer  of  interest  by  one  of  several  partners,  joint  owners,  or 
owners  in  common,  who  are  jointly  insured,  to  the  others,  does  not 
avoid  an  insuran<se,  even  though  it  has  been  agreed  that  the  insur- 
ance shall  cease  upon  an  alienation  of  the  thing  insured.^ 

1  Kerr's  Cjc  dv.  Oode,  see.  2557. 

§  4056.    Void  Policies,  When. 

Every  stipulation  in  a  policy  of  insurance  for  the  payment  of 
loss  whether  the  person  insured  has  or  has  not  any  interest  in  the 
property  insured,  or  that  the  policy  shall  be  received  as  proof  of 
such  interest,  and  every  policy  executed  by  way  of  gaming  or 
wagering,  is  void.^ 

1  Kerr's  Pje.  Civ.  Code,  see.  2558. 

§  4056.    Effect  of  Concealment. 

A  concealment,  whether  intentional  or  unintentional,  entitles  the 
injured  party  to  rescind  a  contract  of  insurance.^ 

i  Kerr's  Cyc.  Civ.  Code,  see.  2562. 

§  4057.    What  must  be  Diaclosed. 

Each  party  to  a  contract  of  insurance  must  communicate  to  the 
other,  in  good  faith,  all  facts  within  his  knowledge  which  are  or 
which  he  believes  to  be  material  to  the  contract,  and  which  the 
other  has  not  the  means  of  ascertaining,  and  as  to  which  he  makes 
no  warranty.^ 

i  Kerr's  Cye.  (Ht.  Oode,  see.  2563. 

§  4058.    Matters  Which  Need  not  be  Communicated  Without 
Inquiry. 
Neither  party  to  a  contract  of  insurance  is  bound  to  communi- 
cate information  of  the  matters  following,  except   in   answer   to 
the  inquiries  of  the  other: 

1.  Those  which  the  other  knows ; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other  ought 
to  know,  and  of  which  the  former  has  no  reason  to  suppose  him 
ignorant; 

3.  Those  of  which  the  other  waives  conmiunication; 
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4.  Those  which  prove  or  tend  to  prove  the  existence  of  a  risk  ex- 
cluded by  a  warranty,  and  which  are  not  otherwise  material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the  policy,  and 
which  are  not  otherwise  material.^ 

1  Kerr's  Cyc.  CHt.  Oode,  sec.  2564. 

§  4069.    Test  of  UateriaUtj. 

Materiality  is  to  be  determined  not  by  the  event,  bnt  solelj  by 
the  probable  and  reasonable  influence  of  the  facts  upon  the  party 
to  whom  the  communication  is  due,  in  forming  his  estimate  of  the 
disadvantages  of  the  proposed  contract,  or  in  making  his  inquiries.^ 

1  Kerr's  C^c.  Civ.  Code,  see.  2565. 

§  4060.    Blatters  Which  Each  is  Bound  to  Enow. 

Each  party  to  a  contract  of  insurance  is  bound  to  know  all  the 
general  causes  which  are  open  to  his  inquiry,  equally  with  that 
of  the  other,  and  which  may  affect  either  the  political  or  material 
perils  contemplated;  and  all  general  usages  of  trade.^ 

1  Kerr's  Cjc.  Ciy.  Oode,  see.  2566. 

§  4061.    Waiver  of  Communication. 

The  right  to  information  of  material  facta  may  be  waived, 
either  by  the  terms  of  insurance  or  by  neglect  to  make  inquiries  as 
to  such  facts,  where  they  are  distinctly  implied  in  other  facts  of 
which  information  is  communicated.^ 

1  Kerr's  Cyc.  Civ.  Oode,  sec.  2567. 

§  4062.    Interest  of  Insured. 

Information  of  the  nature  or  amount  of  the  interest  of  one  in- 
sured need  not  be  communicated  unless  in  answer  to  an  inquiry, 
except  as  prescribed  by  law.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  2568. 

§  4063.    Insurance  by  Agent  or  Trustee. 

When  an  insurance  is  made  by  an  agent  or  trustee,  the  fact  that 

his  principal  or  beneficiary  is  the  person  really  insured  may  be 
101 
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indicated  by  describing  him  as  agent  or  trustee,  or  by  other  general 
words  in  the  policy.^ 

1  Kerr's  Cyc.  Civ.  Code,  aec.  2589. 

§  4064.    Ingurance  by  Part  Owner. 

To  render  an  insurance,  effected  by  one  partner  or  part  owner, 
applicable  to  the  interest  of  his  copartners,  or  of  other  part  owners, 
it  is  necessary  that  the  terms  of  the  policy  should  be  such  as  are 
applicable  to  the  joint  or  common  interest.^ 

I  Kerr's  Cyc.  Civ.  Code,  sec.  25M. 

§  4065.    Transfer  of  Thing  Insured. 

The  mere  transfer  of  a  thing  insured  does  not  transfer  the  policy, 
but  suspends  it  until  the  same  person  becomes  the  owner  of  both  the 
policy  and  the  thing  insured.^ 

1  Kerr's  Cyc.  Civ.  Code,  aec.  25ft^. 

* 

§  4066.    Effect  of  Receipt. 

An  acknowledgment  in  a  policy  of  the  receipt  of  premium  is 
conclusive  evidence  of  its  payment,  so  far  as  to  make  the  policy 
binding,  notwithstanding  any  stipulation  therein  that  it  shall  not 
be  binding  until  the  premium  is  actually  paid.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  259S. 

§  4067.    Return  of  Premium. 

A  person  insured  is  entitled  to  a  return  of  premium,  as  follows: 

One.  To  the  whole  premium,  if  no  part  of  his  interest  in  the 
thing  insured  be  exposed  to  any  of  the  perils  insured  against. 

Two.  Where  the  insurance  is  made  for  a  definite  period  of  time, 
and  the  insured  surrenders  his  policy,  to  such  proportion  of  the 
premium  as  corresponds  with  the  unexpired  time,  after  deducting 
from  the  whole  premium  any  claim  for  loss  or  damage  under  the 
policy  which  has  previously  accrued.^ 

1  Kerr's  Cyc.  Civ.  Code,  aec.  2617. 

§  4068.    When  not  Allowed. 

If  a  peril  insured  against  has  existed,  and  the  insurer  has  been 
liable  for  any  period,  however  short,  the  insured  is  not  entitled  to 
return  of  premiums,  so  far  as  that  particular  risk  is  concerned.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2618. 
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§  4069.    Beturn  for  Fraud. 

A  person  insured  is  entitled  to  a  return  of  the  premium  when  the 
contract  is  voidable,  on  account  of  the  fraud  or  the  misrepresenta- 
tion of  the  insurer,  or  on  account  of  facts,  of  the  existence  of  which 
the  insured  was  ignorant  without  his  fault ;  or  when,  by  any  default 
of  the  insured  other  than  actual  fraud,  the  insurer  never  incurred 
any  liability  under  the  policy.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  2619.  ^ 

§  4070.    Perils,  Remote  and  Proximate. 

An  insurer  is  liable  for  a  loss  of  which  a  peril  insured  against 
was  the  proximate  cause ;  although  a  peril  not  contemplated  by  the 
contract  may  have  been  a  remote  cause  of  the  loss ;  but  he  is  not 
liable  for  a  loss  of  which  the  peril  insured  against  was  only  a  remote 
cause.* 

* 

1  Kerr's  Qyc.  Civ.  Code,  sec.  2626. 

§  4071.    Loss  Incurred  in  Rescue  from  Peril. 

An  insurer  is  liable  where  the  thing  insured  is  rescued  from  a 
peril  insured  against,  that  would  otherwise  have  caused  a  loss,  if 
in  the  course  of  such  rescue  the  thing  is  exposed  to  a  peril  not 
insured  against,  which  permanently  deprives  the  insured  of  its 
possession,  in  whole  or  in  part ;  or  where  a  loss  is  caused  by  efforts 
to  rescue  the  thing  insured  from  a  peril  iosured  against.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  2627. 

§  4072.    Excepted  Perils. 

Where  a  peril  is  specially  excepted  in  a  contract  of  insurance, 
a  loss,  which  would  not  have  occurred  but  for  such  peril,  is  thereby 
excepted;  although  the  immediate  cause  of  the  loss  was  a  peril 
which  was  not  accepted.* 

I  Kerr's  Cyc.  Civ.  Code,  sec.  2628. 

§  4073.    Negligence  and  Fraud. 

An  insurer  is  not  liable  for  a  loss  caused  by  the  willful  act  of  the 
insured ;  but  he  is  not  exonerated  by  the  negligence  of  the  insured, 
or  of  his  agents  or  others.* 

I  Kerr's  Cyc.  Civ.  Code,  sec.  2629. 
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§  4074.    Notice  of  Loss. 

In  case  of  loss  upon  an  insurance  against  fire,  an  insurer  is  ex- 
onerated, if  notice  thereof  be  not  given  to  him  by  some  person 
insured,  or  entitled  to  the  benefit  of  the  insurance,  without  unneces- 
sary delay.^ 

1  Kerr's  Cye.  C^v.  Code,  see.  2633. 

§  4076.    Preliminary  Proofs. 

When  preliminary  proof  of  loss  is  required  by  a  pojicy,  the  in- 
sured is  not  bound  to  give  such  proof  as  would  be  necessary  in  a 
court  of  justice ;  but  it  is  sufKcient  for  him  to  give  the  best  evidence 
which  he  has  in  his  power  at  the  time.^ 

X  Kerr's  Qyc.  Oiv.  Code,  eec  2634. 

§  4076.    Waivers  of  Defects  in  Notice,  etc. 

All  defects  in  a  notice  of  loss,  or  in  preliminary  proof  thereof, 
which  the  insured  might  remedy,  and  which  the  insurer  omits 
to  specify  to  him,  without  unnecessary  delay,  as  grounds  of  objec- 
tion, are  waived.^ 

t  Kerr's  C^.  Ciy.  Code,  see.  2635. 


§  4077.    Waiver  of  Delay. 

Delay  in  the  presentation  to  an  insurer  of  notice  or  proof  of  loss 
is  waived,  if  caused  by  any  act  of  his,  or  if  he  omits  to  make  objec- 
tion promptly  and  specifically  upon  that  ground.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec;  2636(. 

§  4078.    Certificate,  When  Dispensed  With. 

If  a  policy  requires,  by  way  of  preliminary  proof  of  loss,  the 
certificate  or  testimony  of  a  person  other  than  the  insured,  it  is 
sufScient  for  the  insured  to  use  reasonable  diligence  to  procure  it, 
and  in  case  of  the  refusal  of  such  person  to  give  it,  then  to  furnish 
reasonable  evidence  to  the  insurer  that  such  refusal  was  not  in- 
duced by  any  just  grounds  of  disbelief  in  the  facts  necessary  to 
be  certified.^ 

X  Kerr's  Q^rc.  C^y.  Code,  sec.  2637. 
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'AETICLE  n. 

FIRE  INSURANCE. 

S  4079.     Alteration  increasing  risk. 
§  4080.     Alteration  not  increasing  risk. 
§  4081.     Acts  of  the  insured. 
§  4082.     Measure  of  indemnity. 

S  4083.     Value  of  interest  in  policy  of  insurance — How  may  be  fixed — Total 
or  partial  loss. 

§  4079.    Alteration  Increasing  Bisk. 

An  alteration  in  the  use  or  condition  of  a  thing  insured  from  that 
to  which  it  is  limited  by  the  policy,  made  without  the  consent  of 
the  insurer,  by  means  within  the  control  of  the  insured,  and  in- 
creasing the  risk,  entitled  an  insurer  to  rescind  a  contract  of  fire 
insurance.^ 

1  Kerr's  Cyc.  (Xv.  Code,  eec.  2753. 

§  4080.    Alteration  not  Increasing  Bisk. 

An  alteration  in  the  use  or  condition  of  a  thing  insured  from  that 
to  which  it  is  limited  by  the  policy,  which  does  not  increase  the 
risk,  does  not  affect  a  contract  of  fire  insurance.^ 

■ 

1  Kerr's  Cyc.  Civ.  Code,  sec  2754. 

§  4081.    Acts  of  the  Insured. 

A  contract  of  fire  insurance  is  not  affected  by  any  act  of  the 
insured  subsequent  to  the  execution  of  the  policy,  which  does  not 
violate  its  provisions,  even  though  it  increases  the  risk  and  is  the 
cause  of  a  loss.^ 

1  Kerr's  Cyc.  Civ'.  Code,  uec.  2755. 

§  4082.    Measure  of  Indemnity. 

If  there  is  no  valuation  in  the  policy,  the  measure  of  indemnity 
in  an  insurance  against  fire  is  the  expense  it  would  be  to  the  insured 
at  the  time  of  the  commencement  of  the  fire  to  replace  the  thing 
lost  or  injured  in  the  condition  in  which  it  was  at  the  time  of  the 
injury ;  but  the  effect  of  a  valuation  in  a  policy  of  fire  insurance  is 
the  same  as  in  a  policy  of  marine  insurance.^ 

I  Kerr's  Cyc.  Civ.  Code,  sec.  2756^ 
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§  4083.    Value  of  Interest  in  Policy  of  Insurance— How  may  be 
Fixed— Total  or  Partial  Loss. 

Whenever  the  insured  desires  to  have  a  valuation  named  in  his 
policy,  insuring  any  building  or  structure  against  fire,  he  may 
require  such  building  or  structure  to  be  examined  by  the  insurer 
and  the  value  of  the  insured's  interest  therein  shall  be  thereupon 
fixed  by  the  parties.  The  cost  of  such  examination  shall  be  paid 
for  by  the  insured.  A  clause  shall  be  inserted  in  such  policy 
stating  substantially  that  the  value  of  the  insured's  interest  in 
such  building  or  structure  has  been  thus  fixed.  In  the  absence 
of  any  change  increasing  the  risk  without  the  consent  of  the  insurer 
or  of  fraud  on  the  part  of  the  insured,  then  in  case  of  a  total  loss 
under  such  policy,  the  whole  amount  so  insured  upon  the  insured's 
interest  in  such  building  or  structure,  as  stated  in  the  policy  upon 
which  the  insurers  have  received  a  premium,  shall  be  paid,  and  in 
case  of  a  partial  loss  the  full  amount  of  the  partial  loss  shall  be  so 
paid,  and  in  case  there  are  two  or  more  policies  covering  the  in- 
sured 's  interest  therein,  each  policy  shall  contribute  pro  rata  to  the 
payment  of  such  whole  or  partial  loss.  But  in  no  case  shall  the 
insurer  be  required  to  pay  more  than  the  amount  thus  stated 
in  such  policy.  This  section  shall  not  prevent  the  parties  from 
stipulating  in  such  policies  concerning  the  repairing,  rebuilding 
or  replacing  buildings  or  structures  wholly  or  partially  damaged 
or  destroyed.^ 

1  Kerr's  Cjc  Oiv.  Code,  soe.  2757. 
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RETICLE  m. 

LIFE  AND  HEALTH  INSUBANCE.  * 

S  4084.  Insurance  upon  life,  when  payable. 

S  4085.  Insurable  interest. 

§  4086.  Assignee,  etc.,  of  life  policy  need  have  no  interest. 

§  4087.  Notice  of  transfer. 

§  4088.  Measure  of  indemnity. 


§  4084.    InsTirance  upon  Life,  When  Payable. 

An  insurance  upon  life  may  be  made  payable  on  the  death  of 
the  person,  or  on  his  surviving  a  specified  period,  or  periodically  so 
long  as  he  shall  live,  or  otherwise  contingently  on  the  continuance 
or  determination  of  life.^ 

1  Kerr's  Gye.  GIt.  Code,  sec.  2762. 

§  4086.    Insurable  Interest. 
Every  person  has  an  insurable  interest  in  the  life  and  health : 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for 
education  or  support ; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the  pay- 
ment of  money,  or  respecting  property  or  services,  of  which  death 
or  illness  might  delay  or  prevent  the  performance ;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest  vested 
in  him  depends.* 

1  Kerr's  Cyc.  Ciy.  Code,  sec.  2763. 

§  4086.    Assignee,  etc.,  of  Life  Policy  Need  have  No  Interest. 

A  policy  of  insurance  upon  life  or  health  may  pass  by  transfer, 
will,  or  succession  to  any  person,  whether  he  has  an  insurable  in- 
terest or  not,  and  such  person  may  recover  upon  it  whatever  the 
insured  might  have  recovered.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2764, 

§  4087.    Notice  of  Transfer. 

Notice  to  an  insurer  of  a  transfer  or  bequest  thereof  is  not 
necessary  to  preserve  the  validity  of  a  policy  of  insurance  upon  life 
or  health,  unless  thereby  expressly  required.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2765. 
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§  4088.    Mea4nire  of  Indemnity. 

Unless  the  interest  of  a  person  insured  is  susceptible  of  exact 
pecuniary  measurement,  the  measure  of  indemnity  under  a  policy 
of  insurance  upon  life  or  health  is  the  sum  fixed  in  the  policy.^ 

1  Kerr's  Qtc.  GIt.  Oodei  aec  2766w 
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CHAPTER  XCIX. 

INDEMNITY. 
ARTICLE  L 

IN  GENEBAL. 

8  4089.     What  is  indemnity. 

}  4090.    Rules  for  interpreting  agreement  of  indemnity. 

§  4089.    What  is  Indemnity. 

Indemnity  is  a  contract  by  which  one  engages  to  save  another 
from  a  legal  consequence  of  the  conduct  of  one  of  the  parties,  or 
of  some  other  person.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2772. 

§  4090.    Bales  for  Interpreting  Agreement  of  Indemnity. 

In  the  interpretation  of  a  contract  of  indemnity,  the  following 
rules  are  to  be  applied,  unless  a  contrary  intention  appears : 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in  other 
equivalent  terms,  the  person  indemnified  is  entitled  to  recover 
upon  becoming  liable; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  damages, 
or  costs,  expressly,  or  in  other  equivalent  terms,  the  person  in- 
demnified is  not  entitled  to  recovery  without  payment  thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability,  ex- 
pressly, or  in  other  equivalent  terms,  embraces  the  costs  of  de- 
fense against  sijch  claims,  demands,  or  liability  incurred  in  good 
faith,  and  in  the  exercise  of  a  reasonable  discretion; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  person 
indemnified,  to  defend  actions  or  proceedings  brought  against  the 
latter  in  respect  to  the  matters  embraced  by  the  indemnity,  but  the 
person  indemnified  has  the  right  to  conduct  such  defenses,  if  he 
chooses  to  do  so; 

5.  If,  after  request,  the  person  indemnifying  neglects  to  defend 
the  person  indemnified,  a  recovery  against  the  latter  sufi^ered  by 
him  in  good  faith,  is  conclusive  in  his  favor  against  the  former; 
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6.  If  the  person  indemnifyiniry  Trhether  he  is  a  principal  or  a 
surety  in  the  agreement,  has  not  reasonable  notice  of  the  action 
or  proceeding:  against  the  person  indemnified,  or  is  not  allowed  to 
control  its  defense,  judgment  against  the  latter  is  only  presump- 
tive evidence  against  the  former; 

7.  A  stipulation  that  a  judgment  against  the  person  indemnified 
shall  be  conclusive  upon  the  person  indemnifying,  is  inapplicable 
if  he  had  a  good  defense  upon  the  merits,  which  by  want  of  ordinary 
care  he  failed  to  establish  in  the  action.^ 

1  Kerr's  Cyc.  CIt.  Code,  see.  277S. 


1611  OUABANTT.  §§  4091-4094 


CHAPTER  0. 

GUARANTY. 
ARTICLE  L 

IN  GENERAL, 
I  4091.    What  is  «  gnaranty. 

I  4092.     Knowledge  of  principal  not  necessary  to  creation  of  gaarantj. 
8  4093.     Necessity  of  a  consideration. 
i  4094.     Guaranty  to  be  in  writing*,  etc. 
'  9  4095.    Engagement  to  answer  for  obligation  of  another,   when   deemed 

original. 
§  4096.    What  dealings  with  debtor  exonerate  guarantor. 

§  4091.    What  is  a  Guaranly. 

A  guaranty  is  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  27a7. 

§  4092.  Blnowledge  of  Principal  not  Necessary  to  Creation  of 
•Ouaran^. 

A  person  may  become  guarantor  even  without  the  knowledge  or 
consent  of  the  principal.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  2788. 

§  4093.    Necessity  of  a  Consideration. 

Where  a  guaranty  is  entered  into  at  the  same  time  with  the  orig- 
inal obligation,  or  with  the  acceptance  of  the  latter  by  the  guar- 
antee, and  forms  with  that  obligation  a  part  of  the  consideration 
to  him,  no  other  consideration  need  exist.  In  all  other  cases  there 
must  be  a  consideration  distinct  from  that  of  the  original  obliga- 
tion.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2792. 

§  4094.    Guaranty  to  be  in  Writing,  etc. 

Except  as  prescribed  by  the  next  section,  a  guaranty  must  be  in 
writing,  and  signed  by  the  guarantor;  but  the  writing  need  not 
express  a  consideration.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2793'. 
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§  4096.    Engagement  to  Ansirer  for  Obligation  of  Another,  When 
Deemed  OrigmaL 

A  promise  to  answer  for  the  obligation  of  another,  in  any  of  the 
following  cases,  is  deemed  an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing: 

1.  Where  the  promise  is  made  by  one  who  has  received  property 
of  another  upon  an  undertaking  to  apply  it  pursuant  to  such  prom- 
ise ;  or  by  one  who  has  received  a  discharge  from  an  obligation  in 
whole  or  in  part,  in  consideration  of  such  promise ; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obliga- 
tion, in  consideration  of  the  obligation  in  respect  to  which  the 
promise  is  made,  in  terms  or  under  circumstances  such  as  to 
render  the  party  making  the  promise  the  principal  debtor,  and  the 
person  in  whose  behalf  it  is  made,  his  surety ; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of 
another,  is  made  upon  the  consideration  that  the  party  receiving 
it  cancels  the  antecedent  obligation,  accepting  the  new  promise 
as  a  substitute  therefor;  or  upon  the  consideration  that  the  party 
receiving  it  releases  the  property  of  another  from  a  levy,  or  his 
person  from  imprisonment  under  an  execution  on  a  judgment  ob- 
tained upon  the  antecedent  obligation;  or  upon  a  consideration 
beneficial  to  the  promisor,  whether  moving  from  either  party  to 
the  antecedent  obligation,  or  from  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  mer- 
chandise and  guarantee  the  sale ; 

5.  Where  the  holder  of  an  instrument  for  the  payment  of  money, 
upon  which  a  third  person  is  or  may  become  liable  to  him,  trans- 
fers it  in  payment  of  a  precedent  debt  of  his  own,  or  for  a  new 
consideration,  and  in  connection  with  such  transfer  enters  into  a 
promise  respecting  such  instrument.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2794. 


§  4096.    What  Dealings  With  Debtor  Exonerate  Guarantor. 

A  guarantor  is  exonerated,  except  so  far  as  he  may  be  indemni- 
fied by  the  principal,  if  by  any  act  of  the  creditor,  without  the 
consent  of  the  guarantor,  the  original  obligation  of  the  principal 
is  altered  in  any  respect,  or  the  remedies  or  rights  of  the  creditor 
against  the  principal,  in  respect  thereto,  in  any  way  impaired  or 
suspended.^ 

1  Kerr's  Qyc.  Civ.  Code,  sec.  2819. 
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AETICLE  n. 

SURETY. 

S  4097.  What  is  a  snretj. 

§  4098.  Limit  of  surety's  obligation. 

§  4099.  Surety  discharged  by  certain  acts  of  the  creditor. 

§  4100.  Surety  may  require  the  creditor  to  proceed  against  the  principal. 

§  4101.  A  principal  bound  to  reimburse  his  surety. 

§  4102.  The  surety  acquires  the  right  of  the  creditor. 

§  4109.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 

S  4104.  The  property  of  principal  to  be  taken  first. 

§  4105.  Creditor  entitled  to  benefit  of  securities  held  by  surety. 

§  4097.    What  is  a  Surety. 

A  surety  is  one  who  at  the  request  of  another,  and  for  the  pur- 
pose of  securing  to  him  a  benefit,  becomes  responsible  for  the  per- 
formance by  the  latter  of  some  act  in  favor  of  a  third  person^  or 
hypothecates  property  as  security  therefor.^ 

1  Kerr's  Cyc.  Civ.  CJode,  sec.  2831. 

§  40d8.    Limit  of  Surety's  Obligation. 

A  surety  cannot  be  held  beyond  the  express  terms  of  his  con- 
tract, and  if  such  contract  prescribes  a  penalty  for  its  breach,  he 
cannot  in  any  case  be  liable  for  more  than  the  penalty.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2836. 

§  4099.    Surety  Discharged  by  Certain  Acts  of  the  Creditor. 

A  surety  is  exonerated — 

1.  In  like  manner  with  a  guarantor; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the 
creditor  which  would  naturally  prove  injurious  to  the  remedies  of 
the  surety  or  inconsistent  with  his  rights,  or  which  lessens  his 
security;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission  of  the 
creditor  to  do  anything,  when  required  by  the  surety,  which  it  is 
his  duty  to  do.* 

I  Kerr's  Cyc.  Civ.  Code,  »c.  2840. 

§  4100.    Surety  may  Bequire  the  Creditor  to  Proceed  Against  the 
Principal. 

A  surety  may  require  his  creditor  to  proceed  against  the  prin- 
cipal, or  to  pursue  any  other  remedy  in  his  power  which  the 
surety  cannot  himself  pursue,  and  which  would  lighten  his  bur- 
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den;  and  if  in  such  case  the  creditor  neglects  to  do  so,  the  surety 
is  exonerated  to  the  extent  to  which  he  is  thereby  prejudiced.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2845. 

§  4101.    A  Principal  Boxuid  to  Beimbnrse  His  Surety. 

If  a  surety  satisfies  the  principal  obligation,  or  any  part  thereof, 
whether  with  or  without  legal  proceedings,  the  pAneipal  is  bound 
to  reimburse  what  he  has  disbursed,  including  necessary  costs  and 
expenses;  but  the  surety  has  no  claim  for  reimbursement  against 
other  persons,  though  they  may  have  been  benefited  by  his  act,  ex- 
cept as  prescribed  by  the  next  section.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2847. 


§  4102.    The  Surety  Acquires  the  Bight  of  the  Creditor. 

A  surety,  upon  satisfying  the  obligation  of  the  principal,  is 
entitled  to  enforce  every  remedy  which  the  creditor  then  has 
against  the  principal  to  the  extent  of  reimbursing  what  he  has 
expended,  and  also  to  require  all  his  cosureties  to  contribute  thereto, 
without  regard  to  the  order  of  time  in  which  they  became  such.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2848. 

§  4103.    Surety  Entitled  to  Benefit  of  Securities  Held  by  Creditor. 

A  surety  is  entitled  to  the  benefit  of  every  security  for  the  per- 
formance of  the  principal  obligation  held  by  the  creditor,  or  by  a 
cosurety  at  the  time  of  entering  into  the  contract  of  suretyship, 
or  acquired  by  him  afterward,  whether  the  surety  was  aware  of 
the  security  or  not.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2849. 


§  4104.    The  Property  of  Principal  to  be  Taken 

Whenever  property  of  a  surety  is  hypothecated  with  property 
of  the  principal,  the  surety  is  entitled  to  have  the  property  of  the 
principal  first  applied  to  the  discharge  of  the  obligation.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2850. 

§  4106.    Creditor  Entitled  to  Benefit  of  Securities  Held  by  Surety. 

A  creditor  is  entitled  to  the  benefit  of  everything  which  a  surety 
has  received  from  the  debtor  by  way  of  security  for  the  perform- 
ance of  the  obligation,  and  may,  upon  the  maturity  of  the  obliga- 
tion, compel  the  application  of  such  security  to  its  satisfaction.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2854, 
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CHAPTER  CI. 

NEGOTIABLE  INSTRUMENTS. 
AETICLE  I. 

NEGOTIABLE  INSTBUMENTS  IN  GENfiRAI*. 

S  4109.  What  is  a  negotiable  inatrument. 

§  4107.  Must  be  for  unconditional  payment  of  money, 

§  4108.  Payee. 

§  4109.  Instrument  may  be  in  alternative. 

S  4110.  Date,  etc. 

§  4111.  May  contain  a  pledge,  etc. 

§  4112.  What  it  must  not  contain. 

§  4113.  Date. 

S  4114.  Different  classes  of  negotiable  instruments. 

§  4115.  Time  of  payment. 

§  4116.  Place  of  payment  not  specified. 

§  4117.  Instruments  payable  to  a  person  or  his  order,  how  eonstnied. 

S  4118.  Unindorsed  note,  when  negotiable. 

§  4119.  Fictitious  payee. 

S  4120.  Presumption  of  consideration. 

§  4121.  Indorsement,  what. 

§  4122.  Agreement  to  indorse. 

$  4123.  When  may  be  made  on  separate  paper, 

§  4124.  Kinds  of  indorsement. 

9  4125.  General  indorsement,  what. 

§  4126.  Special  indorsement,  what. 

§  4127.  General  indorsement,  how  made  special. 

§  4128.  Destruction  of  negotiability  by  indorser. 

S  4129.  Implied  warranty  of  indorser. 

§  4130.  Indorser,  when  liable  to  payee. 

S  4131.  Indorsement  without  recourse. 

§  4132.  Indorsement  without  recourse. 

9  4133.  Indorsee  privy  to  contract. 

9  4134.  Effect  of  want  of  consideration. 

9  4135.  Indorsee  in  due  course,  what. 

9  4136.  Bights  of  indorsee  in  due  course. 

9  4137.  Instrument  left  blank. 

9  4138.  Effect  of  want  of  demand  on  principal  debtor. 

9  4139.  Presentment,  how  made. 

9  4140.  Apparent  maturity,  when. 

9  4141.  Presumptive  dishonor  of  bill,  payable  after  sight. 

9  4142.  Apparent  maturity  of  bill,  payable  at  sight. 
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§  4143.  Apparent  maturity  of  note. 

S  4144.  Apparent  maturity  of  note — ^Where  note  payable  after  sight* 

§  4145.  Surrender  of  instrument,  when  a  condition  of  payment. 

§  4146.  What  is  dishonor. 

§  4147.  Notice,  by  whom  given* 

§  4148.  Form  of  notice. 

8  4149.  Notice,  how  served. 

§  4150.  Notice,  how  served  after  indorser's  death. 

§  4151.  Notice,  when  to  be  given. 

9  4152.  Notice  of  dishonor,  when  to  be  mailed. 
§  4153.  Notice,  how  given  by  agent. 

9  4154.  Additional  time  for  notice  by  indorser. 

9  4155.  Effect  of  notice  of  dishonor. 

9  4156.  Notice  of  dishonor,  when  excused. 

9  4157.  Presentment  and  notice,  when  excused. 

9  4158.  Presentment  and  notice,  when  excused. 

9  4159.  Delay,  when  excused. 

9  4160.  Waiver  of  presentment  and  notice. 

9  4161.  Waiver  of  protest. 

9  4162.  Obligation  of  party,  when  extinguished. 

§  4106.    What  is  a  Negotiable  Ixuitramexit. 

A  negotiable  instrument  is  a  written  promise  or  reqnest  for  the 
payment  of  a  certain  sum  of  money  to  order  or  bearer,  in  con- 
formity to  the  provisions  of  this  article.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3087. 

§  4107.    Must  be  for  UnconditiGnal  Payment  of  Honey. 

A  negotiable  instrument  must  be  made  payable  in  money  only 
and  without  any  condition  not  certain  of  fulfillment/ except  that 
it  may  provide  for  the  payment  of  attorney's  fees  and  costs  of 
suit,  in  case  suit  be  brought  thereon  to  compel  the  payment  thereof.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  3088. 

§  4108.    Payee. 

The  person  to  whose  order  a  negotiable  instrument  is  made  pay- 
able must  be  ascertainable  at  the  time  the  instrument  is  made.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3089. 

§  4109.    Instrument  may  be  in  Alternative. 

A  negotiable  instrument  may  give  to  the  payee  an  option  be- 
tween the  payment  of  the  sum  specified  therein  and  the  perform- 
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ance  of  another  act;  but  as  to  the  latter,  the  instrument  is  not 
within  the  provisions  of  this  chapter.^ 
1  Kerr's  Cyc.  Civ.  Code,  sec.  3090. 

§  4110.    Date,  etc. 

A  negotiable  instrument  may  be  made  with  or  without  date,  and 
with  or  without  designation  of  the  time  or  place  of  payment.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3091. 

§  4111.    May  Contain  a  Pledge,  etc. 

A  negotiable  instrument  may  contain  a  pledge  of  collateral 
security,  with  authority  to  dispose  thereof.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3092.     . 

§  4112.    What  It  Must  not  Contain. 

A  negotiable  instrument  must  not  contain  any  other  contract 
than  such  as  is  specified  in  this  article.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3093. 

§  4113.    Date. 

Any  date  may  be  inserted  by  the  maker  of  a  negotiable  instru- 
ment, whether  past,  present,  or  future,  and  the  instrument  is  not 
invalidated  by  his  death  or  incapacity  at  the  time  of  the  nominal 
date.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3094. 

§  4114.    Different  Classes  of  Negotiable  Instruments. 
There  are  six  classes  of  negotiable  instruments,  namely: 

1.  Bills  of  exchange; 

2.  Promissory  notes; 

3.  Bank  notes; 

4.  Checks; 

5.  Bonds; 

6.  Certificates  of  deposit.* 

X  Kerr's  Cyc.  Civ.  Code,  sec.  3095. 

§  4115.    Time  of  Payment. 

A  negotiable  instrument  whicli  does  not  specify  the  time  of  pay- 
ment is  payable  immediately.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3090. 
102 
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§  4116.    Place  of  Payment  not  SpedflecL 

A  negotiable  instrument  which  does  not  specify  a  place  of  pay- 
ment is  payable  at  the  residence  or  place  of  business  of  the  maker, 
or  wherever  he  may  be  f  ound.^ 

1  Kerr's  Gjc.  Civ.  Cod«,  see.  3100* 

§  4117.    Instruments  Payable  to  a  Person  or  His  Order,  How  Con- 
strued. 

An  instrument,  otherwise  negotiable  in  form,  payable  to  a  per- 
son named,  but  with  the  words  added,  **or  to  his  order,"  or  "to 
bearer,"  or  words  equivalent  thereto,  is  in  the  former  case  payable 
to  the  written  order  of  such  person,  and  in  the  latter  case  payable 
to  the  bearer.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3101. 

§  4118.    Unindorsed  Note,  When  Negotiable. 

A  negotiable  instrument,  made  payable  to  the  order  of  the  maker, 
or  of  a  fictitious  person,  if  issued  by  the  maker  for  a  valid  con- 
sideration, without  indorsement,  has  the  same  effect  against  him 
and  all  other  persons  having  notice  of  the  facts  as  if  payable  to  the 
bearer.* 

1  Kerr's  Cye.  OIt.  Code,  see.  3102. 

§  4119.    Fictitious  Payee. 

A  negotiable  instrument,  made  payable  to  the  order  of  a  person 
obviously  fictitious,  is  payable  to  the  bearer.* 

1  Kerr's  Cyc.  Ciy.  Code,  see.  3103. 

§  4120.    Presumption  of  Consideration. 

The  signature  of  every  drawer,  acceptor,  and  indorser  of  a 
negotiable  instrument  is  presumed  to  have  been  made  for  a  valu- 
able consideration,  before  the  matiurity  of  the  instrument|  and  in 
the  ordinary  course  of  business.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3104. 

§  4121.    Indorsement)  What. 

One  who  writes  his  name  upon  a  negotiable  instrument,  other- 
wise than  as  a  maker  or  acceptor,  and  delivers  it,  with  his  name 
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thereon,  to  another  person,  is  called  an  indorser,  and  his  act  is 
called  indorsement.^ 

1  Kerr'i  Cyc.  Ciy.  Cod«,  see.  3108. 

§  4122.    Agreement  to  Indorse. 

One  who  agrees  to  indorse  a  negotiable  instrument  is  bound  to 
write  his  signature  upon  the  back  of  the  instrument,  if  there  is 
suflBcient  space  thereon  for  that  purpose.^ 

1  Kerr'B  Cyc.  Civ.  Code,  sec.  3109. 

§  4123.    When  may  be  Made  on  Separate  Paper. 

When  there  is  not  room  for  a  signature  upon  the  back  of  a 
negotiable  instrument,  a  signature  equivalent  to  an  indorsement 
thereof  may  be  made  upon  a  paper  annexed  thereto.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3110. 


§  4124.    Kinds  of  Indorsement. 

An  indorsement  may  be  general  or  speciaL* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  8111. 

§  4126.    Oeneral  Indorsement,  What* 
A  general  indorsement  is  one  by  which  no  indorsee  is  named.^- 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3112. 

§  4126.    Special  Indorsement,  What. 

A  special  indorsement  specifies  the  indorsee.^ 

1  Kerr's  Cyc  Civ.  Code,  sec.  3113. 

§  4127.    Oeneral  Indorsement,  How  Made  Special. 

A  negotiable  instrument  bearing  a  general  indorsement  cannot 
be  afterward  specially  indorsed;  but  any  lawful  holder  may  turn 
a  general  indorsement  into  a  special  one,  by  writing  above  it  a 
direction  for  payment  to  a  particular  person.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3114. 

§  4128.    Destruction  of  Negotiability  by  Indorser. 

A  special  indorsement  may,  by  express  words  for  that  purpose, 
but  not  otherwise,  be  so  made  as  to  render  the  instrument  not 
negotiable.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3115. 
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§  4129.    Implied  Warranty  of  Indorser. 

Every  indorser  of  a  negotiable  instrument,  unless  liis  indorse- 
ment is  qualified,  warrants  to  every  subsequent  holder  thereof,  who 
is  not  liable  thereon  to  him: 

First.    That  it  is  in  all  respects  what  it  purports  to  be. 

Second.    That  he  has  a  good  title  to  it. 

Third.  That  the  signatures  of  all  prior  parties  are  binding  upon 
them. 

Fourth.  That  if  the  instrument  is  dishonored,  the  indorser  will, 
upon  notice  thereof  duly  given  to  him,  or  without  notice,  where  it 
is  excused  by  law,  pay  the  same  with  interest,  unless  exonerated 
under  the  provisions  of  sections  4175,  4190,  4214,  or  4216,  post.^ 

1  Kerr's  C7C.  Civ.  Code,  sec  3119. 

§  4130.    Indorser,  When  Liable  to  Payee. 

One  who  indorses  a  negotiable  instrument  before  it  is  delivered 
to  the  payee  is  liable  to  the  payee  thereon  as  an  indorser.^ 

I  Kerr's  Cyc  C5t.  Code,  sec  3117. 

§  4131.    Indorsement  Without  Becourse. 

An  indorser  may  qualify  his  indorsement  with  the  words,  "with- 
out recourse,"  or  equivalent  words;  and  upon  such  indorsement, 
he  is  responsible  only  to  the  same  extent  as  in  the  case  of  a  trans- 
fer without  indorsement.^ 

1  Kerr's  OyQ.  C^v.  Code,  sec.  311S. 

§  4132.    Indorsement  Without  Becourse. 

Except  as  otherwise  prescribed  by  the  last  section,  an  indorse- 
ment, without  recourse^  has  the  same  effect  as  any  other  indorse- 
ment.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3119. 

§  4133.    Indorsee  Privy  to  Contract. 

An  indorsee  of  a  negotiable  instrument  has  the  same  rights 
against  every  prior  party  thereto  that  he  would  have  had  if  the 
contract  had  been  made  directly  between  them  in  the  first  instance.^ 

1  Kerr's  Cyc  CSv.  Code,  sec.  3120. 
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§  4134.    Effect  of  Want  of  OonsideratioiL 

The  want  of  consideration  for  the  undertaking  of  a  maker,  ac- 
ceptor, or  indorser  of  a  negotiable  instrument  does  not  exonerate 
him  from  liability  thereon  to  an  indorsee  in  good  faith  for  a  con- 
sideration.^ 

1  Kerr's  Cye.  CSv.  Code,  lec.  3122. 

§  4135.    Indorsee  in  Dne  Course,  What. 

An  indorsee  in  due  course  is  one  who,  in  good  faith,  in  the  ordi- 
nary course  of  business,  and  for  value,  before  its  apparent  ma- 
turity or  presumptive  dishonor,  and  without  knowledge  of  its  actual 
dishonor,  acquires  a  negotiable  instrument  duly  indorsed  to  him, 
or  indorsed  generally,  or  payable  to  the  bearer.* 

1  Kerr's  Cyc.  C5v.  Code,  sec.  3123. 

§  4136.    Bights  of  Indorsee  in  Dne  Course. 

An  indorsee  of  a  negotiable  instrument,  in  due  course,  acquires 
an  absolute  title  thereto,  so  that  it  is  valid  in  his  hands,  notwith- 
standing any  provision  of  law  making  it  generally  void  or  voidable, 
and  notwithstanding  any  defect  in  the  title  of  the  person  from 
whom  he  acquired  it.* 

1  Kerr's  Cyc.  Ciy.  Code,  sec.  8124. 

§  4137.    Instrument  Left  Blank. 

One  who  makes  himself  a  party  to  an  instrument  intended  to 
be  negotiable,  but  which  is  left  wholly  or  partly  in  blank,  for  the 
purpose  of  filling  afterward,  is  liable  upon  the  instrument  to  an 
indorsee  thereof  in  due  course,  in  whatever  manner  and  at  what- 
ever time  it  may  be  filled,  so  long  as  it  remains  negotiable  in  form.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3125. 

§  4138.    Effect  of  Want  of  Demand  on  Principal  Debtor. 

It  is  not  necessary  to  make  a  demand  of  payment  upon  the 
principal  debtor  in  a  negotiable  instrument  in  order  to  charge 
him;  but  if  the  instrument  is  by  its  terms  payable  at  a  specified 
place,  and  he  is  able  and  willing  to  pay  it  there  at  maturity,  such 
ability  and  willingness  are  equivalent  to  an  offer  of  payment  upon 
his  part.^ 

1  Kerr's  Cyc.  Cly.  Code,  see.  3130. 
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§  4139.    Presentment,  How  Made. 

Presentment  of  a  negotiable  instrument  for  payment,  when 
necessary,  must  be  made  as  follows,  as  nearly  as  by  reasonable 
diligence  it  is  practicable: 

1.  The  instrument  must  be  presented  by  the  holder,  or  his  agent ; 

2.  The  instrument  must  be  presented  to  the  principal  debtor, 
if  he  can  be  found  at  the  place  where  presentment  should  be  made ; 
and  if  not,  then  it  must  be  presented  to  some  other  person  having 
charge  thereof,  or  employed  therein,  if  one>can  be  found  there; 

3.  An  instrument  which  specifies  a  place  for  its  payment  must 
be  presented  there;  and  if  the  place  specified  includes  more  than 
one  house  then  at  the  place  of  residence,  or  business,  of  the  princi- 
pal debtor,  if  it  can  be  found  therein; 

4.  An  instrument  which  does  not  specify  a  place  for  its  pay- 
ment must  be  presented  at  the  place  of  residence,  or  business,  of 
the  principal  debtor,  or  wherever  he  may  be  found,  at  the  option 
of  the  presenter ; 

5.  The  instrument  must  be  presented  upon  the  day  of  its  ma- 
turity, or,  if  it  is  payable  on  demand,  it  may  be  presented  upon 
any  day.  It  must  be  presented  within  reasonable  hours;  and 
if  it  is  payable  at  a  banking-house,  within  the  usual  banking 
hours  of  the  vicinity,  but,  by  the  consent  of  the  person  to  whom 
it  should  be  presented,  it  may  be  presented  at  any  hour  of  the  day ; 

6.  If  the  principal  debtor  has  no  place  of  business,  or  if  his  place 
of  business,  or  residence,  cannot,  with  reasonable  diligence,  be 
ascertained,  presentment  for  payment  is  excused.^ 

X  Kerr's  C7C.  Civ.  Code,  sec.  3131. 

§  4140.    Apparent  Maturity,  When. 

The  apparent  maturity  of  a  negotiable  instrument,  payable  at 
a  particular  time,  is  the  day  on  which,  by  its  terms,  it  becomes 
due,  or  when  that  is  a  holiday,  the  next  business  day.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3132. 

§  4141.    Presumptive  Dishonor  of  Bill,  Payable  After  Sight. 

A  bill  of  exchange,  payable  at  a  certain  time  after  sight,  which 
is  not  accepted  within  ten  days  after  its  date,  in  addition  to  the 
time  which  would  sufiice,  with  ordinary  diligence,  to  forward  it 
for  acceptance,  is  presumed  to  have  been  dishonored.^ 

1  Kerr's  C^c.  Civ.  Code,  sec.  3133. 
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§  4142.    Apparent  Maturity  of  Bill,  Payable  at  Sifirht. 

The  apparent  maturity  of  a  bill  of  exchange,  payable  at  sight 
or  on  demand,  is: 

1.  If  it  bears  in%rest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  addi- 
tion to  the  time  which  would  sufBce,  with  ordinary  diligence^  to 
forward  it  for  acceptance.* 

1  Kerr's  C7C.  Oiy.  Code,  §ee.  3134. 

§  4143.    Apparent  Maturity  of  Note. 

The  apparent  maturity  of  a  promissory  note,  payable  at  sight  or 
on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its  date.^ 

1  Kerr's  CI70.  CIy.  Code,  sec.  3135. 

§  4144.    Apparent  Maturity  of  Note— Where  Note  Payable  After 
Sight. 
Where  a  promissory  note  is  payable  at  a  certain  time  after  sight 
or  demand,  such  time  is  to  be  added  to  the  periods  mentioned  in  the 
last  section.^ 

1  Kerr's  Oyc.  Civ.  Code,  see.  31B6. 

§  4146.    Surrender  of  Infftmment,  When  a  Condition  of  Payment. 
A  party  to  a  negotiable  instrument  may  require,  as  a  condition 
concurrent,  to  its  payment  by  him : 

1.  That  the  instrument  be  surrendered  to  him,  unless  it  is  lost 
or  destroyed,  or  the  holder  has  other  claims  upon  it ;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and  does 
retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an  exoneration 

« 

of  the  party  paying,  be  written  thereon ;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the  holder 
give  to  him  a  bond,  executed  by  himself  and  two  sufficient  sureties, 
to  indemnify  him  against  any  lawful  claim  thereon.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3137. 

§  4146.    What  is  Dishonor. 

A  negotiable  instrument  is 'dishonored,  when  it  is  either  not  paid, 
or  not  accepted,  according  to  its  tenor,  on  presentment  for  the  pur- 
pose, or  without  presentment,  where  that  is  excused.^ 

1  Kerr's  Cye.  Ciy.  Code,  sec.  3141. 
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§  4147.    Notice,  by  Whom  Oiven. 

Notice  of  the  dishonor  of  a  negotiable  instrument  may  be  given : 

1.  By  a  holder  thereof ;  or, 

2.  By  any  party  to  the  instrument  who  mig^t  be  compelled  to 
pay  it  to  the  holder,  and  who  would,  upon  taking  it  up,  have  a 
right  to  reimbursement  from  the  party  to  whom  the  notice  is  given,^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3142. 

§  4148.    Form  of  Notice. 

A  notice  of  dishonor  may  be  given  in  any  form  which  describes 
the  instrument  with  reasonable  certainty,  and  substantially  informs 
the  party  receiving  it  that  the  instrument  has  been  dishonored.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3143. 

§  4149.    Notice,  How  Served. 

A  notice  of  dishonor  may  be  given : 

1.  By  delivering  it  to  the  party  to  be  charged,  personally,  at  any 
place;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place  of 
residence  or  business  of  such  party,  apparently  acting  for  him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party  to  be 
charged,  at  his  place  of  residence,  according  to  the  best  information 
that  the  person  giving  the  notice  can  obtain,  depositing  it  in  the 
postoffice  most  conveniently  accessible  from  the  place  where  the 
presentment  was  made,  and  paying  the  postage  thereon.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3144. 

§  4150.    Notice,  How  Served  After  Indorser's  Death. 

In  case  of  the  death  of  a  party  to  whom  notice  of  dishonor  should 
otherwise  be  given,  the  notice  must  be  given  to  one  of  his  personal 
representatives;  or,  if  there  are  none,  then  to  any  member  of  his 
family  who  resided  with  him  at  his  death ;  or,  if  there  is  none,  then 
it  must  be  mailed  to  his  last  place  of  residence,  as  prescribed  by  sub- 
division three  of  the  last  section.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3145. 

§  4161.    Notice,  When  to  be  Given.         ^ 

Notice  of  dishonor,  when  given  by  the  holder  of  an  instrument  or 
his  agent,  otherwise  than  by  mail,  must  be  given  on  the  day  of  dis- 
honor, or  on  the  next  business  day  thereafter.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3147. 
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§  4152.    Notice  of  Dishonor,  When  to  be  Mailed. 

When  notice  of  dishonor  is  given  by  mail,  it  mnst  be  deposited  in 
the  postoflBce  in  time  for  the  first  mail  which  closes  after  noon  of  the 
first  business  day  succeeding  the  dishonor,  and  which  leaves  the 
X>lace  where  the  instrument  was  dishonored,  for  the  place  to  which 
the  notice  should  be  sent.^ 

1  Kerr's  C7C.  CSv.  Code,  sec.  3148, 

§  4153.    Notice,  How  Given  by  Agent. 

When  the  holder  of  a  negotiable  instrument,  at  the  time  of  its 
dishonor,  is  a  mere  agent  for  the  owner,  it  is  suflScient  for  him  to 
give  notice  to  his  principal  in  the  same  manner  as  to  an  indorser, 
and  his  principal  may  give  notice  to  any  other  party  to  be  charged, 
as  if  he  were  himself  an  indorser.  And  if  an  agent  of  the  owner 
employs  a  subagent,  it  is  suflBcient  for  each  successive  agent  or  sub- 
agent  to  give  notice  in  like  manner  'to  his  own  principal.^ 

1  Kerr's  Cyo.  dy.  Code,  sec.  3149. 

§  4154.    Additional  Time  for  Notice  by  Indorser. 

Every  party  to  a  negotiable  instrument,  receiving  notice  of  its 
dishonor,  has  the  like  time  thereafter  to  give  similar  notice  to  prior 
parties  as  the  original  holder  had  after  its  dishonor.  But  this  addi- 
tional time  is  available  only  to  the  particular  party  entitled 
thereto.* 

i  Kerr's  C70.  Civ.  Code,  see.  3150. 

§  4155.    Effect  of  Notice  of  Dishonor. 

A  notice  of  the  dishonor  of  a  negotiable  instrument,  if  valid  in 
favor  of  the  party  giving  it,  inures  to  the  benefit  of  all  other  parties 
thereto  whose  right  to  give  the  like  notice  has  not  then  been  lost.* 

1  Kerr's  C/c.  Civ.  Code,  sec.  3151. 

§  4156.    Notice  of  Dishonor,  When  Excused. 

Notice  of  dishonor  is  excused : 

1.  When  the  party  by  whom  it  should  be  given  cannot,  with  reas- 
onable diligence,  ascertain  either  the  place  of  residence  or  business 
of  the  party  to  be  charged ;  or, 

2.  When  there  is  no  postofSce  communication  between  the  town 
of  the  party  by  whom  the  notice  should  be  given  and  the  town  in 
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which  the  place  of  residence  or  business  of  the  party  to  be  charged 
is  situated ;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who  dis- 
honors the  instrument;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto.* 

1  Kerr's  Cyc.  CSv.  Code,  sec.  3155. 

§  4167.    Presentment  and  Notice,  When  Excused. 

Presentment  and  notice  are  excused  as  to  any  party  to  a  nego- 
tiable instrument  who  informs  the  holder,  within  ten  days  before 
its  maturity,  that  it  will  be  dishonored.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3156. 

§  4158.    Presentment  and  Notice,  When  Exciised. 

If,  before  or  after  maturity  of  an  instrument,  an  indorser  has  re- 
ceived full  security  for  the  amount  thereof,  or  the  maker  has  as- 
signed all  his  estate  to  him  as  such  security,  presentment  and  notice 
to  him  are  excused.^ 

1  Kerr's  Cyc.  C5v.  Code,  sec.  3157. 

§  4169.    Delay,  When  Excused. 

Delay  in  presentment,  or  in  giving  notice  of  dishonor^  is  excused 
when  caused  by  circumstances  which  the  party  delaying  could  not 
have  avoided  by  the  exercise  of  reasonable  care  and  diligence.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  3158. 

§  4160.    Waiver  of  Presentment  and  Notice. 

A  waiver  of  presentment  waives  notice  of  dishonor  also,  unless 
the  contrary  is  expressly  stipulated ;  but  a  waiver  of  notice  does  not 
waive  presentment.* 

I  Kerr's  Cyc.  Civ.  Code,  sec.  3159. 


§  4161.    Waiver  of  Protest. 

A  waiver  of  protest  on  any  negotiable  instrument  other  than  a 
foreign  bill  of  exchange  waives  presentment  and  notice.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3160. 
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§  4162.    Obligation  of  Parly,  When  Extinguished. 

The  obligation  of  a  party  to  a  negotiable  instrument,  is  extin- 
guished : 

1.  In  like  manner  with  that  of  parties  to  contracts  in  general ;  or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  at  or 
after  its  maturity,  in  good  faith  and  in  the  ordinary  course  of  busi- 
ness, to  any  person  having  actual  possession  thereof,  and  entitled 
by  its  terms  to  payment.^ 

1  Kerr's  CI7C  dv.  Code,  see.  3194. 
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RETICLE  n. 

BILLS  OF  EXCHANGE. 

§  4163.  What  is  a  bill  of  exchange. 

S  4164.  Drawee,  in  case  of  need. 

§  4165.  Bill  in  parts  of  a  set. 

S  4166.  When  must  be  in  a  set. 

§  4167.  Presentment,  etc.,  of  part  of  set. 

S  4168.  Bill,  where  payable. 

9  4169.  Bights  and  obligations  of  drawer. 

§  4170.  Days  of  grace. 

§  4171.  When  a  bill  may  be  presented. 

§  4172.  Presentment,  how  made. 

§  417^.  Presentment  to  joint  drawees. 

§  4174.  When  presentment  to  be  made  to  drawee  in  case  of  need* 

S  4175.  Presentment,  when  must  be  made. 

§  4176.  Acceptance,  how  made. 

§  4177.  Holder  entitled  to  acceptance  on  face  of  bill. 

§  4178.  What  acceptance  sufficient  with  consent  of  holder. 

§  4179.  Acceptance  by  separate  instrument. 

§  4180.  Promise  to  accept,  when  equivalent  to  acceptance* 

§  4181.  Cancellation  of  acceptance. 

§  4182.  What  is  admitted  by  acceptance. 

§  4183.  When  bill  may  be  accepted  or  paid  for  honor. 

9  4184.  Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor. 

9  4185.  Acceptant!e  for  honor,  how  made. 

9  4186.  How  enforced. 

9  4187.  Notice  of  dishonor  not  excused  by  acceptance  for  honor* 

9  4188.  Presentment,  when  bill  not  accepted,  where  made* 

9  4189.  Presentment  of  bill,  payable  at  particular  place* 

9  4190.  Effect  of  delay  in  presentment  in  certain  cases* 

9  4191.  Effect  of  delay  in  other  cases. 

9  4192.  When  presentment  excused* 

9  4193.  When  delay  excused. 

9  4194.  When  presentment  and  notice  excused* 

9  4195.  Definitions. 

9  4196.  Protest  necessary. 

9  4197.  By  whom  protest  made* 

9  4198.  How  protest  made. 

9  4199.  Where  protest  made. 

9  4200.  When  protest  to  be  made* 

9  4201.  When  protest  exeused. 

9  4202.  How  notice  of  protest  giveit 

9  4203.  Waiver  of  protest. 

9  4204.  Declaration  before  payment  for  honor* 
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S  4205.    Damages  allowed  on  dishonor  of  foreign  bilL 

§  4206.     Bate  of  damages. 

§  4207.    Interest  on  amount  of  protested  bill. 

§  4208.    How  damages  estimated — When  amount  expressed  in  money  of  United 

States. 
§  4209.    How  damages  estimated — ^Wben  amount  expressed  in  foreign  money. 

§  4163.    What  is  a  Bill  of  Exchange. 

A  bill  of  exchange  is  an  instrument,  negotiable  in  farm,  by  which 
on«,  who  is  called  the  drawer,  requests  another,  called  the  drawee, 
to  pay  a  specified  sum  of  money.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  3171. 

§  4164.    Drawee,  in  Case  of  Need. 

A  bill  of  exchange  may  give  the  name  of  any  person  in  addition 
to  the  drawee,  to  be  resorted  to  in  case  of  need.*^ 

1  Kerr's  Cyc.  Civ.  Code,  sec  3172. 

§  4165.    Bill  in  Parts  of  a  Set. 

A  bill  of  exchange  may  be  drawn  in  any  number  of  parts,  each 
part  stating  the  existence  of  the  others,  and  all  forming  one  set.* 

1  Kerr's  Cyc.  Civ.  Code,  sec  3173. 

§  4166.    When  must  be  in  Set. 

An  agreement  to  draw  a  bill  of  exchange  binds  the  drawer  to 
execute  it  in  three  parts,  if  the  other  party  to  the  agreement  desires 
it.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3174. 

§  4167.    Presentment,  etc.,  of  Part  of  Set. 

Presentment,  acceptance,  or  payment,  of  a  single  part  in  a  set  of 
a  bill  of  exchange,  is  sufficient  for  the  whole.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3175. 

§  4168.    Bill,  Where  Payable. 
A  bill  of  exchange  is  payable : 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable. 

2.  If  it  specifies  no  place  of  payment,  then  at  the  place  to  which 
it  is  addressed. 

S.  If  it  is  not  addressed  to  any  place,  then  at  the  place  of  resi- 
dence or  business  of  the  drawee,  or  wherever  he  may  be  found.    If 
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the  drawetjB  has  no  place  of  business,  or  if  his  place  of  business  or 
residence  cannot,  with  reasonable  diligence,  be  ascertained,  pre- 
sentment for  payment  is  excused,  and  the  bill  may  be  protested  for 
nonpayment.^ 

1  Kerr's  Cyc.  Civ.  Code,  see.  3176. 

§  4169.    Bights  and  Obligations  of  Drawer. 

The  rights  and  obligations  of  the  drawer  of  a  bill  of  exchange 
are  the  same  as  those  of  the  first  indbrser  of  any  other  n^otiable 
instrument.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  3177. 

§  4170.    Days  of  Grace. 

Days  of  grace  are  not  allowed.^ 

1  Kerr's  Cye.  Civ.  Code,  see.  3181. 

§  4171.    When  a  Bill  may  be  Presented. 

At  any  time  before  a  bill  of  exchange  is  payable,  the  holder  may 
present  it  to  the  drawee  for  acceptance,  and  if  acceptance  is  re- 
fused, the  bill  is  dishonored.* 

1  Kerr's  C70.  Civ.  Code,  see.  3185. 

§  4172.    Presentment,  How  Made. 

Presentment  for  acceptance  must  be  made  in  the  following  man- 
ner, as  nearly  as  by  reasonable  diligence  it  is  practicable. 

First.    The  bill  must  be  presented  by  the  holder  or  his  agent. 

Second.  It  must  be  presented  on  a  business  day,  and  within 
reasonable  hours. 

Third.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent 
from  his  place  of  residence  or  business,  to  some  person  having 
charge  thereof,  or  employed  therein ;  and, 

Fourth.  The  drawee,  on  such  presentment,  may  postpone  his 
acceptance  or  refusal  until  the  next  day.  If  the  drawee  have  no 
place  of  business,  or  if  his  place  of  business  or  residence  cannot, 
with  reasonable  diligence,  be  ascertained,  presentment  for  accept- 
ance is  excused,  and  the  bill  may  be  protested  for  nonaoceptance.^ 

1  Kerr's  Cjc.  Civ.  Code,  sec.  3186. 
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§  4173.    Presentment  to  Joint  Drawees. 

Presentment  for  acceptance  to  one  of  several  joint  drawees,  and 
refusal  by  him,  dispenses  with  presentment  to  the  others.^ 

1  Kerr's  Oye.  Civ.  Code,  lee.  3187. 

§  4174.    When  Presentment  to  be  Made  to  Drawee  in  Case  of 
Need. 

A  bill  of  exchange  which  specifies  a  drawee  in  case  of  need,  must 
be  presented  to  him  for  acceptance  or  payment,  as  the  case  may  be, 
before  it  can  be  treated  as  dishonored.^ 

1  Kerr's  Cyc.  Giv.  Code,  see.  3188. 

§  4175.    Presentment,  When  must  be  Made. 

When  a  bill  of  exchange  is  payable  at  a  specified  time  after 
sight,  the  drawer  and  indorsers  are  exonerated  if  it  is  not  presented 
for  acceptance  within  ten  days  after  the  time  which  would  suffice, 
with  ordinary  diligence,  to  forward  it  for  acceptance,  unless  pre- 
sentment is  excused.^ 

1  Kerr's  Qyc.  Civ.  Code,  sec.  3189. 

§  4176.    Acceptance,  How  Made. 

An  acceptance  of  a  bill  must  be  made  in  writing,  by  the  drawee 
or  by  an  acceptor  for  honor,  and  may  be  made  by  the  acceptor  writ- 
ing his  name  across  the  face  of  the  bill,  with  or  without  other 
words.^ 

1  Kerr's  Cjc.  Civ.  Code,  sec.  3193. 

§  4177.    Holder  Entitled  to  Acceptance  on  Face  of  Bill. 

The  holder  of  a  bill  of  exchange,  if  entitled  to  an  acceptance 
thereof,  may  treat  the  bill  as  dishonored  if  the  drawee  refuses  to 
write  across  its  face  an  unqualified  acceptance.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3194. 

§  4178.    What  Acceptance  SufEtcient  With  Consent  of  Holder. 

The  holder  of  a  bill  of  exchange  may,  without  prejudice  to  his 
rights  against  prior  parties,  receive  and  treat  as  a  sufficient  ac- 
ceptance : 

1.  An  acceptance  written  upon  any  part  of  the  bill,  or  upon  a 
separate  paper; 
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2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill  payable 
at  a  particular  place  within  the  city  or  town  in  which,  if  the  ac- 
ceptance was  unqualified,  it  would  be  payable ;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder  after 
presentment,'  in  which  case  the  bill  is  payable  immediately,  without 
regard  to  its  terms.^ 

1  Kerr's  C^c.  Ciy.  Code,  see.  3195. 

§  4179.    Acceptance  by  Separate  InstnmLent. 

The  acceptance  of  a  bill  of  exchange,  by  a  separate  instrument, 
binds  the  acceptor  to  one,  who,  upon  the  faith  thereof,  has  taken  the 
bill  for  value  or  other  good  consideration.^ 

1  Kerr's  Gjc.  Civ.  Code,  sec.  319«. 

§  4180.    Promise  to  Accept^  When  Equivalent  to  Acceptance. 

An  unconditional  promise,  in  writing,  to  accept  a  bill  of  ex- 
change, is  a  sufficient  acceptance  thereof,  in  favor  of  every  person 
who  upon  the  faith  thereof  has  taken  the  bill  for  value.^ 

1  Kgrr's  Cyc.  Civ.  Code,  see.  3197, 

§  4181.    Cancellation  of  Acceptance. 

The  acceptor  of  a  bill  of  exchange  may  cancel  his  acceptance  at 
any  time  before  delivering  the  bill  to  the  holder,  and  before  the 
holder  has,  with  the  consent  of  the  acceptor,  transferred  his  title  to 
another  person  who  has  given  value  for  it  upon  the  faith  of  such 
acceptance.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3198. 

§  4182.    What  is  Admitted  by  Acceptance. 

The  acceptance  of  a  bill  of  -exchange  admits  the  signature  of  the 
drawer,  but  does  not  admit  the  signature  of  any  indorser  to  be 
genuine.^ 

I  Kerr's  Qyc.  Civ.  Code,  sec.  3199. 

§  4183.    When  Bill  may  be  Accepted  or  Paid  for  Honor. 

On  the  dishonor  of  a  bill  of  exchange  by  the  drawee,  and  in  case 
of  a  foreign  biU,  after  it  has  been  duly  protested,  it  may  be  accepted 
or  paid  by  any  person,  for  the  honor  of  any  party  thereto.^ 

1  Kerr's  C^c.  Civ.  Code,  sec.  3203. 
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§  4184.    Holder  of  Bill  of  Exchange  Bound  to  Accept  Pajrment 
for  Honor. 

The  holder  of  a  bill  of  exchange  is  not  bound  to  allow  it  to  be 
accepted  for  honor,  but  is  bound  to  accept  payment  for  honor.^ 
1  Kerr's  Cjrc.  Civ.  Code,  sec.  3204. 

§  4185.    Acceptance  for  Honor,  How  Made. 

An  acceptor  or  payor  for  honor  must  write  a  memorandum  upon 
the  bill,  stating  therein  for  whose  honor  he  accepts  or  pays,  and 
must  give  notice  to  such  parties,  with  reasonable  diligence,  of  the 
fact  of  such  acceptance  or  payment.  Having  done  so,  he  is  en- 
titled to  reimbursement  from  such  parties,  and  from  all  parties 
prior  to  them.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3205. 

§  4186.    How  Enforced. 

A  bill  of  exchange  which  has  been  accepted  for  honor  must  be 
presented  at  its  maturity  to  the  drawee  for  payment,  and  notice  of 
its  dishonor  by  him  must  be  given  to  the  acceptor  for  honor,  in 
like  manner  as  to  an  indorser;  after  which  the  acceptor  for  honor 
must  pay  the  bill.^ 

1  Kerr's  Cyc.  Civ.  Cod«,  sec.  3206. 

§  4187.    Notice  of  Dishonor   not   Excused   b^   Acceptance  for 
Honor. 

The  acceptance  of  a  bill  of  exchange  for  honor  does  not  excuse 
the  holder  from  giving  notice  of  its  dishonor  by  the  drawee.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3207. 

§  4188.    Presentment,  When  Bill  not  Accepted,  Where  Made. 

If  a  bill  of  exchange  is  by  its  terms  payable  at  a  particular  place, 
and  is  not  accepted  on  presentment,  it  must  be  presented  at  the 
same  place  for  payment,  when  presentment  for  payment  is  neces- 
sary.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3211. 

§  4189.    Presentment  of  Bill,  Payable  at  Particular  Place. 

A  bill  of  exchange,  accepted  payable  at  a  particular  place,  must 
be  presented  at  that  place  for  payment,  when  presentment  for  pay- 
ment is  necessary,  and  need  not  be  presented  elsewhere.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3212. 
103 
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§  4190.    Effect  of  Delay  in  Presentment  in  Certain  Oases. 

If  a  bill  of  exchange,  payable  at  sight  or  on  demand,  without  in- 
terest, is  not  duly  presented  for  payment  within  ten  days  after  the 
time  in  which  it  could,  with  reasonable  diligence,  be  transmitted  to 
the  proper  place  for  such  presentment,  the  drawer  and  indorsers  are 
exonerated,  unless  such  presentment  is  excused.^ 

1  Kerr's  Cjc.  dy.  Code,  sec.  3213. 

§  4191.    Effect  of  Delay  in  Other  Oases. 

Mere  delay  in  presenting  a  bill  of  exchange  payable  with  interest, 
at  sight  or  on  demand,  does  not  exonerate  any  party  thereto.^ 

1  Kerr's  Cjc  CSv.  Code,  sec.  3214. 

§  4192.    When  Presentment  Excused. 

The  presentment  of  a  bill  of  exchange  for  acceptance  is  excused 
if  the  drawee  has  not  capacity  to  accept  it.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3218. 

§  4193.    When  Delay  Excused. 

Delay  in  the  presentment  of  a  bill  of  exchange  for  acceptance  is 
excused,  when  caused  by  circumstances  over  which  the  holder  has 
no  control.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  8219. 

§  4194.    When  Presentment  and  Notice  Excused. 

Presentment  of  a  bill  of  exchange  for  acceptance  or  payment,  and 
notice  of  its  dishonor,  are  excused  as  to  the  drawer,  if  he  forbids 
the  drawee  to  accept,  or  the  acceptor  to  pay  the  bill ;  or  if,  at  the 
time  of  drawing,  he  had  no  reason  to  believe  that  the  drawee  would 
accept  or  pay  the  same.* 

1  Kerr's  Cjc.  Civ.  Code,  sec  3220. 

§  4195.    Definitions. 

An  inland  bill  of  exdiange  is  one  drawn  and  payable  within  this 
state.    All  others  are  foreign.* 

1  Kerr's  Cyc  Civ.  Code,  sec.  3224. 

§  4196.    Protest  Necessary. 

Notice  of  the  dishonor  of  a  foreign  bill  of  exchange  can  be  given 
only  by  notice  of  its  protest.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3225. 
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§  4197.    By  Whom  Protest  Made. 

Protest  must  be  made  by  a  notary  public,  if  with  reasonable  dili- 
gence one  can  be  obtained ;  and  if  not,  then  by  any  reputable  per- 
son, in  the  presence  of  two  witnesses.^ 

1  Kflrr'B  Oyt.  Cir.  Cod^  sec  3226. 

§  4198.    How  Protest  Made. 

Protest  must  be  made  by  an  instrument  in  writing,  giving  a  lit- 
eral copy  of  the  bill  of  exchange,  with  all  that  is  written  thereon, 
or  annexing  the  original ;  stating  the  presentment,  and  the  manner 
in  which  it  was  made;  the  presence  or  absence  of  the  drawee  or  ac- 
ceptor, as  the  case  may  be;  the  refusal  to  accept  or  to  pay,  or  the 
inability  of  the  drawee  to  give  a  binding  acceptance;  and  in  case 
of  refusal,  the  reason  assigned,  if  any;  and,  finally,  protesting 
against  all  the  parties  to  be  charged.^ 

1  Kerr's  eye  Civ.  God€,  sec.  3227. 

§  4199.    Where  Protest  Made. 

A  protest  for  nonacceptance  must  be  made  in  the  city  or  town  in 
which  the  bill  is  presented  for  acceptance,  and  a  protest  for  non- 
payment in  the  city  or  town  in  which  it  is  presented  for  payment.'- 

1  Kfirr's  eye.  Civ.  Code,  mc.  3228. 

§  4200.    When  Protest  to  be  Made. 

A  protest  must  be  noted  on  the  day  of  presentment,  or  on  the 
next  business  day;  but  it  may  be  written  out  at  any  time  there- 
after.^ 

1  Kfirr'B  Gye.  Civ.  Code,  see.  3229. 

§  4201.    When  Protest  Excused. 

The  want  of  a  protest  of  a  foreign  bill  of  exchange,  or  delay  in 
making  the  same,  is  excused  in  like  cases  with  the  want  or  delay  of 
presentment.^ 

1  EJorr'B  Oye.  CSv.  Code,  tee.  8230. 

§  4202.    How  Notioe  of  Protest  OiveiL 

Notice  of  protest  must  be  given  in  the  same  manner  as  notioe  of 
dishonor,  except  that  .it  may  be  given  by  the  notary  who  makes  the 
protest.* 

1  Efiir's  Cjc.  Civ.  Code,  see.  3231. 
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§  4203.    Waiver  of  Protest. 

If  a  foreign  bill  of  exchange  on  its  face  waives  protest,  notice  of 
dishonor  may  be  given  to  any  party  thereto,  in  like  manner  as  of 
an  inland  bill;  except  that  if  any  indorser  of  such  a  bill  expressly 
requires  protest  to  be  made,  by  a  direction  written  on  the  bill  at  or 
before  his  indorsement,  protest  must  be  made,  and  notice  thereof 
given  to  him  and  to  all  subsequent  indorsers.^ 

1  Kerr's  CJrc.  Civ.  Code,  sec.  3232. 

§  4204.    Declaration  Before  Pajrment  for  Honor. 

One  who  pays  a  foreign  bill  of  exchange  for  honor  must  declare, 
before  payment,  in  the  presence  of  a  person  authorized  to  make  pro- 
test, for  whose  honor  he  pays  the  same,  in  order  to  entitle  him  to 
reimbursement.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3233. 

§  4205.    Damages  Allowed  on  Dishonor  of  Foreign  Bill. 

Damages  are  allowed  as  hereinafter  prescribed,  as  a  full  compen- 
sation for  interest  accrued  before  notice  of  dishonor,  re-exchange, 
expenses,  and  all  other  damages,  in  favor  of  holders  for  value  only, 
upon  bills  of  exchange  drawn  or  negotiated  within  this  state,  and 
protested  for  nonacceptance  or  nonpayment.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3234. 

§  4206.    Rate  of  Damages. 

Damages  are  allowed  under  the  last  section  upon  bills  drawn  upon 
any  person: 

1.  If  drawn  upon  a  person  in  this  state,  two  dollars  upon  each 
one  hundred  dollars  of  the  principal  sum  specified  in  the  bill ; 

2.  If  drawn  upon  a  person  out  of  this  state,  five  dollars  upon 
each  one  hundred  dollars  of  the  principal  sum  specified  in  the  bill ; 

3.  If  drawn  upon  a  person  in  any  place  in  a  foreign  country, 
fifteen  dollars  upon  each  one  hundred  dollars  of  the  principal  sun» 
specified  in  the  bill.^ 

I  Kerr's  Cjc.  Gv.  Code,  sec.  3235. 

§  4207.    Interest  on  Amount  of  Protested  Bill. 

From  the  time  of  notice  of  dishonor  and  demand  of  payment, 
lawful  interest  must  be  allowed  upon  the  aggregate  amount  of  the 
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principal  sum  specified  in  the  bill,  and  the  damages  mentioned  in 
the  preceding  section.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3236. 

§  4208.    How  Damages  Estimated— When  Amount  Expressed  in 
Money  of  United  States. 

If  the  amount  of  a  protested  bill  of  exchange  is  expressed  in 
money  of  the  United  States  damages  are  estimated  upon  such 
amount  without  regard  to  the  rate  of  exchange.^ 

I  Kerr's  Cyc.  Civ.  Code,  sec.  3237. 

§  4209.    How  Damages  Estimated— When  Amount  Expressed  in 
Foreign  Money. 

If  the  amount  of  a  protested  bill  of  exchange  is  expressed  in 
foreign  money,  damages  are  estimated  upon  the  value  of  a  similar 
bill  at  the  time  of  protest,  in  the  place  nearest  to  the  place  where 
the  bill  was  negotiated,  and  where  such  bills  are  currently  sold,^ 

1  Kfirr's  Qyc.  Civ.  Code,  sec.  3238. 
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AETICLE  m. 

PEOMISSOBY  NOTES.  , 

S  4210.  What  Ib  a  promissory  note. 

§  4211.  Certain  instruments  promissory  notes. 

§  4212.  When  bill  of  exchange  converted  into  a  note. 

§  4213.  Certain  sections  applicable  to  notes. 

§  4214.  Effect  of  delay  in  presentment 

§  4210.    What  is  a  Promissory  Note. 

A  promissory  note  is  an  instrument,  negotiable  in  form,  whereby 
the  signer  promises  to  pay  a  specified  sum  of  money.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3244. 

§  4211.    Certain  Instruments  Promissory  Notes. 

An  instrument  in  the  form  of  a  bill  of  exchange,  but  drawn  upon 
and  accepted  by  the  drawer  himself,  is  to  be  deemed  a  promissory 
note.* 

1  Kerr's  Qyc.  Ciy.  Code,  see.  3245. 


§  4212.    When  Bill  of  Exchange  Oonrerted  into  a  Note. 

A  bill  of  exchange,  if  accepted,  with  the  consent  of  the  owner,  by 
a  person  other  than  the  drawee,  or  an  acceptor  for  honor,  becomes 
in  effect  the  promissory  note  of  such  person,  and  all  prior  parties 
thereto  are  exonerated.^ 

1  Kerr's  Pye.  Ciy.  Code,  sec.  3246. 

» 

§  4213.    Certain  Sections  Applicable  to  Notes. 

Article  I  of  this  title,  and  sections  4170  and  4191  of  this  code, 
apply  to  promissory  notes.^ 

1  Kerr*s  Cyc.  Civ.  Code,  sec.  3247. 

§  4214.    Effect  of  Delay  in  Presentment. 

If  a  promissory  note,  payable  on  demand,  or  at  sight,  without  in- 
terest, is  not  duly  presented  for  payment  within  six  months  from 
its  date,  the  indorsers  thereof  are  exonerated,  unless  such  present- 
ment is  excused.^ 

1  Kerr's  Cyc.  Ciy.  Code,  sec.  3248. 
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ARTICLE  IV. 

CHECKa 
S  4215.     What  Ib  a  check. 
S  4216.     Rules  applicable  to  checks. 

§  4215.    What  is  a  Check. 

A  check  is  a  bill  of  exchange  drawn  upon  a  bank  or  banker,  or 
a  person  described  as  such  upon  the  face  thereof^  and  payable  on 
demand,  without  interest.^ 

1  Kerr's  Cye.  Civ.  Code,  sec.  3254. 

§  4216.    Rules  Applicable  to  Checks. 

A  check  is  subject  to  all  the  provisions  of  this  code  concerning 
bills  of  exchange,  except  that : 

1.  The  drawer  and  indorsers  are  exonerated  by  delay  in  present- 
ment, only  to  the  extent  of  the  injury  which  they  suffer  thereby ; 

2.  An  indorsee,  after  its  apparent  maturity,  but  without  actual 
notice  of  its  dishonor,  acquires  a  title  equal  to  that  of  an  indorsee 
before  such  period.* 

1  Kerr's  Cyc.  Civ.  Code,  see.  3255. 
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!AJtTICLE  V. 
bane:  NOTEa 

§  4217.    Bank  note  n«gotiable  after  payment. 

§  4217.    Bank  Note  Negotiable  After  Payment. 

A  bank  note  remains  negotiable,  even  after  it  has  been  paid  by 
the  maker.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3261. 
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CHAPTER  OIL 

COMPENSATORY  RELIEF. 
AETICLE  I. 

DAMAGES  IN  GENEKAL. 

S  4218.  Person  Buffering^  detriment  may  recover  damages. 

§  4219.  Injuries  resulting  or  probable  after  suit  brought. 

S  4220.  Person  entitled  to  recover  damages  may  recover  interest  thereon. 

§  4221.  In  actions  other  than  contract. 

§  4222.  Limit  of  rate  by  contract. 

S  4223.  Acceptance  of  principal  waives  claim  to  interest. 

§  4224.  In  what  cases  exemplary  damages  allowed. 

§  4218.    Person  Suffering  Detriment  may  Recover  Damages. 

Every  person  who  suffers  detriment  from  the  unlawful  act  or 
omission  of  another  may  recover  from  the  person  in  fault  a  com- 
pensation therefor  in  money,  which  is  called  damages.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3281. 

§  4219.    Injuries  Resulting  or  Probable  After  Suit  Brought. 

Damages  may  be  awarded,  in  a  judicial  proceeding,  for  detri- 
ment resulting  after  the  commencement  thereof,  or  certain  to  re- 
suit  in  the  future.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3283. 

§  4220.    Person  Entitled  to  Recover  Damages  may  Recover  In- 
terest Thereon. 

Every  person  who  is  entitled  to  recover  damages  certain,  or 
capable  of  being  made  certain  by  calculation,  and  the  right  to 
recover  which  is  vested  in  him  upon  a  particular  day,  is  entitled 
also  to  recover  interest  thereon  from  that  day,  except  during  such 
time  as  the  debtor  is  prevented  by  law,  or  by  the  act  of  the  creditor, 
from  paying  the  debt.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3287. 
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§  4221.    In  Aottons  Other  Than  Ckmtraet. 

In  an  action  for  the  breach  of  an  obligation  not  arising  from 
contract,  and  in  every  case  of  oppression,  fraud,  or  malicei  interest 
may  be  given,  in  the  discretion  of  the  jury.^ 

1  Kerr*!  Q/e.  GIy.  Code,  i^e.  3288. 

§  4222.    Limit  of  Bate  by  Contract. 

Any  legal  rate  of  interest  stipulated  by  a  contract  remains 
chargeable  after  a  breach  thereof,  as  before,  until  the  contract  is 
superseded  by  a  verdict  or  other  new  obligation.* 

I  Kerr'i  Cyc.  Ciy.  Code,  see.  3289. 


§  4223.    Acceptance  of  Principal  Waives  Clafan  to  Interest. 

Accepting  payment  of  the  whole  principal,  as  such,  waives  all 
claim  to  interest.^ 

1  Kerr's  C76.  dr.  Code,  see.  3290. 

§  4224.    In  What  Oases  Exemplary  Damages  Allowed. 

In  an  action  for  the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty  of  oppression,  fraud, 
or  malice,  express  or  implied,  the  plaintiff,  in  addition  to  the 
actual  damages,  may  recover  damages  for  the  sake  of  example  and 
by  way  of  punishing  the  defendant* 

i  KezT's  Cyc  GIy.  Oods,  sflc.  3294. 
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:^TicLE  n. 

MEASUBB  OF  DAMAGES. 

4225.  MeaBure  of  damages  far  breach  of  contracL 

4226.  Bamagea  must  be  certain. 

4227.  Breach  of  contract  to  pay  liquidated  sum. 

4228.  Dishonor  of  foreign  bills  of  exchange. 

4229.  What  is  detriment  caused  by  breach  of  covenant  of  seisin,  ete. 

4230.  What  is  detriment  caused  by  breach  of  covenant  against  encum- 

brances. 

4231.  Breach  of  agreement  to  convey  real  property. 
423^.  Breach  of  agreement  to  buy  real  property. 

4233.  Breach  of  agreement  to  sell  personal  property,  not  paid  for. 

4234.  Breach  of  agreement  to  sell  personal  property  paid  for. 
4236.  Breach  of  agreement  to  pay  for  personal  property  sold. 

4236.  Breach  of  agreement  to  buy  personal  property. 

4237.  Breach  of  warranty  of  title  to  personal  property. 

4235.  Breach  of  warranty  of  quality  of  personal  property. 

4239.  Breach  of  warranty  of  quality  for  special  purpose. 

4240.  Breach  of  canter's  obligation  to  receive  goods^  etc 

4241.  Breach  of  carrier's  obligation  to  deliver. 

4242.  Carrier's  delay. 

4^3.  Breach  of  warranty  of  authority. 

4244.  Breach  of  obligation  other  than  contraeti 

4245.  Wrongful  occupation  of  real  property. 

4246.  Willful  holding  over. 

4247.  Conversion  of  personal  property. 

4248.  Conversion  of  personal  property. 

4249.  Seduction. 

4250.  Injuries  to  animals. 

4251.  Injuries  to  animals. 

4252.  Failure  to  quit  after  notice. 

4253.  Tenant  willfully  holding  over. 

4254.  Injuries  to  trees,  etc. 

4255.  Damages  for  firing  woods. 

4256.  Injuries  inflicted  in  a  duel. 

4257.  Injuries  inflicted  in  a  dueL 

4258.  How  value  estimated  in  favor  of  seller^ 

4259.  How  value  estimated  in  favor  of  buyer. 

4260.  Property  of  peculiar  value. 

4261.  Value  of  thing  in  action. 

4262.  Damages  allowed  in  this  chapter  exelusive  of  othen. 

4263.  Limitation  of  damages. 

4264.  Damages  to  be  reasonable. 

4265.  Nominal  damagea^ 


/ 
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§  4226.    Measure  of  Damages  for  Breach  of  Contract. 

For  the  breach  of  an  obligation  arising  from  contract,  the 
measure  of  damages,  expept  where  otherwise  expressly  provided 
by  this  code,  is  the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately  caused  thereby,  or 
which,  in  the  ordinary  course  of  things,  would  be  likely  to  result 
therefrom.^ 

1  Kerr'a  Cyc.  Civ.  Code,  sec.  3300. 

§  4226.    Damages  must  be  Certain. 

No  damages  can  be  recovered  for  a  breach  of  contract  which 
are  not  clearly  ascertainable  in  both  their  nature  and  origin.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3301. 

§  4227.    Breach  of  Contract  to  Pay  Liquidated  Sum. 

The  detriment  caused  by  the  breach  of  an  obligation  to  pay 
money  only  is  deemed  to  be  the  amount  due  by  the  terms  of  the 
obligation,  with  interest  thereon.^ 

i  Kerr's  Cyc.  CIy.  Code,  sec.  3302. 


§  4228.    Dishonor  of  Foreign  Bills  of  Exchange. 

For  the  dishonor  of  foreign  bills  of  exchange  the  damages  are 
prescribed  by  sections  4206,  4208,  4209,  ante.^ 

1  Kerr's  Qyc.  Civ.  Code,  sec.  3303. 

§  4229.    What  is  Detriment  Caused  by  Breach  of  Covenant  of 
Seisin,  etc. 

The  detriment  caused  by  the  breach  of  a  covenant  of  *' seisin," 
or  ** right  to  convey,"  of  ** warranty,"  or  of  ''quiet  enjoyment," 
in  a  grant  of  an  estate  in  real  property,  is  deemed  to  be: 

1.  The  price  to  the  grantor;  or,  if  the  breach  is  partial  only, 
such  proportion  of  the  price  as  the  value  of  the  property  affected 
by  the  breach  bore  at  the  time  of  the  grant  to  the  value  of  the 
whole  property; 

2.  Interest  thereon  for  the  time  during  which  the  grantee  de- 
rived no  benefit  from  the  property  not  exceeding  five  years; 
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3.  Any  expenses  properly  incurred  by  the  covenantee  in  de- 
fending his  possession.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3304. 

§  4230.    What  is  Detriment  Caused  by  Breach  of  Covenant 
Against  Encumbrances. 

The  detriment  caused  by  the  breach  of  a  covenant  against  en- 
cumbrances in  a  grant  of  an  estate  in  real  property  is  deemed  to 
be  the  amount  which  has  been  actually  expended  by  the  covenantee 
in  extinguishing  either  the  principal  or  interest  thereof,  not  ex- 
ceeding in  the  former  case  a  proportion  of  the  price  paid  to  the 
grantor  equivalent  to  the  relative  value  at  the  time  of  the  grant 
of  the  property  affected  by  the  breach,  as  compared  with  the  whole, 
or,  in  the  latter  case,  interest  on  a  like  amount.^ 

1  Kerr's  Cyc,  Civ.  Code,  see.  3305. 

§  4231.    Breach  of  Agreement  to  Convey  Beal  Property. 

The  detriment  caused  by  the  breach  of  an  agreement  to  convey 
an  estate  in  real  property  is  deemed  to  be  the  price  paid,  and  the 
expenses  properly  incurred  in  examining  the  title  and  preparing 
the  necessary  papers,  with  interest  thereon;  but  adding  thereto, 
in  case  of  bad  faith,  the  difference  between  the  price  agreed  to 
be  paid  and  the  value  of  the  estate  agreed  to  be  conveyed,  at  the 
time  of  the  breach,  and  the  expenses  properly  incurred  in  prepar- 
ing to  enter  upon  the  land.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3306. 

§  4232.    Breach  of  Agreement  to  Buy  Beal  Property. 

The  detriment  caused  by  the  breach  of  an  agreement  to  purchase 
an  estate  in  real  property  is  deemed  to  be  the  excess,  if  any,  of 
the  amount  which  would  have  been  due  to  the  selleri  under  the 
contract,  over  the  value  of  the  property  to  hinu* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3307. 

§  4233.    Breach  of  Agreement  to  Sell  Personal  Property,  not  Paid 
for. 

The  detriment  caused  by  the  breach  of  a  seller's  agreement  to 
deliver  personal  proRcrty,  the  price  of  which  has  not  been  fully 
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§  4242.    Carrier's  Delay. 

The  detriment  caused  by  a  carrier's  delay  in  the  delivery  of 
freight  is  deemed  to  be  the  depreciation  in  the  intrinsic  value  of 
the  freight  during  the  delay,  and  also  the  depreciation,  if  any,  in 
the  market  value  thereof,  otherwise  than  by  reason  of  a  deprecia- 
tion in  its  intrinsic  value,  at  the  place  where  it  ought  to  have 
been  delivered,  and  between  the  day  at  which  it  ought  to  have 
been  delivered,  and  the  day  of  its  actual  delivery.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3317. 

§  4243.    Breach  of  Warranty  of  Authority. 

The  detriment  caused  by  the  breach  of  a  warranty  of  an  agent's 
authority  is  deemed  to  be  the  amount  which  could  have  been  re- 
covered and  collected  from  his  principal  if  the  warranty  had  been 
complied  with,  and  the  reasonable  expenses  of  legal  proceedings 
taken,  in  good  faith,  to  enforce  the  act  of  agent  against  his  prin- 
cipal.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3318. 

§  4244.    Breach  of  Obligation  Other  Than  Contract. 

For  the  breach  of  an  obligation  not  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise  expressly  provided 
by  this  code,  is  the  amount  which  will  compensate  for  all  the  detri- 
ment proximately  caused  thereby,  whether  it  could  have  been 
anticipated  or  not.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3333. 

§  4245.    Wrongful  Occupation  of  Beal  Property. 

The  detriment  caused  by  the  wrongful  occupation  of  real  prop- 
erty, in  cases  not  embraced  in  sections  three  thousand  three  hun- 
dred and  thirty-five,  three  thousand  three  hundred  and  forty-four, 
and  three  thousand  three  hundred  and  forty-five  of  the  Code  of 
Civil  Procedure  of  California,  is  deemed  to  be  the  value  of  the  use 
of  the  property  for  the  time  of  such  occupation,  not  exceeding  five 
years  next  preceding  the  commencement  of  the  action  or  proceeding 
to  enforce  the  right  to  damages,  and  the  costs,  if  any,  of  recovering 
the  possession.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3334. 
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§  4246.    Willful  Holding  Over. 

For  willfully  holding  over  real  property,  by  a  person  who  en- 
tered upon  the  same,  as  guardian  or  trustee  for  an  infant,  or  by 
right  of  an  estate  terminable  with  any  life  or  lives,  after  the 
termination  of  the  trust  or  particular  estate,  without  the  con- 
sent of  the  party  immediately  entitled  after  such  termination, 
the  measure  of  damages  is  the  value  of  the  profits  received  during 
such  holding  over.^ 

I  Kerr's  Cjc.  Civ.  Code,  sec.  3335. 

§  4247.    Gonversion  of  Personal  Property. 

The  detriment  caused  by  the  wrongful  conversion  of  personal 
property  is  presumed  to  be: 

First.  The  value  of  the  property  at  the  time  of  the  conversion 
with  the  interest  from  that  time,  or,  where  the  action  has  been 
prosecuted  with  reasonable  diligence,  the  highest  market  value  of 
the  property  at  any  time  between  the  conversion  and  the  verdict, 
without  interest,  at  the  option  of  the  injured  party;  and 

Second.  A  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3336. 

§  4248.    Conversion  of  Personal  Property. 

The  presumption  declared  by  the  last  section  cannot  be  repelled, 
in  favor  of  one  whose  possession  was  wrongful  from  the  beginning, 
by  his  subsequent  application  of  the  property  to  the  benefit  of  the 
owner,  without  his  consent.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3337. 

§  4249.    Seduction. 

The  damages  for  seduction  rest  in  the  sound  discretion  of  the 
jury.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3339. 

§  4250.    Injuries  to  Animals. 

For  wrongful  injuries  to  animals  being  subjects  of  property, 
committed  willfully  or  by  gross  negligence,  in  disregard  of  hu- 
manity, exemplary  damages  may  be  given.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3340. 
104 
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§  4251.    Injuries  to  Animals. 

The  owner,  possessor,  or  harborer  of  a  dog  or  other  animal, 
that  shall  kill,  worry,  or  wound  any  sheep,  angora  goat,  or  cash- 
mere goat,  or  poultry,  shall  be  liable  to  the  owner  of  the  same  for 
the  damages  and  costs  of  suit,  to  be  recovered  in  any  court  of 
competent  jurisdiction : 

1.  In  the  prosecution  of  actions  under  the  provisions  of  this 
chapter,  it  shall  not  be  necessary  for  the  plaintiff  to  show  that 
the  owner,  possessor,  or  harborer  of  such  dog  or  other  animal, 
had  knowledge  of  the  fact  that  such  dog  or  other  animal  would 
kill,  wound  or  worry  sheep,  goats,  or  poultry. 

2.  Any  person  on  finding  any  dog  or  dogs,  or  other  animal,  not 
on  the  premises  of  the  owner  or  possessor  of  such  dog  or  dogs, 
or  other  animal,  worrying,  wounding,  or  killing  any  sheep,  angora 
or  cashmere  goats,  may,  at  the  time  of  finding  such  dog  or  dogs, 
or  other  animal,  kill  the  same,  and  the  owner  or  owners  thereof 
shall  sustain  no  action  for  damages  against  any  person  so  killing 
such  dog  or  dogs,  or  other  animal.^ 

1  Kerr's  Cye.  Ciy.  Godto,  see.  3341. 

§  4252.    Failure  to  Quit  After  Notice. 

If  any  tenant  give  notice  of  his  intention  to  quit  the  premises, 
and  does  not  deliver  up  the  possession  at  the  time  specified  in  the 
notice,  he  must  pay  to  the  landlord  treble  rent  during  the  time 
he  continues  in  possession  after  such  notice.^ 

1  Kerr's  Cyc.  CSv.  Code,  sec.  3344. 

§  4253.    Tenant  Willfully  Holding  Over. 

If  any  tenant,  or  any  person  in  collusion  with  the  tenant,  holds 
over  any  lands  or  tenements  after  demand  made  and  one  month's 
notice,  in  writing  given,  requiring  the  possession  thereof,  such  per- 
son holding  over  must  pay  to  the  landlord  treble  rent  during  the 
time  he  continues  in  possession  after  such  notice,^ 

1  K'err's  Cyc.  Ciy.  CodB,  sec.  3345. 

§  4254.    Injuries  to  Trees,  etc. 

For  wrongful  injuries  to  timber,  trees,  or  underwood  upon  the 
land  of  another,  or  removal  thereof,  the  measure  of  damages  is 
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three  times  sueh  a  sum  as  would  compensate  for  the  actual  detri- 
menty  except  where  the  trespass  was  casual  and  inyoluntary,  or 
committed  under  the  belief  that  the  land  belonged  to  the  tres- 
passer, or  where  the  wood  was  taken  by  the  authority  of  highway 
ofScers  for  the  purposes  of  a  highway ;  in  which  cases  the  damages 
are  a  sum  equal  to  the  actual  detriment.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3346. 

§  4256.    Damages  for  Firing  Woods. 

Every  person  negligently  settting  fire  to  his  own  woods,  or 
negligently  suffering  any  fire  to  extend  beyond  his  own  land,  is 
liable  in  treble  damages  to  the  party  injured.* 

1  Kerr's  O70.  Ciy.  Code,  see.  8346a. 

§  4256.    Injuries  Inflicted  in  a  Duel 

If  any  person  slays  or  permanently  disables  another  person  in  a 
duel  in  this  state,  the  slayer  must  provide  for  the  maintenance  of  the 
widow  or  wife  of  the  person  slain  or  permanently  disabled,  and  for 
the  minor  children,  in  such  manner  and  at  such  cost,  either  by 
aggregate  compensation  in  damages  to  each,  or  by  a  monthly, 
quarterly,  or  annual  allowance,  to  be  determined  by  the  court.^ 

I  Ixerr's  Cyc.  Civ.  Code,  sec.  8347. 

§  4267.    Injuries  Inflicted  in  a  Duel. 

If  any  person  slays  or  permanently  disables  another  in  a  duel 
in  this  state,  the  slayer  is  liable  for  and  must  pay  all  debts  of  the 
person  slain  or  permanently  disabled.* 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3348. 

§  4268.    How  Value  Estimated  in  Favor  of  Seller. 

In  estimating  damages,  the  value  of  property  to  a  seller  thereof 
is  deemed  to  be  the  price  which  he  could  have  obtained  therefor 
in  the  market  nearest  to  the  place  at  which  it  should  have  been 
accepted  by  the  buyer,  and  at  such  time  after  the  breach  of  the 
contract  as  would  have  sufficed,  with  reasonable  diligence  for  the 
seller  to  effect  a  resale.^ 

1  Kerr's  Cyc.  Civ.  Code,  sfic.  3363. 
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§  4259.    How  Value  Estimated  in  Favor  of  Bnyer. 

In  estimating  damages,  except  as  provided  by  sections  4260 
and  4261,  post,  the  value  of  property,  to'  a  buyer  or  owner 
thereof,  deprived  of  its  possession,  is  deemed  to  be  the  price  at 
which  he  might  have  bought  an  equivalent  thing  in  the  market 
nearest  to  the  place  where  the  property  ought  to  have  been  put 
into  his  possession,  and  at  such  time  after  the  breach  of  duty  upon 
which  his  right  to  damages  is  founded  as  would  su£Sce,  with  rea- 
sonable diligence,  for  him  to  make  such  a  purchase.^ 

1  Kerr's  Gye.  Giy.  Code,  sec.  3354. 

§  4260.    Property  of  Peculiar  Value. 

Where  certain  property  has  a  peculiar  value  to  a  person  re- 
covering damages  for  deprivation  thereof,  or  injury  thereto,  that 
may  be  deemed  to  be  its  value  against  one  who  had  notice  thereof 
before  incurring  a  liability  to  damages  in  respect  thereof,  or 
against  a  willful  wrongdoer.^ 

1  Kerr's  Cjc.  Civ.  Code,  see.  3355. 

§  4261.    Value  of  Thing  in  Action. 

For  the  purpose  of  estimating  damages,  the  value  of  an  instru- 
ment in  writing  is  presumed  to  be  equal  to  that  of  the  property 
to  which  it  entitles  its  owner.^ 

1  Kerr's  Cye.  Civ.  Code,  sec.  3350. 

§  4262.    Damages  Allowed  in  This  Chapter  Exclusive  of  Others. 

The  damages  prescribed  by  this  chapter  are  exclusive  of  ex- 
emplary damages  and  interest,  except  where  those  are  expressly 
mentioned.* 

X  Kerr's  Cyc.  Civ.  Code,  sec.  3357. 

§  4263.    Limitation  of  Damages. 

Notwithstanding  the  provisions  of  this  article,  no  person  can 
recover  a  greater  amount  in  damages  for  the  breach  of  an  obliga- 
tion than  he  could  have  gained  by  the  full  performance  thereof 
on  both  sides,  except  in  the  cases  specified  in  the  articles  on  ex- 
emplary damages  and  penal  damages,  and  in  sections  4249  and  4250, 
ante,  and  section  3319  of  the  California  Civil  Code.^ 

1  Kerr's  Cyc.  Civ.  Code,  sec.  3358. 
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§  42C4.    Damages  to  be  Reasonable. 

Damages  must,  in  all  cases,  be  reasonable,  and  where  an  obliga- 
tion of  any  kind  appears  to  create  a  right  to  unconscionable  and 
grossly  oppressive  damages,  contrary  to  substantial  justice,  no 
more  than  reasonable  damages  can  be  recovered.^ 

1  Kerr's  Cyc.  Ci7.  Code,  sec.  3359. 

§  4265.    Nominal  Damages. 

When  a  breach  of  duty  has  caused  no  appreciable  detriment  to 
the  party  affected,  he  may  yet  recover  nominal  damages.^ 

1  Kerr's  Cye.  Ciy.  Code,  sfic.  3360. 
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RULES 


OF  THE 


JUSTICES'  COURT 


OP  THE 


Gity  and  County  of  San  Francisco. 

As  amended  to  date  May,  1,  1912. 


RULE  1. 


PILING  AND  CUSTODY  OP  PLEADINGS. 

f 

'AH  pleadings  and  papers  required  to  be  filed  in  said  Court  shall 
for  that  purpose  be  presented  to  the  Clerk,  who  shall  there  and 
then  mark  the  same  filed,  and  note  the  filing  of  such  pleading  or 
paper  in  the  docket  of  said  Court,  under  the  title  of  the  cause  or 
proceeding  wherein  the  same  is  filed,  and,  after  the  filing  thereof 
as  aforesaid,  the  same  shall  remain  on  file  in  the  office  of  the  Clerk, 
and  shall  not  be  taken  therefrom,  except  on  appeal,  or  by  order  of 
one  of  the  Justices  of  said  Court,  and  all  persons  are  hereby  pro- 
hibited from  removing  them  or  any  of  them  from  the  office  of  said 
Clerk,  and  no  person  shall  be  allowed  to  inspect  or  handle  them  or 
any  of  them  unless  by  consent  of  the  Clerk,  and  in  his  immediate 
presence. 

RULE  2. 

MANNER  OF  PLEADING. 

At  any  time  before  the  expiration  of  the  time  named  in  the  sum- 
mons within  which  the  defendant  is  required  to  answer,  the  defend- 
ant shall  be  at  liberty  to  enter  a  special  appearance  for  the  purpose 
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of  objecting  to  any  irregularity  of  the  proceedings  in  any  respect, 
and  shall  state  the  grounds  of  his  objections  briefly  in  writing, 
which  said  objections  shall  be  determined  by  the  Justice  before  the 
hearing  of  the  cause  upon  its  merits. 

RULE  3. 

DEMUBBEB  AND  ANSWER. 

When  a  demurrer  to  a  pleading  is  sustained,  the  pleading  may  be 
amended  within  such  time,  not  exceeding  two  days,  as  the  Court 
may  allow,  and  such  amended  pleading  may  be  answered  or  de- 
murred to  within  such  time  as  the  Court  may  allow,  not  exceeding 
two  days.  When  the  demurrer  to  the  complaint  is  overruled,  the 
defendant  must  answer  forthwith,  or  in  such  time  as  the  Court  may 
allow,  not  exceeding  two  days,  except  in  cases  of  unlawful  detainer; 
in  such  cases  the  defendant  must  answer  forthwith. 

When  a  demurrer  to  an  answer  is  overruled  the  action  must  pro- 
ceed as  if  no  demurrer  had  been  interposed. 

RULE  4. 

DAY  OF  TRIAL. 

When  all  the  parties  served  with  process  shall  have  appeared,  or 
some  of  them  have  and  the  remaining  defendants  have  made  de- 
fault, the  default  of  such  defendants  may  be  entered  by  the  Jus- 
tice before  whom  the  case  is  pending,  and  upon  application  of  either 
party  fix  a  day  for  the  trial  of  said  cause,  and  notice  of  the  set- 
ting of  said  cause  for  trial  shall  be  given  to  the  adverse  party. 

RULE  5. 

PRECEDENCE  OP  CAUSE  ON  TRIAIi. 

A  cause  on  trial  shall  take  precedence  of  a  cause  specially  set. 

RULE  6. 

CALENDAR  OP  COURT. 

The  Clerk  shall  prepare  and  compile  a  daily  calendar  of  this 
Court,  and  enter  the  same  in  a  book  provided  for  that  purpose. 
Said  book  or  calendar  shall  be  so  kept  as  to  show  for  each  day  the 
causes  specially  set  for  trial  by  the  order  of  any  of  the  Justices. 
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RULE  7. 

TBANSFERS. 

In  all  cases  transferred  from  one  Justice  to  another  for  trial,  as 
provided  for  by  Section  833  of  the  Code  of  Civil  Procedure,  such 
transfer  shall  not  be  deemed  a  postponement  of  the  trial,  but  the 
cause  shall  be  reassigned  and  the  trial  proceed  the  same  as  if  no 
transfer  had  been  made. 

RULE  8. 

PAPERS  PRESENTED  FOR  FILING. 

'All  papers  and  pleadings  presented  to  the  Clerk  of  the  Court  and 
required  to  be  filed  in  any  action  shall  be  properly  indorsed  with 
the  title  and  number  of  the  cause,  and  must  bear  the  name  and  ad- 
dress of  the  attorney  or  person  appearing. 

RULE  9. 

SERVICE  OF  PLEADINGS. 

In  all  cases  wherein  a  written  answer,  demurrer,  or  notice  of 
special  appearance  is  filed,  the  party  so  filing  the  same  shall  serve 
a  copy  thereof  upon  the  attorney  for  the  adverse  party,  provided 
such  adverse  party  is  represented  by  an  attorney  whose  office  is  in 
the  City  and  County  of  San  Francisco,  and,  if  not  so  represented,  no 
service  need  be  made ;  otherwise  the  same  may  be  stricken  out  on 
motion  upon  notice  to  be  given  within  such  time  as  may  be  fixed 
by  the  Court,  and  in  case  defendant  presents  an  oral  answer  said 
defendant  must  notify  the  plaintiff  or  his  attorney  of  such  fact, 
leaving  his  address. 

RULE  10. 

STATEMENT  OP  APPEAL  ON  QUESTIONS  OF  LAW. 

The  statement  and  amendments  thereto,  as  provided  for  by  Sec- 
tion 975  of  the  Code  of  Civil  Procedure,  may  be  served  upon  the 
opposite  attorney  by  delivering  a  copy  thereof,  but,  unless  such  ser- 
vice is  so  made,  the  party  preparing  the  statement,  after  having 
filed  the  same  with  the  Clerk,  and  had  such  filing  entered  and  in- 
dorsed, shall  serve  said  statement  upon  the  opposite  attorney  on 
the  same  day,  who  shall  prepare  his  amendments  thereto,  and  shall, 
within  ten  days  after  the  receipt  of  such  statement,  file  his  amend- 
ments with  the  Clerk, 'and,  after  having  such  filing  entered  and  in- 
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dorsed,  shall  on  the  same  day  serve  the  said  amendments  with  the 
statement  upon  the  opposite  attorney,  who  shall  within  five  days 
thereafter  give  written  notice  of  settlement  before  the  Justice  who 
tried  said  action,  or  the  amendments  shall  be  deemed  to  be  accepted. 
The  notice  shall  not  be  less  than  two  days  nor  more  than  five  days. 
After  settlement  the  statement  shall  be  engrossed  by  the  moving 
party  and  filed  within  five  days. 

RULE  11. 

SETTIIfG  ASIDE  DEFAULT. 

All  applications  for  setting  aside  defaults,  and  relief  as  provided 
for  by  Section  859  of  tbe  Code  of  Civil  Procedure,  shall  be  heard 
and  determined  by  the  Justice  who  tried  the  cause,  or  his  successor. 

RULE  12. 

TAXATION  OP  COSTS. 

Unless  the  costs  are  taxed  at  the  time  of  the  rendition  of  judg- 
ment the  prevailing  party,  by  consent,  may  within  two  days  there- 
after serve  upon  the  adverse  party  or  his  attorney,  and  file  with  the 
Clerk  of  said  Court,  a  written  memorandum  of  his  costs  and  dis- 
bursements verified  by  himself  or  his  attorney,  which  shall  not  em- 
brace the  percentage  allowed  by  law.  Within  two  days  after  the 
service  of  such  bill,  or  memorandum  of  costs,  the  opposite  party 
may  give  notice  to  move  the  Justice  before  whom  said  cause  was 
tried,  upon  a  two  days'  notice  in  writing,  to  the  adverse  party  or 
his  attorneys,  to  retax  such  costs. 

RULE  13. 

STIPULATIONS. 

No  agreement  or  consent  between  the  parties  or  their  attorneys  in 
respect  to  the  proceedings  in  a  cause  will  be  regarded  by  the  Court, 
unless  the  same  shall  have  been  made  in  open  Court  and  entered,  or 
unless  the  evidence  thereof  shall  be  in  writing  subscribed  by  the 
party  against  whom  the  same  may  be  alleged,  or  by  his  authority. 

RULE  14. 

JUBY  TRIALS. 

The  party  demanding  a  jury  trial  shall  deposit  with  the  Clerk  of 
said  Court  twenty-four  dollars  as  security  for  the  payment  of  the 


APPENDIX.  1661 

fees  of  said  jury,  and  until  such  deposit  is  made  the  right  to  a  trial 
by  jury  shall  be  deemed  to  be  waived.  The  fees  of  said  jury  must 
be  deposited  at  the  beginning  of  each  day  of  such  trial. 

RULE  15. 

PAYMENT  OP  FEES. 

Before  any  trial  shall  proceed  the  plaintiff  shall  pay  in  advance 
the  trial  fee,  and  procure  the  papers  from  the  Clerk,  who  shall  not 
deliver  the  same  until  said  trial  fee  shall  have  been  paid.  Upon  the 
hearing  of  a  demurrer,  the  papers  must  be  presented  to  the  Jus- 
tice, who  shall  not  hear  or  determine  said  demurrer  until  the  trial 
fee  is  paid. 

RULE  16. 

SIGNING  OF  ORDERS. 

No  orders  will  be  signed  or  affidavits  taken  by  any  of  the  Justices 
during  the  progress  of  any  trial  or  argument.  Such  orders  must 
be  presented  when  the  Court  is  not  in  session,  or  before  the  com- 
mencement of  a  trial  at  10  A.  M.  or  2  P.  M.  All  ex  parte  motions 
must  be  made  at  the  above  time. 

RULE  17. 

TRANSFER  OF  CAUSES. 

When  a  cause  has  been  regularly  assigned  to  a  Justice,  the  same 
shall  not  be  reassigned  by  the  presiding  Justice  without  the  consent 
of  the  Justice  to  whom  it  was  originally  assigned,  except  in  cases 
wherein  an  affidavit  of  prejudice  has  been  filed  in  conformity  with 
the  Code  regulating  such  procedure. 

•RULE  18. 

SERVICE  OF  NOTICE. 

Causes  at  issue  may  be  set  for  trial  upon  the  application  of  either 
party,  and  all  orders  setting  causes  for  trial  must  be  served  on  the 
adverse  party  at  least  two  days  before  said  day  of  trial.  All  no- 
tices of  motions  must  be  served  at  least  two  days  before  the  hearing 
of  said  motions. 
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OF  THB 


POLICE  COUKT 


OP  THB 


City  ami  County  of  San  Frandsoo. 


RULE  I. 

Commencing  July  1,  1911,  all  cases  shall  be  numbered  in  regu- 
lar rotation,  felonies  commencing  at  F.  1  and  misdemeanors  at  M. 
1,  and  they  shall  be  assigned  in  regular  rotation  to  the  respective 
departments  of  the  Court. 

When  the  calendars  have  been  made  up  in  the  morning  and  sent 
to  the  respective  departments,  the  Bond  and  Warrant  Clerk  shall 
immediately  be  informed  as  to  the  last  number  used  in  each  series, 
and  he  shall  number  the  complaints  and  warrants  in  regular  rota- 
tion in  accordance  with  this  rule.  No  one  shall  have  any  authority 
to  change  the  number  of  a  case,  or  alter  the  assignment  of  a  case, 
without  an  order  sighed  by  all  of  the  Judges  of  the  Court,  pro- 
vided that  the  Presiding  Judge  may  transfer  any  case  from  one 
department  to  another  with  the  consent  of  the  Judges  from  whom 
and  to  whom  it  is  to  be  so  transferred. 

In  case  of  the  absence  of  any  Judge  for  a  period  of  more  than 
three  days  from  any  cause,  or  in  case  of  the  adjournment  of  any 
Court  for  vacation,  the  numbers  regularly  belonging  to  that  Judge 
or  department  shall  be  assigned  in  rotation  to  the  other  department 
then  in  session  during  the  period  of  such  absence  or  adjournment. 
Where  several  defendants  are  jointly  charged  with  any  oflfense,  but 
one  number  shall  be  used  for  all  such,  and  in  the  event  that  jury 
trials  a:re  demanded  in  such  cases  the  Judge  in  whose  department 
they  may  be  shall  report  the  fact  to  the  Presiding  Judge,  who  shall 
cause  a  reassignment  of  the  cases  to  be  made  in  numerical  order 
among  the  departments  of  the  Court. 
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RULE  II. 

In  order  that  the  conduct  of  the  business  of  the  Court  may  be 
expedited  and  the  .disturbance  incident  to  the  issuance  of  warrants 
may  be  curtailed,  warrants  will  not  be  issued  prior  to  11  o'clock 
A.  M.  on  any  day,  except  in  cases  of  great  or  exceptional  urgency. 
The  Warrant  and  Bond  Clerk  will  so  inform  all  persons  applying 
for  warrants, 

CHAS.  L.  WELLER, 
Judge  of  the  Police  Court,  Dept.  1. 

JOHN  J.   SULLIVAN, 
Judge  of  the  Police  Court,  Dept.  2. 

E.  P.  SHORTALL, 
Judge  of  the  Police  Court,  Dept.  3. 

DANIEL  C.  DEASY, 
Judge  of  the  Police  Court,  Dept.  4. 


BULES 


OF  THE 


JUSTICES'  COURT 


OP  THE 


Township  of  Los  Angeles. 

As  amended  to  date  March  15,  1912. 


1.  Prevailing  party  in  all  cases  shall  within  five  (5)  days  after 
the  entry  of  judgment  file  an  itemized  bill  of  costs. 

2.  No  pleading  received  over  the  telephone. 

3.  All  supplemental  orders  for  the  examination  of  judgment 
debtors  or  examination  of  garnishees  shall  be  signed  by  the  Judge 
of  the  Department  to  which  the  case  is  assigned  and  all  bench  war- 
rants issued  for  the  failure  of  defendants  to  respond  to  said  sup- 
plemental orders,  or  orders  for  the  examination  of  garnishees  shall 
be  issued  and  signed  by  the  Judge  of  the  Department  to  which  the 
case  is  assigned. 

4.  If  the  attorney  representing  the  plaintiff  in  supplemental 
examination  does  not  appear  at  the  tim«  set  in  the  order  for  the 
examination  of  the  defendant  and  the  defendant  is  in  Court,  the 
Court  will  strike  the  order  off  the  calendar  and  will  not  issue  an- 
other except  upon  affidavit  showing  good  cause  being  filed. 

5.  The  attention  of  the  members  of  the  bar  is  specifically  called 
to  Section  858  of  the  Code  of  Civil  Procedure  relating  to  proceed- 
ings on  demurrer.  Subdivision  2  allows  the  Court  in  its  discretion 
to  require  the  defendant  to  answer  forthwith.  This  Section  will 
be  invoked  when  it  appears  to  the  Court  that  the  demurrers  are 
frivolous  and  filed  for  delay  only. 
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BULES 


OF  THE 


JUSTICES'  COURT, 


Portland  District. 


As  amended  to  date  October  26,  1908. 


It  is  Ordered,  that  all  rules  of  practice  heretofore  in  force  in 
this  court  be  and  the  same  are  repealed,  and  until  further  order  the 
following  rules,  numbered  from  1  to  19,  inclusive,  shall  be  the  rules 
of  practice  in  this  court : 

RULE  I. 

Joint  Sessions. 

The  presiding  Justice  may  call  a  joint  session  of  th6  Justices  of 
the  Court  to  hear  any  trial,  motion  or  issue  of  law,  and  in  such  case- 
the  Justice  in  whose  department  the  same  appears  shall  preside  at 
such  hearing. 

BULB  11. 

Assignment  of  Cases. 

The  clerk,  upon  receiving  and  filing  all  complaints,  criminal  and 
civil,  shall  proceed  to  assign  the  same  by  stamping  thereon  the  num- 
ber of  the  department  to  which  the  assignment  has  been  made; 
thereafter  all  proceedings,  special  or  otherwise  relating  to  said 
cause,  shall  be  heard  by  the  Justice  of'the  department  to  which  the 
cause  has  been  assigned,  unless  otherwise  ordered  by  the  presiding 
Justice. 

EULE  III. 

Defaults. 

No  default  will  be  allowed,  when  there  has  been  an  appearance,, 
unless  it  shall  appear,  that  the  adverse  party  shall  have  been  served 
with  a  written  notice  not  less  than  two  days  prior  to  the  applica- 
tion for  default. 
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BULB  IV. 
Motion  Book,  Civil  and  Criminal  Cases. 

A  motion  book  shall  be  kept,  and  any  motion,  demurrer  or  issue 
of  law  in  a  civil  ease,  shall  be  set  down  by  the  clerk  in  the  motion 
book  for  hearing  at  the  time  the  same  is  filed;  provided,  that  the 
motion,  demurrer  or  issue  of  law  shall  appear  to  have  been  served 
on  the  attorney  of  the  adverse  party,  or  if  the  party  appear  in  per- 
son, then  on  such  person,  on  the  day  the  same  was  filed,  and  when 
80  set  down  except  in  special  proceedings,  shall  be  heard  by  the 
court  on  the  third  morning  thereafter;  provided,  that  if  the  third 
morning  falls  on  a  holiday  or  Sunday,  then  the  hearings  shall  be 
on  the  following  morning. 

If  the  motion,  demurrer  or  issue  of  law  appears  to  have  been 
served  prior  to  the  day  of  filing,  or  if  the  motion,  demurrer  or  issue 
of  law  shall  have  regularly  appeared  on  the  motion  book,  and  been 
stricken  therefrom  for  nonappearance  of  either  or  both  parties,  then 
the  said  motion,  demurrer  or  issue  of  law  may  be,  on  the  written 
application  of  either  party,  to  the  clerk  be  set  down  by  him  in  the 
motion  book  for  hearing;  provided,  that  at  the  time  the  applica- 
tion is  made,  the  party  applying  therefor  shall  file  his  written  no- 
tice, to  the  other  party  with  proof  of  service  thereof;  provided, 
further  that  the  written  notice  to  the  other  party,  shall  appear  to 
have  been  served  on  the  day  the  same  was  filed;  and  when  so  set 
down  shall  be  heard  by  the  court  on  the  second  morning  thereafter ; 
provided,  that  if  the  second  morning  falls  on  a  holiday  or  Sunday, 
then  the  hearing  shall  be  on  the  following  morning. 

RULE  V. 

Pleadings,  Paragraphs,  General  Denial,  Filing. 

Complaints,  answers  and  replies  must  be  written  or  printed  on 
legal  cap  paper,  the  pages  thereof  numbered  and  the  lines  on  each 
page  numbered. 

Each  separate  cause  of  action,  defense  or  reply  shall  also  be  sep- 
arated into  paragraphs,  numbered  with  Roman  numerals  in  the 
center  of  the  page  from  the  beginning  to  the  end  of  such  separate 
cause  of  action,  defense  or  reply.  Each  paragraph  shall  contain  as 
near  as  may  be  convenient  a  complete  and  distinct  statement. 

All  complaints,  answers  and  replies  must  be  attached  to  a  suit- 
able cover  backed  with  the  name  of  the  Court,  title  of  the  case  and 


APPENDIX.  1669 

name  of  pleading,  and  be  so  arranged  as  to  be  convenient  for  filing. 
All  other  papers  offered  for  filing  must  be  backed  with  the  name 
of  the  Court,  title  of  the  case  and  name  of  the  paper,  and  be  so 
arranged  as  to  be  convenient  for  filing. 

It  shall  be  sufficient  in  pleading  a  general  denial  under  the  Laws 
of  1903,  pages  204-205,  to  refer  to  allegations  by  the  number  of 
the  paragraph.  The  pleader  may  deny  allegations  by  reference  to 
the  number  of  the  paragraph  or  may  distinctly  admit  in  terms 
particular  allegations,  and  deny,  generally  or  specifically,  all  others 
contained  in  the  pleadings,  or  any  paragraph  thereof. 

The  register  number  of  the  case  must  be  indorsed  upon  all  papers 
filed  in  a  cause. 

The  name  of  each  paper  filed  must  be  indorsed  on  the  lower  left- 
hand  corner  of  each  page  thereof. 

RULE  VI. 
Time  to  Move  or  Plead. 

If  an  amended  complaint  is  filed  before  defendant  has  entered 
appearance,  defendant  shall  move  or  plead  thereto  within  seven 
days  after  the  filing  thereof,  except  in  actions  of  Forcible  Entr>' 
and  Detainer,  then  the  time  for  defendant  to  appear  shall  not  be 
greater  than  the  time  allowed  in  the  original  summons. 

A  party  entitled  to  amend,  move  or  plead  after  decision  on  a 
motion  or  issue  of  law  shall  file  such  motion,  demurrer  or  pleading 
within  five  days  from  the  date  of  such  decisions.  When  a  pleading 
is  filed  within  said  five  days  or  such  extension  of  time  as  may  have 
been  granted  by  the  court,  the  adversary  party  shall  move  or  plead 
thereto  within  five  days  after  the  filing  thereof. 

Leave  to  amend,  move  or  plead  follows  a  decision  as  of  course,  and 
it  shall  not  be  necessary  to  enter  either  leave  or  time  in  the  Journal 
unless  the  Court  fixes  the  same  by  special  order.  A  motion,  de- 
murrer or  reply  to  an  answer  must  be  filed  within  five  days  after 
the  service  of  the  copy  of  the  answer. 

A  motion  or  demurrer  to  a  reply  must  be  filed  within  five  days 
after  the  service  of  the  copy  of  the  reply. 

RULE  VII. 

Copies  and  Service  Thereof. 

Copies  of  all  papers  filed  in  a  cause  must  be  served  on  the  at- 
torney of  the  adverse  party  whenever  such  party  has  appeared  by 
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attorney,  or  if  a  party  appears  in  person,  then  on  such  party.  No 
motion  or  issue  of  law  shall  be  heard  except  by  consent  of  both  par- 
ties unless  a  copy  thereof  shall  be  served;  and  any  motion  or  de- 
murrer on  the  files  without  service  of  copy  thereof  may  be  stricken 
therefrom  on  the  oral  motion  of  the  opposite  party.  In  criminal 
actions,  copies  of  all  papers  filed  must  be  served  on  the  district  at- 
torney or  the  attorney  for  the  defendant,  except  where  such  papers 
are  required  by  law  to  be  served  upon  the  defendant  in  person  or 
upon  the  county  clerk. 

RULE  VIII. 

Criminal  and  Civil  Trial  Dockets. 

A  civil  trial  docket  shall  be  kept,  on  which  shall  be  placed  by  tlie 
clerk,  upon  the  written  application  of  either  party,  all  civil  cases 
at  issue  upon  questions  of  fact,  except  those  wherein  only  a  formal 
issue  is  presented.  The  application  shall  be  signed  by  the  party 
or  his  attorney  and  state  whether  or  not  the  applicant  desires  a 
jury  trial,  and,  also,  that  he  does  not  desire  to  further  move,  demur 
or  plead. 

A  criminal  trial  docket  shall  be  kept,  on  which  shall  be  placed 
by  the  clerk,  upon  the  oral  application  of  either  party,  any  criminal 
action  at  issue  upon  a  question  of  fact. 

Every  criminal  action  within  ten  days  after  the  defendant  is 
arrested  shall  by  the  clerk  be  placed  upon  the  criminal  trial  docket, 
although  no  application  be  made  by  either  party,  and  when  so 
placed  by  the  clerk  shall  stand  for  disposition  in  all  respects  as  if 
placed  on  the  docket  by  either  of  the  parties. 

The  criminal  and  civil  trial  dockets  in  this  order  will  be  called 
and  cases  set  for  trial  on  each  Saturday  on  the  coming  in  of  the 
Court,  but  no  cases  except  special  proceedings  shall  be  set  for  trial 
until  the  same  shall  have  been  at  least  five  days  upon  the  civil  or 
criminal  trial  docket  unless  both  parties  consent. 

Causes  which  have  been  five  days  on  the  trial  docket  shall  have 
precedence  of  any  cause  moved  for  trial  by  consent. 

No  civil  case,  when  a  jury  is  required,  will  be  set  for  trial  by 
consent  unless  the  jury  trial  fee  is  first  paid. 

Any  case  on  the  civil  trial  docket  called  two  Saturdays  and  not 
set  for  trial  shall  be  stricken  therefrom. 

All  cases  appearing  on  the  criminal  trial  docket  shall  be  retained 
thereon  until  finally  disposed  of  in  this  court. 
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RULE  IX. 

Special  Pboceedinqs. 

Special  proceedings  may  be  set  for  hearing  on  motions  or  on  issues 
of  law  or  for  trial  at  any  time  upon  the  motion  of  either  party ; 
but  before  setting  the  same  for  hearing  the  Court  must  be  satisfied 
that  the  adverse  party  or  his  attorney  has  had  due  notice  in  writ- 
ing of  the  application. 

RULE  X. 

Exemptions:  Law  1905. 

In  all  cases  where  exemptions  are  claimed  the  party  claiming  the 
same  must  serve  or  cause  to  be  served  on  the  adverse  party  or  his 
attorney  a  copy  of  the  affidavit  and  motion.  No  motion  to  release 
moneys  claimed  as  exempt  will  be  heard  except  by  consent  of  both 
parties  unless  a  copy  thereof  shall  have  been  served.  After  service 
of  the  affidavit  and  motion  the  adverse  party  must  within  three 
days  file  a  counter  affidavit  and  motion ;  failing  so  to  do,  the  affi- 
davit and  motion  will  be  considered  confessed.  When  a  counter 
affidavit  and  motion  is  filed  the  same  shall  be  heard  on  the  second 
morning  thereafter  on  the  coming  in  of  the  Court.  If  the  second 
morning  falls  on  a  holiday  or  Sunday  then  the  same  shall  be  heard 
on  the  following  morning. 

RULE  XI. 

Attorneys  as  Witnesses. 

If  an  attorney  or  counsel  shall  offer  himself  as  a  witness  and  give 
evidence  upon  the  merits  of  his  client's  case,  in  the  trial  of  any 
cause,  he  shall  not  argue  the  case  to  the  Court  or  jury,  except  upon 
permission  given  by  the  Court. 

RULE  XIL 

Cebtipicate  op  Attorneys. 

The  certificate  of  an  attorney  of  record  for  the  party,  indorsed  on 
any  pleading,  motion  or  other  paper,  a  copy  of  which  is  required  to 
be  served,  to  the  effect  that  a  true  and  correct  copy  of  the  same 
has  been  duly  served  upon  the  adverse  party,  stating  the  time  and 
place,  is  sufficient  proof  of  the  service  of  such  copy  in  the  absence 
of  anything  to  the  contrary. 
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RULE  XIIL 

Insteuctions  to  the  Jury. 

If  either  party  desires  the  Court  to  give  special  instructions  to 
the  jury  on  any  question  of  law,  such  instructions,  in  writing  sepa- 
rately stated  and  numbered,  must  be  served  upon  the  opposite 
party  or  the  attorney  for  such  party  and  submitted  to  the  Court 
before  the  first  argument  to  the  jury  is  begun.  If  any  instruction 
or  instructions  thus  requested  shall  not  be  objected  to  by  the  oppo- 
site party  before  the  argument  to  the  jury  is  concluded,  the  Court 
may  instruct  the  jury,  as  requested,  as  by  consent. 

RULE  XIV. 
Costs  and  Disbursements:  Laws  1903. 

In  every  case,  except  where  judgment  is  taken  by  default,  a  copy 
of  every  statement  of  disbursement  shall  be  served  upon  the  ad- 
verse party  or  his  attorney  before  the  statement  is  filed,  whether 
the  same  is  filed  within  five  days  after  the  rendition  of  judgment  or 
not. 

Objections  to  a  statement  of  disbursements  shall  be  served  within 
five  days  after  the  filing  of  the  statement,  and  a  copy  of  such  ob- 
jections shall  be  served  by  the  adverse  party  upon  the  party  filing 
the  statement  or  his  attorney  before  the  original  objections  are  filed. 

RULE  XV. 

Motions  for  New  Trial. 

On  the  trial  of  every  law  action,  with  or  without  the  intervention 
of  a  jury,  except  in  a  case  of  judgment  by  default,  either  party 
may  have  five  days  after  the  receipt  of  the  verdict  within  which  to 
move  for  a  new  trial. 

Leave  to  file  a  motion  for  a  new  trial  in  such  cases  follows  as  of 
course,  and  it  shall  not  be  necessary  to  enter  either  leave  or  time 
in  the  Journal  unless  the  Court  fixes  the  same  by  special  order. 

RULE  XVI. 

ExHiBrrs. 

After  a  verdict  is  rendered  or  findings  of  fact  and  conclusions  of 
law  are  filed,  the  exhibits  introduced  in  evidence  by  the  parties  shall 
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remain  with  the  clerk  for  six  months  from  the  date  of  judgment, 
unless  withdrawn  by  the  consent  of  the  parties,  evidenced  by  writ- 
ten stipulation  or  upon  the  order  of  the  trial  Judge. 

RULE  XVII. 

Notes,  Contracts,  etc. 

In  all  cases  in  which  judgment  is  given  for  relief  upon  a  written 
instrument,  the  clerk  shall,  at  the  time  of  entering  the  same,  write 
over  his  oflScial  signature  across  the  face  of  the  instrument  the  fact 
of  such  entry,  and  its  date,  with  the  name  of  the  Court  and  the 
title  of  the  cause,  and  thereafter  he  shall  return  the  same  to  the 
party  entitled  to  it,  upon  his  filing  a  certified  copy  thereof  and  of 
the  writing  thereon. 

RULE  XVIII. 

Agreements. 

No  agreement  between  the  parties  or  their  attorneys,  concerning 
any  proceeding  before  the  Court,  will  be  regarded  or  enforced  un- 
less the  same  be  made  in  open  Court  or  reduced  to  writing  and  sub- 
scribed to  by  the  party  or  attorney  to  be  bound  thereby. 

RULE  XIX. 

Absent  Justice — Entry  op  Orders. 

After  a  case  has  been  assigned  for  trial  in  the  absence  from  the 
Court  during  business  hours  of  the  trial  Justice,  the  attending  Jus- 
tice may  make  any  necessary  order. 
Adopted  this  26th  day  of  October,  1908. 

J.  W.  BELL, 
Justice,  Department  No.  1. 

FRED  L.  OLSON, 
Justice,  Department  No.  2. 


TOPICAL  TABLE  OF  CRIMINAL  CASES. 

For  the  benefit  of  the  justices  of  the  peace  who  do  not  possess  the  state 
reports  with  the  proper  digeeta  necessary  to  ascertain  the  law  dealing  with 
the  various  crimes  and  criminal  procedure,  the  editors  publish  herewith  a 
topical  table  of  California  criminal  cases  prepared  originally  by  the  Honor- 
able Frank  R.  Willis  of  the  Los  Angeles  Bench  and  revised  by  Mr.  Benjamin 
Block  of  the  San  Francisco  Bar. 

This  topical  table  has  been  brought  down  to  date,  and  to  this  have  been 
affixed  the  sections  of  the  codes  of  the  various  states  dealing  with  each  par- 
ticular crime. 

[References  are  to  Code  snd  St«tate  Sections,  Oslifomia  Reports  and  Pacific  Reporter.] 

ABDUCTION. 

People  V. — 

.     Milne  60  Cal.  71 

Denouset   71     "  611,     12  Pac.  788 

Estrado    88     "  316,    26     "      209 

Dolan    96     "  315,    31     "      107 

Slater   119     "  620,    51      "     957 

Claudius    8  C.  A.  597,     97      "      687 

Cal.  Kerr's  Cyc.  Pen.  Code 267 

Mont.  Pen.  Code   8342 

Utah   A222,  4223 

Idaho   6771 

Wash.  R.  &  B.  Ann.  C 2439 

Wyo.   Rev.   Stats 4963 

N.  D.  Rev.  Code  of  1905  4030 

Kan.  Gen.  Stats 2166 

Ariz 234 

N.  M.  Comp.  Laws. 1093 

Tex.   Pen.  Code    629 

Or.  B.  &  C.  Ann.  C.  &  S 1928 

Neb.  Crim.  Code    18 

S.  D.  Pen.  Code  035 

Colo.  Gen.  Laws 747 

Okl 2261 

Nev.  Comp.  Laws  4708 

ABORTION. 

People  V. — 

Josselyn 39  Cal.    393 

Fuhrig   127     "     412,    59  Pac.   693 

Cal.  Kerr's  Cyc.  Pen.  Code 1108 

Mont 8352 

(1675) 
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ABORTION  (Continued). 

Utah    4227 

Idaho    6795 

Wash.  R.  &  B.  Ann.  C 2439 

Wyo.  Bev.  Stats.    4969 

N.  D.  Rev.  Code  of  1905 8912 

Kan.  Gen.  Stats 2120 

Ariz 243 

K.  M.  Comp.  Laws 1070 

Tex.  Pen.  Code   629 

Or.  B.  &  C.  Ann.  C.  &  S 1448 

Neb.  Crim.   Code    39 

S.  D.  Pen.  Code  342 

Colo.  Gen.  Laws   735 

Okl 2268 

Nev.  Comp.  Laws  4696 

ADMINISTEBING  POISON. 

People  V. — 

Van  De  Leer 53    Cal.    147 

Cal.  Kerr's  Cyc.  Pen.  Code  216 

Mont 8442 

Utah    4268 

Idaho    6861 

Wash.  B.  &  B.  Ann.  C 2751 

Wyo.  Bev.  Stats 4965 

N.  D.  Rev.  Code  of  1905  8845 

Kan.  Gen.  Stats 2115 

Ariz 307 

N.  M.  Comp.  Laws 1097 

Or.  B.  &  C.  Ann.  C.  &  S 1770 

Neb.   Crim.  Code    38 

S.  D.  Pen.  Code 284 

Colo.   Gen.  Laws    735 

Okl 2206 

Nev.  Comp.  Laws   4696 

Tex.  Pen.  Code   647 

ADULTEBY. 

People  V. — 

Gates   46  Cal.  52 

Stokes    71  "  263,     12  Pac.     71 

Tiomaa    103  "  497,     37      "      514 

Salmon    148  "  303,     83      "       42 

Silva    8  C.  A.  349,     97      "     203 
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[Reference*  are  to  Code  and  Statu t«  Sections.  California  Reportt  and  Pacific  Reporter.] 

ADULTBET  (Continued). 

Cal.  Kerr's  Cyc.  Pen.  Code  269b 

Mont \ 8342 

Utah    4210 

Idaho   6807 

Wash.  R.  &  B.  Ann.  C 2893 

Wyo.  Bev.  Stats .5056 

N.  D.  Bev.  Code  of  1905 8903 

Kan.  Gen.  Stats 2306 

Ariz 239 

Tex.  Pen.  Code    35?. 

Or.  B.  &  C.  Ann.  C.  &  S 1448- 

Neb.  Crim.  Code   208: 

S.  D.  Pen.  Code  338 

Colo.  Gen.  Laws 835 

Okl 2264 

Nev.  Comp.  Laws   4766 

AIDINO  PBISONEB  TO  ESCAPE. 

People  Y.— 

Ah  Tueng  92    Cal.   421,    28  Pac.   577 

Cal.  Kerr's  Cyc.  Pen.  Code 109 

Mont 8226,  8227 

Utah 4117 

Wash.  B.  &  B.  Ann.  C 2370 

Wyo.  Bev.  Stats 5100 

N.  D.  Bev.  Code  of  1905 8683 

Kan.  Gen.  Stats 2266 

Ariz 108 

N.  M.  Comp.  Laws 1198 

Tex.  Pen.  Code 227 

Or.  B.  &  C.  Ann.  C.  &  S 1883 

Neb.  Crim.  Code 163 

8.  D.^Pen.  Code  149 

Colo.  Gen.  Laws  80d 

Okl 2064 

Nev.  Comp.  Laws 4747 

ALTEBING  BBANBS. 

People  ▼. — 

Hall   46  Cal.  425 

Jenkins 56  "  4 

Bichter   113  "  473,    45  Pac.   811 

Kerrick   144  "  46,     77     "      711 

Strombeck  145  "  110,    78     "     472 
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ALTEBING  BRANDS  (Continued). 

Cal.  Kerr'g  Cyc.  Pen.  Code  114 

Utah   4120 

Idaho   6465 

Wash.  B.  &  B.  Ann.  C 2594 

Wyo.  Rev.  Stats 5035 

N.  D.  Rev.  Code  of  1005 9263 

Kan.    Gen.   Stats 8597 

Ariz 563 

N.  M.  Comp.  Laws 68 

Tex.  Pen.  Code   567 

Or.  B.  &  C.  Ann.  C.  &  S 2077 

Neb.  Crim.  Code   63 

S.  D.  Pen.  Code  2943 

Colo.  Gen.  Laws   757 

Okl 103 

Nev.  Comp.  Laws  5040 

ALTEBnra  pubuo  beoobds. 

People  y. — 

Corryell    22   CaL   179 

O'Brien 96     "      171,    31  Pac.     45 

Cal.  Kerr's  Cyc.  Pen.  Code  113 

Utah    4087,  4119,  4315 

Idaho   6464 

Wash.  R.  &  B.  Ann.  C 2347 

Wyo.  Eev.  Stats 4994 

N.  D.  Rev.  Code  of  1905   8690 

Kan.    Gen.   Stats 2248 

Ariz 108 

N.   M 1168 

Tex.  Pen.  Code   551 

Or.  B.  &  C.  Ann.  C.  A^  8 1893 

Neb.  Crim.  Code 179 

S.  D.  Pen.  Code  154 

Colo.  Gen.  Laws   793 

Okl 2070 

Nev.  Comp.  Laws 2350 

ABSON. 

People  T. — 

Hood    6  Cal.  236 

McLane    19  "  131 

Myers 20  "  76 

Hughes 29  "  257 

Schwartz    32  "  160 
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[Beferences  are  to  Code  and  Stfttut«  SectionB,  Oalifornia  Reports  and  Pacific  Reporter.] 
ABSON  (Continued). 

People  V. — 

Scott   32  Cal.    200 
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Trim  37 

Baker  < 39 

Phipps   39 

Trim   39 

Woods   43 

Wooley 44 

Haggerty 46 

Ivey   49 

Simpson  50 

Fisher    51 

Shamwald   51 

Benson   52 

Coch 53 

Lee  Hung 

Lee  Hung 

Moody    69 

Oiacamello    71 

Yeaton  75 

Bussell  81 

McLean 84 

Tiley   84 

Levine  85 

Lattimore   86 

Daniels    

Handley 100 

Greening 102 

De  Winton 113 

Fournier    

Cokohnour 120 

Fong  Hong 120 

Vasalo  120 

GoUum  ♦.122 

Jones  123 
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Mooney   127 
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Mooney 132 
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Fitzgerald 137 

Helwig 146 

Silvers 6  C.  A. 
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tt 

976 

16^, 

67 

tt 

59 

546, 

70 

tt 

554 

601, 

80 

tt 

1030 

69, 

92 

tt 
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[Referene«8  are  to  Oode  and  StaAate  Sections,  Oalifomia  Report*  and  Pacific  Reporter.] 

ARSON  (Continued). 

People  V. — 

Morley 8  Cal.  App.  372,    97  Pac.    84 

Laverty • 100      "      899 

Cal.  Kerr's  Cyc.  Pen.  Code 448 

Mont 8611 

Utah 4326 

Idaho 7000 

Wash.  B.  &  B.  Ann.  C 2572 

Wyo.  Rev.  Stats 4975 

N.  D.  Rev.  Code  of  1905 9123 

Kan.  Gen.  StatB 2176 

Ariz 410 

N.  M.  Comp.  Laws 1101 

Tex.  Pen.   Code 756 

Or.  B.  &  C.  Ann.  C.  &  S , 1779 

Neb.  Crim.  Code 54 

S.  D.  Pen.  Code 542 

Colo.  Gen.  Laws 749 

Okl 2410 

Nev.  Comp.  Laws  4710 

ASSAULT. 

People  v. — 

Petty 45  Cal.    245 

Gillmore    71     "     624,     12  Pac.  800 

Erdman   88     "     579,    26     "     372 

Cal.  Kerr's  Cyc.  Pen.  Code 217-220,    221 

Mont 8312,   8313,  8314 

Utah    4190 

Idaho 6727 

Wash.  R.  &  B.  Ann.  C 2413 

Wyo.  Rev.  Stats 4957 

N.  D.  Rev.  Code  of  1905 8872 

Kan.   Gen.   Stats 2159 

Ariz 207 

N.  M.  Comp.  Laws 1099 

Tex.  Pen.  Code    587 

Or.  B.  &  C.  Ann.  C.  &  S 1766 

Neb.  Crim.  Code 17 

8.  D.  Pen.  Code 297-310 

Colo.  Gen.  Laws 740 

Okl 2231 

Nev.  Comp.  Laws 4700 
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[Befereneet  are  to  Oode  and  Statute  Sections,  Oalifonla  Report*  and  Pacific  Reporter.] 

ASSAULT  AND  BATTERY. 

People  v.— 

Peralta    3  Cal.    379 

Martin   47      "      112 

Cal.  Kerr's  Cyc.  Pen.  Code 240-240 

Mont 8628 

Utah    4192 

Idaho 6732 

Wash.  R.  &  B.  Ann.  C 2414 

Wyo.  Rev.  Stats 4958 

N.  D.  Rev.  C^de  of  1905 ?S72 

Kan.  Gen.  Stats 2100 

Ariz 207 

N.   M.   Comp.  Laws ^ 1100 

Tex.  Pen.  Code 587 

Or.  B.  &  C.  Ann.  C.  &  S 2194 

Neb.  Crim.  Code 17 

S.  D.  Pen.  Code 311 

Colo.  Gen.   Laws   742 

Okl 2232 

Nev.  Comp.  Laws 4702 

ASSAULT  BT  LIFE   CONVICT. 
People  V. — 

Finley    153  Cal.    59,  94  Pac.  248 

Quijada 97      "      689 

Carson    99      "      970 

Finley    1 C.  A.  198,  81      "    1041 

Cal.  Kerr's  Cyc.  Pen.  Code 246 

Kan.  Gen.  Stats 2265 

Or.  B.  &  C.  Ann.  C.  &  S .1896 

Okl , 2071 

ASSAULT  TO  MURDER. 
People  V. — 

Lafarge    3  Cal.  139 

Smith 3  "  271 

Hall 4  "  399 

Davidson 5  "  133 

Reyes 5  "  347 

Bannard 6  "  562 

Apple 7  "  289 

Shea    8  "  538 

York 9  "  421 

106 
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[Referencet  are  to  Code  and  StaAat«  Sections,  California  R«portB  and  Paeifle  Beporter.J 
ASSAULT  TO  MUBDEB  (Continued). 

People  V. — 

Cornell 16  Cal.    187 

Hobson 17  "  424 

Roach 17  "  297 

Sears 18  "  635 

-     Keefer 18  "  636 

Chares 26  "  78 

Yslas 27  "  630 

English 30  "  214 

Torres. 38  "  141 

Ah  Cha 40  "  426 

Murray 41  "  66 

McCauslan 43  "  55 

Hartman 44  "  32 

Ryan 44  "  555 

Max 44  "  579 

McGuire 45  «  57 

Max 45  "  254 

Phillips 45  "  44 

Ashnauer 47  "  98 

Lightner 49  "  226 

Swanson 49  "  388 

AmanacuB 50  "  233 

Bullard 51  "  551 

Gaines 52  "  479 

Whitney 53  "  420 

Ah   Gow 53  "  627 

Aubrey 53  "  427 

Fine 53  "  263 

Cuddihi 54  "  53 

Ferris 55  "  588 

Ah  Loy 57  "  566 

Hall 67  "  569 

Garcia 58  «  102 

Murphy.... 58  "  520 

Devine 59  "  630 

DeCleer 60  "  382 

Allen 61  "  140 

Lock  Wing 61  "  380 

Ye  Park 62  "  204 

Wheeler 65  "  77,       2  Pac.  892 

McFadden 65  "  445      4     "     421 

Turner 65  "  540,      4     "      553 

Bean 66  "  394,      5     "     677 

Pape 66  "  366,      5     "     621 
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[R«ferenc€8  aro  to  Oode  and  Statute  Sections,  Oalifornia  Reporti  and  Pacific 

ASSAULT  TO  BiUBDEB  (Continued). 

People  V. — 

Villarino 66   Cal.    228, 

Prather 

Lee    

Ah  Toon 68 

Franklin 70 

Copsey 71 

Lavelle 71 

Kerrigan 73 

West. 73 

Madden 76 

Leong  Tune  Gun 77 

Ghing  Bing  Quong 79 

Mize : 80 

Bishop 81 

Toal 

Lee  Fook 85 

Toal 85 

Scott 91 

Clendenin 91 

McNutt 93 

Scott 93 

Lee  Kong 95 

Nonella 99 

Wong  Ah  Leong 99 

Gordon 99 

• 

Landman 103 

Fitehpatrick 106 

Yee   Fook   Bin 106 

Bennett 114 

Arnold 116 

McNeill 118 

Turner 118 

George 121 

Cuff .« '  ....122 

Burgle 123 

Teixeira 123 

Valliere 123 

Watson 125 

Arnett   126 

Hawkins 127 

Arnett 129 

Lopez 135 

Mendenhall 135 

McDaniels 137 
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228 

,   5 

Pa< 

J.  154 

6 

315 

8 

685 

362, 

9 

311 

641, 

11 

797 

548, 

12 

721 

351, 

12 

226 

222, 

14 

849 

345, 

14 

848 

521, 

]8 

402 

6S6, 

20 

27 

553, 

21 

951 

41, 

22 

80 

113, 

22 

477 

23 

203 

300, 

24 

654 

333, 

24 

603 

563, 

27 

930 

35, 

27 

418 

658, 

29 

243 

516, 

29 

123 

666, 

30 

800 

333, 

33 

1097 

440 

34 

105 

227, 

33 

901 

577, 

37 

518 

286, 

39 

605 

163, 

,    39 

530 

56, 

>  45 

1013 

682, 

48 

803 

388, 

50 

538 

324, 

50 

537 

492, 

53 

1098 

589, 

55 

407 

303, 

55 

998 

297, 

55 

988 

576, 

56 

433 

342, 

57 

1071 

680, 

59 

204 

372, 

59 

697 

306, 

61 

930 

23, 

66 

965 

344, 

67 

325 

192, 

69 

1009 
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[References  are  to  Code  and  Statute  Sections,  OAlifomia  Reports  and  Pacific  Reporter.] 

ASSAULT  TO  MUBDEB  (Continued). 

People  V. — 

Mogiri 142  Cal.    596,     76  Pac.  490 

Romero 143  "      458,    77  "  163 

Wells 145  "      138,     78  "  470 

Griffith 146  "      339,     80  "  68 

Hower 151  "      638,    91  "  507 

Craig 152  "       42,     91  "  997 

Fowler 5  C.  A.  549,    90  "  958 

Izler   8  "     600,    97  "  e«o 

Price 98  "  547 

Johnson 98  "  682 


« 


Cal.  Kerr's  Cyc.  Pen  Cod« 217 

Mont 8312 

Utah 4178 

Idaho    6598 

Wash.  R.  &  B.  Ann.  C 2748 

Wyo.  Rev.  Stats 4956 

N.   D.   Rev.  Code  of  1905 8845 

Kan.  Gen.  Stats 2117 

Ariz 193 

N.  M.  Comp.  Laws 1096 

Tex.  Pen.  Code 605 

Or.  B.  &  C.  Ann.  C.  &  S 1767 

Neb.  Crim.  Code 14 

8.    D.    Pen.    Code 283 

Colo.   Gen.   Laws 741 

Okl 2205 

Nev.  Comp.  Laws 4701 

ASSAULT  TO  RAPE. 

People  v.—* 

Martin   6  Cal.  477 

Parrell 31  "  576 

O'Neil 48  "  257 

Bowen 49  "  654 

Estrada 53  "  600 

Girr 53  "  629 

Gordan 70  "  467,     11  Pac.  762 

Manchego 80  "  306,    22      "     223 

Stewart 85  "  174,     24      "      722 

Cesena 90  "  381,    27     "     300 

Stewart 90  "  212,     27     "     200 

Mesa 93  "  580,    29     "      116 

Fleming 94  "  308,     29     "     647 

James 97  «  400,    32     "     317 
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[Refer^nees  are  to  Code  and  Statute  Sections,  Oalifomi*  Reports  and  Pacific  Reporter.] 

ASSAULT  TO  RAPE  (Continued). 

People  V. — 

Stewart ..*. 97    Cal.  238,  32  Pac.       8 

Wells 100  "  227,  34  "  71S 

Kindleberger    100  "  36J,  34  "  852 

Roney 100  "  375,  34  "  862 

Hartman 103  "  242,  37  "  153 

Webster    Ill  "  381,  43  "  1114 

Kuches    120  "  566,  52  "  1002 

Vann    129  "  118,  61  "  776 

Roach 129  "  33,  61  "  574 

Johnson 131  "  511,  63  "  842 

Barker 137  "  557,  70  "  617 

Scalamiero 143  "  343,  76  "  1098 

Bradbury    151  "  675,  91  "  497 

Moore 100  "  688 

Green    1  0.  A.  432,  82  "  644 

Collins    5  ■  "  654,  91  "  158 

Everett    5  "  101  "  523 

Davis   6  "  229,  91.    "  810 

Cal.  Kerr's  Cyc.  Pen.  Code • 220 

Mont 8336 

Utah   4179 

Idaho 6765 

Wash.  R.  ft  B.  Ann.  C 2748 

Wyo.  Rev.  Stats 4956 

N.  D.  Rev.  Code  of  1905 8858 

Kan.  Gen.  Stats 2117 

Ariz.  Comp.  Laws 194 

N.  M.  Comp.  Laws 1098 

Tex.  Pen.  Code 608 

Or.  B.  &  C.  Ann.  C.  &  S 1767 

Neb.  Crim.  Code 14 

S.  D.  Pen.  Code 293 

Colo.  Gen.  Laws 741 

Okl 2669 

Nev.  Comp.  Laws 4701 

ASSAULT  WITH  A  DEADLY  WEAPON. 
People  V. — 

Nugent   4  Cal.  341 

Thurston   5      "  69-517 

Dougherty  7     "  395 

McMakin 8     "  547 

Wilson   9     "  259 

Mullins    10     •«  20 
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[Referencei  tr€  to  Code  and  Statute  Sections,  California  Reports 

ASSAULT  WITH  A  DEADLY  WBAPON  (Continued). 

People  V. — 

Urias 12  Gal. 

McNealy    17  " 

War    ♦ 20  " 

Kelly   28  " 

Jacobs   29  " 

fitacy   34  " 

Apgar  35  " 

Congletion    , 44  " 

Hoge 48  " 

Vierra 52  " 

Buster 53  " 

Helbing   59  " 

Holland   59  " 

Bird   60  " 

De  Los  Angeles 61  " 

Helbing  61  " 

Ching  Ah  Hong 61  " 

Emmons 61  " 

Donahue    65  " 

Rodrigo   69  " 

Horn 70  " 

Marseiler 70  " 

Guidice   73  " 

Hotz    • 73  " 

Leyba    74  " 

Bentley 75  " 

Dodel    77  " 

Fine    77  " 

Arras   78  " 

Oreileus 79  " 

Savercool    81  " 

Forney 81  " 

Choy  Ah  Sing 84  " 

Keil    85  .   " 

Douglas  87  " 

Gordon 88  " 

Dollor    89  " 

Webster    89  " 

Gillis   97  " 

Christian   101  " 

Lynch 101  " 

Wallace   , 101  " 

Gordan  103  " 

Un  Dong 106  " 

Denby    108  " 
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[References  are  to  Oode  and  Statute  Sections,  Oalifomia  Reports  and  Pacific  Reporter.] 
ASSAULT  WITH  A  DEADLY  WEAPON  (Continued). 
People  V. — 

Louie   Foo 112  Cal.     17,    44  Pac.  453 

Wilson   117 

Patterson   123 

Poller    132 

Percalee 141 

Sylva   143 

Nihell    144 

Durand    1  C.  ^ 

Owens  3     " 

Sullivan    3     " 

Cal.  Kerr's  Cyc.  Pen.  Code 245 

Mont 8628 

Utah 4195 

Idaho 6732 

Wash.  R.  &  B.  Ann.  C 2749 

Wyo.  Rev.  Stats 4956 

N.  D.  Rev.  Code  of  1905 8876 

Kan.  Ghen.  Stats 2114 

Ariz 219 

N.  M.  Comp.  Laws 1379 

Tex.  Pen.  Code 601 

Or.  B.  &  C.  Ann.  C.  &  8 1771 

Neb.  Crim.  Code 17B 

S.  D.  Pen.  Code 314 

Colo.  Gen.  Laws 1658 

Okl 2236 

Kev.  Comp.  Laws 4701 

ASSAULT  WITH  INTENT  TO  BOB. 

People  v.^ 

Jones 32  Cal. 

McCrea 32  " 

Woody   , 48  " 

Cadd 60  " 

Wilson 49  " 

Boyle 64     " 

Brooks  65  " 

Lee  Ah  Chuck  66  " 

Kalkman   72  " 

Bentley   77  " 

Ward   77  " 

Barry   90  " 

Mallon 103  " 

Hite   135  " 

Reed 143  " 


80 

98 

80 

640 

13 

153, 

28 

Pac. 

232 

295, 

4 

7 

662, 

6 

859 

212, 

13 

500 

7, 

18 

799 

113, 

19 

373 

41, 

27 

62 

513, 

37 

512 

76, 

67 

57 

634, 

77 

660 
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[References  are  to  Code  and  Statute  Sections,  Oalifomia  Reports  and  Pacific  Reporter.] 
ASSAtTLT  WITH  INTENT  TO  EOB  (Continued). 

Cal.  Kerr's  Cyc.  Pen.  Code 220 

Mont 8309 

Utah    4179 

Idaho 6.'90 

Wash.  R.  &  B.  Ann.  C 274S 

Wyo.  Rev.  Stats 4956 

N.  D.  Rev.  Code  of  1905 8858 

Kan.  Gen.  Stats 2117 

Ariz 194 

N.  M.  Comp.  Laws 1098 

Tex.  Pen.  Code 609 

Or.  B.  &  C.  Ann.  C.  &  S 1767 

Neb.  Crim.  Code 14 

S.  D.  Pen.  Code 298 

Colo.  Gen.  Laws ; 741 

Okl 2218 

Nov.  Comp.  Laws 4701 

ATTEMPT   TO   COMMIT   EXTORTION. 

People  V. — 

Raye   7  Cal    129 

Cal.  Kerr's  Cvc.  Pen.  Code  518 

Mont 8663 

Utah 4385-4387 

Idaho  7080 

Wash.  R.  &  B.  Ann.  C 2986 

Wyo.  Rev.  Stats 5081 

N.  D.  Rev.  Code  of  1905 8858 

Kan.  Gen.  Stats 2366 

Ariz 475 

N.   M.   Comp.  Laws 1098 

Tex.  Pen.  Code 256 

Or.  B.  &  C.  Ann.  C.  &  S , 1777 

Neb.  Crim.  Code 157 

S.  D.  Pen.  Code 298 

Okl 2501 

Nev.  Comp.  Laws 4794 

ATTEMPT  TO  RAPE. 
People  ▼. — 

Josephs   7  Cal.    129 

Woodward    45      "     293 

Gardner    96      "      127,     32  Pac.  880 

Cal.  Kerr's  Cyc.  Pen.  Code 220 

Mont 8336 
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[References  are  to  Code  and  Statute  Sections,  CTalifomia  Reports  and  Pacific  Reporter.] 

ATTEMPT  TO  RAPE  (Continued). 

Utah 4179 

Idaho    6765 

Wash.  R.  &  B.  Ann.  C 29S6 

Wyo.  Rev.  Stats 4956 

N.  D.  Rev.  Code  of  1905 8858 

Kan.  Gen.  Stats #   2117 

Ariz 194 

N.  M.  Comp.  Laws 1096 

Tex.   Pen.   Code 640 

Or.  B.  &  C.  Ann.  C.  &  S 2159 

Neb.   Crim.   Code 14 

S.  D.  Pen.  Code 298 

Colo.  Gen.  Laws 741 

Okl 2669 

Nev.  Comp.  Laws   4794 

BATTEBT. 

People  V. — 

Kelly  65  Cal.  154,  3  Pac.  673 

Ah   Sam    83  "  620,  24     "      276 

Reilly    85  "  632,  24      "      807 

Mulholland    97  "  527,  32      "      568 

Cal.  Kerr*s  Cyc.  Pen.  Code 242 

Mont,  (see  Assault) 8312 

Utah 4192 

Idaho  (see  Assault  and  Battery) 6729 

Wash.  R.  &  B.  Ann.  C 2415 

Wyo.   Rev.   Stats 4958 

N.  D.  Rev.  Code  of  1905  8872 

Kan.   Gen.   Stats 2119 

Ariz 209 

N.  M.  Comp.  Laws 1100 

Tex.  Pen.  Code   629 

Or.  B.  &  C.  Ann.  C.  &  S 2194 

Neb.  Crim.  Code   17 

S.  D.  Pen.  Code   311 

Colo.  Gen.  Laws   742 

Okl 2232 

Nev.  Comp.  Laws ,  .470 1 

BIGAMY. 

People  V. — 

Feilen  58  Cal.   218 

Giesea    61     "       53 
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[References  are  to  Code  and  Statute  Sectiong,  California  Reports  and  Pacific  Reporter.] 
BiaAMT  (Continued). 

People  V. — 

Beevers   99  Gal.    286,  33  Pac.  844 

Hartman    130      "      487,  62  "      823 

Collins    147      "      264,  81  "     500 

Baker    4  C.  A.     25,  86  "     915 


Cal.  Kerr's  Cyc.  Pen.  Code * 281 

Mont 8353 

Utah   4208 

Idaho    6806 

Wash.  R.  &  B.  Ann.  C 2453 

Wyo.  Rev.  Stats 5054 

N.  D.  Rev.  Code  of  1905.  . : 8916 

Kan.  Gen.  Stats 2299 


Ariz. 


246 


N.  M.   Comp.  Laws 1266 

Tex.  Pen.  Code    344 

Or.  B.  &  C.  Ann.  C.  &  S 1918 

Neb.  Crim.  Code   201 

S.  D.  Pen.  Code   346 

Cblo.  Gen.  Laws   . . : 833 

Okl 2272 

Nev.  Comp.  Laws   4764 


People  ▼. — 

McCarthy 29   CaL    196 

Ah  Fook    62      "     493 

Markham   64     " 

Edson   68     " 

Northey    77 


tt 


ti 


Pong  Ching    78 

Turnbull    93 

Squires    99 

Ward    110 

Hurley    «. 126 

Seeley    137 

French    146 

Hill   146 

Bunkers    1  C.  A.     61 

Bunkers   2      " 

Emmons    7      " 

Buef 7     « 
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30  Pae. 
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549, 
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19 

it 
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20 

it 
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169, 

20 

tt 
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u 
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369, 
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u 
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351, 

58 

tt 

814 

13, 

69 

tt 
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604, 

80 

€t 
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145, 

79 
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81 

tt 
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[References  are  to  Code  and  Statute  Sectiong,  Oalifomia  Reports  and  Pacific  Reporter.] 

BBIBEBY  (Continued). 

Cal.  Kerr'8  Cye.  Pen.  Code  165 

Mont 8197,  8198,  8207 

Utah    4053 

Idaho   6301 

Wash.  B.  &  B.  Ann.  C. 2320 

Wyo.  Bev.  Stats 5073 

N.  D.  Rev.  Code  of  1905 952G 

Kan.  Gen.  Stats 2277 

Ariz 7 

N.  M.  Comp.  Laws 1195 

Tex.  Pen.  Code   144 

Or.  B.  &  C.  Ann.  C.  &  S 187S 

Neb.  Crim.  Code   175 

8.  D.  Pen.  Code  813 

Colo.  Gen.  Laws   792 

Okl 2691 

Nev.  Comp.  Laws  1831 

BUBGLABY. 

People  ▼. — 

Murray   8  Cal.  519 

Jenkins   , 16  "  431 

Bernstein    18  "  699 

Griffin    19  "  578 

Ah   Ping    27  "  489 

Thompson    28  "  214 

Garnet 29  <*  622                          ' 

Winters   29  "  658 

Ah  Ye   31  "  451 

Shaber   32  "  36 

Stickman    34  "  242 

Burgess   35  "  115 

St.   aair    38  "  137 

Melvane    39  "  614 

Bangeneaur   40  "  613 

Long 43  "  444 

Taggart   43  "  81 

Felix   45  "  163 

Johnson    47  "  122 

•Barnes   48  "  551 

Getty    49  "  581 

Jacobs    49  "  384 

Winters   '. 49  "  383 

Cloonan    50  "  449 

Jefferson   52  "  452 
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[References  are  to  Code  and  Statute  Sections,  California  Beportt  and  Pacific  Beporter.] 
BUBGIiABT  (Continued). 

People  V. — 

Stevens    52  Cal.  457 

Collins    53  "  185 

McKeller    53  "       65 

Soto   53  "  415 

Kennedy    55  "  201 

Mitchell    55  "  236 

St.  Clair   55  "  524 

St.  Clair    56  "  406 

Johnson    57  "  571 

Schubrick    57  "  565 

Nelson    58  "  104 

Ahsing   59  "  400 

Barnhart    59  "  381 

Barnhart   59  "  402 

Kdwards 59  "  359 

Henncssy   59  "  568 

Hope   59  "  423 

Titherington    59  "  598 

McLane    60  "  412 

Chee   Kee    61  "  404 

Lewis   61  "  366 

Lewis   61  "  367 

Hope    62  "  291 

Nichols     62  "  518 

Burns   63  "  614 

Carlston    4  Pac.  763 

Langtree    64  "  256,     30     "      813 

NcNutt 64  "  116,     28      "        64 

Brooks    65  "  300,       4      "        11 

Casey   65  "  260,       3      "      874 

Mulkey    65  "  501,      4      "      507 

Young    65  "  225,      3      "     813 

Clark 67  "       99,       7      "      178 

Neason   67  "  225,       7      "      644 

McGilver    67  "       55,       7      "       49 

Murray 67  "  103,       7      "      178 

Stevens 67  "  113,      8      "      712 

Loweey  70  "  193,     11      "      605 

Eckman    72  "  582,     14      "     ^59 

Moon  Took   72  «        10,     12      "      803 

Morton   72  "       62,     13     "      150 

Clough    73-     "  348,     15      "  5 

Flynn    73  "  511,     15      "      102 

Travers    73  "  580,     15      "      293 

Bitancourt 74  "  188,     15      "      744 


APPENDIX. 

TReferences  ftre  to  Code  and  Statute  Sectioni,  Oalifornia  Beportft 
BUBGIaABY  (Continued). 

People  V. — 

Scott    74  Cal. 

Curtis   76  " 

Henry   77  " 

Swarbrick    77  " 

Travers 77  " 

Smith    .' 79  " 

Rogers    81  " 

McConnell   82  " 

Ryan 82  " 

McConnell   83  " 

Hannon    85  " 

Smith   86  " 

Barton   88  " 

Johnson   88  " 

McGregar   88  " 

Wheatley 88  " 

Williams    89  " 

Parker    , 91  " 

Ellsworth   92  " 

Phelan    93  " 

Arthur    93  " 

Wilson    93  " 

Winters 93  " 

Barry    94  " 

Hall  94  " 

Urguidez    96  " 

Bonney   98  " 

Sansome 98  " 

Abbott «•« 

Bannister  

•    Cornwell 

Crowley    100  " 

Kruger   100  " 

Abbott   101  " 

Edwards 101  " 

Lang   104  " 

Brown    105  " 

Dillwood    

Jochinsky    106  " 

Bellamy    109  " 

Maroney 109  " 

Woods    

Lowen  109  " 

Thomas 110  '* 

Hawley Ill  '* 
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and  Pacific  Reporter.] 


94 

,  15  Pac 

.  384 

57, 

,  17 

u 

941 

445, 

19 

« 

830 

125, 

19 

« 

374 

176, 

,  19 

u 

268 

554, 

21 

tt 

952 

209^ 

22 

it 

592 

620, 

23 

(( 

40 

617, 

23 

l< 

121 

558, 

23 

it 

1119 

374, 

24 

tt 

706 

238, 

24 

u 

988 

176, 

25 

l< 

1117 

171, 

25 

tt 

1116 

140, 

26 

tt 

97 

114 

>  26 

tt 

95 

421, 

26 

tt 

887 

91, 

27 

tt 

537 

594, 

28 

tt 

604 

111, 

28 

tt 

855 

536, 

29 

tt 

126 

377, 

28 

tt 

1061 

277, 

r  28 

tt 

946 

481, 

29 

M 

1026 

595, 

30 

tt 

7 

239, 

31 

tt 

52 

278, 

33 

it 

98 

235, 

33 

tt 

202 

34 

tt 

500 

34 

tt 

710 

35 

tt 

566 

478, 

35 

tt 

84 

523, 

35 

tt 

88 

645, 

36 

*i 

120 

543, 

36 

tt 

7 

363, 

37 

tt 

1031 

66, 

,  38 

ti 

518 

39 

tt 

438 

638, 

39 

ti 

1077 

610, 

42 

tt 

236 

277, 

41 

tt 

1097 

41 

tt 

798 

381, 

42 

H 

32 

41, 

42 

it 

4^6 

78, 

43 

ti 

404 
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[  Reference!  are  to  Code  and  Statute  Sectiong,  Oalifomia  Reports  and  Padfle 
BUBGLABT  (Continued). 

People  V. — 

Harris    114  Cal.    575 


f( 


Main    114 

Geiger  116 

White 116 

McCarty  117. 

Ashmead    118 

Patrich     118 

Becknell   119 

Sears 119 

Kelly 120 

Gilmore    

Neber   125 

Hetbeck   126 

Valliere 127 

Goldsworthy   130 

Sullivan 132 

Brady  

Rowell    133 

Joy    

Webber   133 

Bodriguez    134 

Altmeyer    135 

McGuire    135 

Smith    136 

Boxer    137 

Miller  137 

Webber   138 

Dowell 141 

McDaniels   141 

Brittain    142 

Kelso 142 

Lang   142 

Devlin   ; 143 

Price   143 

Barker    144 

Perry    144 

Majoine 144 

Coulter   145 

Clifton    145 

Kelly    

Davis    1  C.  A. 

Noon    1     " 

Fernandez    3     " 

King 4     " 

Lowrie   4     " 


(( 


<i 


it 


M 


« 


fl 


«< 


(( 


« 


« 


« 


« 


« 


« 


If 


it 


ti 


it 


it 


It 


ti 


ii 


tt 


tt 


ti 


it 


it 


it 


it 


tt 


it 


tt 


it 


€t 


ad  Padfle  Reporter.] 

575, 

46  Pac 

.  602 

632, 

46 

« 

612 

440, 

48 

tt 

389 

17, 

47 

it 

771 

65, 

48 

ti 

984 

503, 

50 

a 

681 

342, 

50 

tt 

425 

496, 

51 

it 

692 

267, 

51 

it 

325 

271, 

52 

it 

587 

53 

It 

806 

560, 

58 

It 

133 

425, 

58 

ti 

918 

65, 

59 

it 

295 

600, 

62 

il 

1074 

93, 

64 

(1 

90 

65 

ti 

823 

39, 

65 

ti 

127 

66 

a 

964 

623, 

66 

a 

38 

140, 

66 

a 

174 

80, 

66 

it 

974 

339, 

67 

it 

327 

207, 

68 

it 

702 

562, 

70 

it 

671 

642, 

70 

it 

735 

145, 

70 

a 

1089 

493, 

75 

ti 

45 

113, 

74 

It 

773 

8, 

75 

it 

314 

335, 

75 

tt 

904 

482, 

76 

it 

232 

128, 

76 

M 

900 

351, 

77 

« 

73 

705, 

78 

it 

266 

748, 

78 

a 

284 

308, 

77 

« 

952 

66, 

78 

It 

348 

186, 

78 

tt 

655 

99 

it 

368 

8, 

81 

it 

716 

44, 

81 

tt 

746 

689, 

86 

ft 

899 

213, 

87 

it 

400 

137, 

87 

it 

253 
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[References  are  to  Ood^  and  Sta4nte  Sectioni,  Oalifomift  B^orti  and  Pacific  Reporter. ] 
BUBGIiABT  (Continued). 

People  V. — 

Haaae    5  C.  A.  541,    90  Pac.  946 

Ebe7    6     "      769,     93  "  379 

King    8      "      329,     96  "  916 

Williams    8      "      595,     97  "  684 

Higgins    98  "  683 

Olivas  101  *'  434 

Derwae   102  "  266 

Cal.  Kerr's  Cyc.   Pen.  Code 459 

Mont 8620 

Utah ' 4334-4336 

Idaho    7014 

Wash.  R.  &  B.  Ann.  C '. 2578 

Wyo.  Bev.  Stats 4977 

N.  D.  Rev.  Code  of  1905 9142 

Kan.    Gen.   Stats 2137 

Ariz 418 

N.  M.  Comp.  Laws 1109 

Tex.  Pen.  Code 838 

Or.  B.  &  C.  Ann.  C.  &  S 1793 

Neb.   Crim.   Code 48 

S.  D.  Pen.  Code 561 

Colo.  Gen.  Laws 751 

OkL     2424 

Nev.  Comp.  Laws 4713 

OHELD-STEAIJKO. 

People  v.— 

Milne   60  Cal.     71 

Black    147      "     426,    81  Pac.  1099 

Cal.  Kerr's  Cyc.  Pen.  Code 278-284 

Mont 8306 

Utah    4173 

Idaho    6800 

Wyo.  Rev.  Stats 4963 

N.  D.  Rev.  Code  of  1905 97(:2 

Kan.   Gen.  Stats 2168 

Ariz * -J io 

Tex.   Pen.   Code 630 

Or.  B.  &  C.  Ann.  C.  &  S 1775 

Neb.   Crim.   Code 20 

S.  D.  Pen.  Cod« 32 

Colo.   Gen.   Laws » 844 

Okl 2271 

Nev.  Comp.  Laws 4708 
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[References  are  to  Code  and  Staitnte  Sections,  Oalifomia  Reports  and  Paeifie  Reporter.] 

CONOEALINa  KKOWN  FELONY. 

People  v.— 

Gamett    129  Cal.    364,    61  Pac.  1114 

Cal.  Kerr's  Cyc.  Pen.  Code  32 

Mont 8262 

Utah    4075,  4145 

Idaho   6343 

Wyo.    Rev.    Stats 5075 

Kan.  Gen.  Stats 2241- 

Or.  B.  &  C.  Ann.  C.  &  8 1889 

Neb.  Crim.  Code 2 

Nev.  Comp.  Laws   4219 

CONSFIBAOT. 

People  ▼.— 

Richardson   67  Cal.  412,  7  Pac.  828 

Green    78  "  556,  21  "  307 

Joselyn   80  "  544,  22  "  217 

Miller    82  "  107,  22  "  934 

Rosenheim 83  "  388,  23  •*  272 

Daniels 105  «  262,  38  "  720 

Cal.  Kerr's  Cyc.  Pen.  Code 182 

Mont •. 8284 

Utah  4156 

Idaho    6540 

Wash.  R.  &  B.  Ann.  C 2382 

Wyo.  Rev.  Stats 5363 

N.  D.  Rev.  Code  of  1905 8763 

Kan.  Gen.  Stats 6100 

Ariz 170 

Tex.  Pen.  Code 953 

Or.  B.  &  C.  Ann.  C.  &  S 718 

Neb.  Crim.  Code    ',   178 

S.  D.  Pen.  Code   229 

Colo.   Gen.   Laws 811 

Okl 2150 

GONTEMPT. 

People  v.— ^ 

O'NeH   47  Cal.    1-09 

Kuhlman  118     "     140,    50  Pac.  382 

Cal.  Kerr's  Cyc.  Pen.  Code  657 

Mont .* 8275 

Utah   3752 

Idaho   4750-4754 


iPPENDIX.  1697 

[RefsreaeM  are  to  Ooda  and  Stfttute  Sections,  California  Beporta  and  Pacific  Reporter.  ] 
CONTEMPT  (Continued). 

Waah.  E.  &  B.  Ann.  C 2273 

Wyo.  Eev.  Stats 4500 

N.  D.  Rev.  Code  of  1905 7550 

Kan.  Gen.  Stats 2073 

Ariz 162 

N.  M.  Comp.  Laws 1039 

Or.  B.  &  C.  Ann.  C.  &  S 662 

Neb.  Crim.  Code 1096 

S.  D.  Pen.  Code  205 

Colo.  Gen.  Laws   1966 

Okl 2125 

Nev.  Comp.  Laws  3555 

OOUNTEBTEiTlKO. 

People  ▼. — 

Farrell   30  Cal.    316 

White 34     "      183 

Stanton   39      "     698 

Cal.  Kerr's  Cyc.  Pen.  Code  470 

Mont 8639 

Utah 3752 

Idaho 7035 

Wash.  R.  &  B.  Ann.  C 2593 

Wyo.  Bev.  Stata.  5129 

N.  D.  Rev.  Code  of  1905 9166 

Kan.  Gen.  Stats 8600 

Ariz 433 

N.  M.  Comp.  Laws 1168 

Tex.  Pen.  Code  . ; 557 

Or.  B.  &  C.  Ann.  C.  &  S 1865 

Neb.  Crim.  Code   150 

S.  D.  Pen.  Code 604 

Colo.  Gen.  Laws    775 

Okl 244^ 

Nev.  Comp.  Laws   4728 

CRIME  AGAINST  NATURE. 

People  v.— 

Williams    59  Cal.  397 

Moore   103      "  508,  37  Pac.  510 

Hickey 109      "  275,  41  "  1027 

Boyle 116     "  658,  48  "  800 

Wilson 119     "  384,  51  "  639 

Day 135      "  360,  67  "  1125 

Swist ' 136     «  520,  69  "  223 

107 
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[BefertDMi  are  to  Code  And  Statute  Seetiong,  Oalifomlm  Reports  and  Paeiflo  Reporter.] 
CBIME  AGAINST  NATUBE  (Continued). 

People  v.— 

Gates 142  CaL  12,  75  Pac.  337 

Carrol IC.A.  2,  SI     •*     680 

Erwin 4"   "  394,  88     "     371 

Cal.  Kerr'B  Cyc.  Pen.  Code 286 

Mont 8359 

Utah 4179 

Idaho 6810 

Wash.  R.  &  B.  Ann.  C 2456 

Wyo.  Bev.  Stats 5067 

N.  D.  Rev.  Code  of  1905 8922 

Kan.  Gen.  Stats 2305 

Ariz 251 

N.  M.  Comp.  Laws 1352 

Tex.  Pen.  Code 364 

Or.  B.  &  C.  Ann.  C.  &S 1939 

Neb.  Crim.  Code 205a 

S.  D.  Pen.  Code 346 

Colo.  Gen.  Laws 739 

Okl 2277 

Nev,  Comp.  Laws ; 4699 

CRIMINAL  LIBEL. 

People  V. — 

Thisleton  52  Cal.  220 

Hollis 65  "  78,  2  Pac.  893 

McDowell    71  "  195,  11  "  868 

Kowalsky    72  "  120,  14  "  399 

Thornton   74  "  482,  16  "  244 

Stevens    79  "  428,  21  "  856 

Green   86  "  427,  25  "  21 

Collins   102  "  345,  36  "  669 

Crespi    115  "  50,  46  "  863 

Miller    123  "  84,  54  "  623 

Storke   128  "  486,  60  "    1090 

Beeley    139  "  118,  72  "  834 

Robert    148  "  131,  82  "  838 

Upson    7  C.  A.  631,  94  "  855 

Gal  Kerr's  Cyc.  Pen.  Code 252 

Mont 8325 

Utah 4196 

Idaho   6737 

Wash.  R.  &  B.  Ann.  C 2424 

Wyo.  Rev.  Stats.   4971 

N.  D.  Kev.  Code  of  1905  8877 


APPENDIX.  1699 

[References  are  to  Oode  and  Statute  Sectioni,  California  Reports  and  Pacific  Reporter.] 
CRIMINAL  IJBEL  (Continued). 

Kan.  Gen.  Stats .* 2356 

Ariz , 220 

N.  M.  Comp.  Laws 2685 

Tex.  Pen.  Code 721 

Or.  B.  &  C.  Ann.  C.  &  8. ' 1778 

Neb.  Crim.  Code   47 

S.  D.  Pen.  Code -. 315 

Colo.  Gen.  Laws 829 

Okl 2237 

Nev.  Comp.  Laws  4763 

m 

DEFBAUDINO  AH  OmSEEPER. 

People  y.— 

Baffin   119  Cal.   487,    51  Pac.  8I&2 

Williams 121     "     328,    53      "      706 

Cal.  Kerr's  Cyc.  Pen.  Code, 537 

Mont 8100 

Utah 2474 

Idaho 6302 

Wash.  R.  ft  B.  Ann.  C 2625 

Wyo.  Rev.   Stats 6007 

N.  D.  Rev.  Code  of  1905 9848 

Kan.  Gen.  Stats 2505 

N.  M.  Comp.  Laws 1375 

Or.  B.  k  C.  Ann.  C.  &  8 2189 

Neb.  Crim.  Code 3766 

S.  D.  Pen.  Code 650 

Colo.  Gen.  Laws 774 

Okl 2654 

DB8TB07INO  VUSXJ.0  BBIDOE. 
People  T. — 

Myring   144  Cal.   »28,    53  Pac.  975 

• 

Cal.  Kerr's  Cyc.  Pen.  Code 588 

Mont 8736 

Utah 442t 

Idaho 7133 

Wash.  R.  &  B.  Ann.  C 2656 

Wyo.  Rev.  Stats 2574 

N.  D.  Rev.  Code  of  1905 9306 

Kan.  Gen.  Stats 592 

Ariz . .  540 

Tex.  Pen.  Code 482 

Or.  B.  ft  C.  Ann  C.  ft  S 1822 
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[Beferene«i  ar»  to  Code  »nd  St*tut«  Sections,  Oalifornia  Beporti  and  Paelfte  Reporter.] 

DESTBOYIKa  PUBUO  BBIDGE  (Continued). 

Neb.  Crim.  Code 99 

Colo.  Gen.  Laws 907 

Okl 6103 

Nev.  Comp.  Laws 4783 

BI8INTBBMENT  OF  DEAD  BODIEa 

People  v.— 

Dalton    56  Gal.   226 

Baum^rtner   135     "       72,    66  Pac.  974 

Rheu 135     "       75,    66     "   1081 

Cal.  Kerr's  Cyc.  Code 290 

Mont 8361 

Utah 4230,4231 

Wash.  R.  &  B.  Ann.  C 2491 

Wyo.  Bev.  Stats 4983 

N.  D.  Bev.  Code  of  1905 '. .  .8923 

Kan.  Gen.  Stats 2309 

Ariz 253 

Tex.  Pen.  Code 367 

Or.  B.  &  C.  Ann.  C.  &  S 1940 

Neb.  Crim.  Code 244 

S.  D.  Pen.  Code 353 

Colo.  Gen.  Laws 873 

Okl 2291^ 

Nev.  Comp.  Laws 4985 

DISTUBBIKQ  THE  PEAOE. 

People  v.— 

Foley 62  Cal.   508 

Boynton IC.A.    294,  82  Pae.    90 

Cal.  Kerr's  Cyc.  Pen.  Code 415 

Mont.. 8577 

Utah. 4310 

Idaho 6959 

Wash.  R.  &  B.  Ann.  C 1936 

Wyo.  Rev.  Stats 5902 

N.  D.  Rev.  Code  of  1905 9080 

Kan.  Gen.  Stats 2339 

Ariz 379 

N.  M 3322 

Tex.  Pen.  Code 334 

Or.  B.  Sc  C.  Ann.  C.  &  S 1915 

Neb.  Crim.  Code 33 

S.  D.  Pen.  Code 490 
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[Baftreaeet  ar«  to  Oode  and  Staihito  Seetiont,  Oalifonla  Beporti  *nd  Padilo  Reporter.] 
DI8TUBBINO  THE  PEAOE  (Continued). 

Colo.  Gen.  Laws 879 

Okl 2151 

Nev.  Comp.  Laws     ^756 


EMBEZZLEMENT. 


People  v.— 

Stillman   

Cohen 

Peterson , 

Bailey , 

Garcia  

De  La  Guerra 

Hedley 

Potter 

Doss 

Doss 

Cox 

Hust 

Marks 

Warring 

Murphy 

Carrillo 

Bandall 

Quvise 

Gilbert 

Williams 

Salorse 

Floras    

Robb 

Burt 

Gray 

Tomlinson   .... 

O'Brien    

Jones 

Treadwell 

January  

Johnson , 

MarkB 

Doane 

McCarthy 

Gale   

January  

De  Lay 

Mahlman   

Neyce  

Palmer 


7  ( 

:3al. 

117 

8 

it 

42 

9 

« 

313 

23 

u 

577 

52 

« 

531 

31 

« 

416 

31 

« 

108 

35 

(( 

111 

39 

(( 

428 

39 

tt 

433 

40 

u 

275 

49 

€t 

653 

49 

<« 

680 

50 

(( 

30 

51 

« 

376 

54 

U 

63 

54 

14 

408 

56 

« 

396 

67 

(( 

96 

60 

ii 

1 

62 

U 

139 

64 

U 

426, 

1 

Pac. 

498 

64 

« 

431, 

1 

« 

881 

3 

It 

653 

66 

tt 

271, 

5 

*t 

.240 

66 

ft 

344, 

5 

tt 

509 

66 

tt 

602, 

6 

ft 

695 

8 

« 

611 

69 

M 

226, 

10 

« 

502 

70 

tt 

34, 

11 

« 

326 

71 

tt 

384, 

12 

i< 

261 

72 

tt 

46, 

13 

ft 

149 

77 

tt 

560, 

20 

ft 

84 

18 

« 

862 

77 

tt 

120, 

19 

ft 

231 

77 

tt 

179, 

19 

tt 

258 

80 

tt 

52, 

22 

ft 

90 

82 

tt 

585, 

23 

ft 

145 

86 

tt 

393, 

24 

ft 

1091 

86 

tt 

631, 

25 

M 

130 
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[References  art  to  Oodo  tad  fltotuto  Sections,  OsUfonis  Reports  and  Pscifle  Reporter.] 

BMBPiZCTiTn^raNT  (OontiaiQed). 

People  v.— 

Baker   88  Cal.  84,  25  Pac.  966 

Johnson   91  "  265,  27  "  663 

Nicholas 91  «  640,  28  "  47 

HamUton 32  "  526 

Gallagher 33  "  891 

Greene 100  "  140,  34  "  630 

Hill    34  "  854 

Clement 35  "    1022 

Gallagher 100  "  466,  35  "  80 

Flood    102  "  330,  36  "  663 

Fobs   102  "  347,  36  "  669 

Wyman 102  "  552,  36  "  932 

Hamilton   103  "  488,  37  "  627 

Bidleman 104  "  608,  38  «  502 

Connelly 38  "  42 

Cook   39  "  16 

Leonard  106  "  302,  39  "  617 

Boyce  106  "  173,  37  "  630 

39  "  524 

O'Brien    106  "  104,  39  "  325 

Fly   107  "  497,  40  "  805 

Cobler 108  «  538,  41  •*  401 

Van  Sciever    42  «  451 

Van   Ewan    Ill  "  144,  43  «  520 

Wickham 113  "  283,  48  "  123 

Page 116  "  386,  48  "  326 

Wickham   116  "  384,  48  "  329 

Lapiqne   120  "  25,  52  "  40 

Westlake   124  "  452,  57  "  465 

Westlake    ..126  •*  154,  58  "  454 

Woodruff   58  "  854 

Blackman    127  "  248,  59  "  573 

Ward    127  "  489,  59  "  894 

Walker   61  "  800 

Allen 62  "  170 

Leipsic  62  "  311 

Findley    132  "  301,  64  "  472 

Walker 132  "  137,  64  "  133 

Walker , 132  "  143,  64  "  1S5 

Gordon   133  "  328,  65  "  746 

McMahon 133  "  278,  65  "  571 

Coxe   66  "  725 

Ward    134  "  301,  66  "  372 

McLean    135  "  306,  67  «  770 

Walker  135  "  369,  67  *•  336 


APPENDIX.  1703 

[Bcfereneei  art  to  Code  and  Statute  Sections,  Oalifomia  Reports  and  Pacific  Beporter.] 

EMBEZZLEMENT  (Can tinned). 

People  V. — 

Klce  69  Pac.  696 

Goodrich   138  Cal.  472,  71  "  509 

Jackson    138  "  462,  71  "  566 

Walker  139  "  108,  72  "  829 

Ward 141  "  628,  75  "  306 

Goodrich 142  "  216,  75  "  796 

Walker ' 142  "  90,  75  "  658 

Shearer 143  "  66,  76  "  813 

Dougherty 143  "  593,  77  "  466 

Walker 144  "  1,  77  "  705 

Amer 151  "  303,  90  "  698 

Hemple    4  C.  A.  120,  87  "  227 

McMahill 4  "  225,  87  "  404 

Vice   ; 5  "  153,  89  "  983 

Bobertson   6  "  514,  92  "  498 

Amer    8  "  137,  96  "  401 

O'Brian    8  "  641,  97  "  679 

Carlson    8  "  730,  97  "  897 

Cal.  Kerr's  Cyc.  Pen.  Code 511 

Mont 8592 

Utah 4374 

Idaho 7065 

Wash.  B.  &  B.  Ann.  C 2569 

Wyo.  Bev.  Stats. 4997 

N.  D.  Bev.  Code  of  1905 9204 

Kan.  Gen.  Stats 2166 

Ariz 457 

N.  M.  Comp.  Laws 1122 

Tex.  Pen.  Code 938 

Or.  B.  &  C.  Ann.  C.  &  S 1805 

Neb.  Crim.  Code  121 

S.  D.  Pen.  Code 621 

Colo.  Gen.  Laws   773 

Okl 2483 

Nev.  Comp.  Laws  4725 

ENTICING  FEMALE  TO  HOUSE  OF  ILIr-FAMB. 

People  V. — 

Boderigas 49  Cal.  9, 

Marshall 59  "  386, 

Cook ; 61  "  478, 

Swafford  65  "  223-,      3  Pac.  809 

Fowler  88  "  136,    25     "   1110 

Elliott 119  "  593,    51     «     955 


1704  APPENDIX. 

[References  are  to  Code  and  Statute  Sections,  Oalifomia  Reports  and  Pacifle  Reporter.] 
ENTIOIKO  FEMALE  TO  HOUSE  OF  lUi-FAHE  (Continued). 

Cal.  Kerr's  Cyc.  Pen.  Code 318 

Mont 8341 

Utah 4222 

Idaho  7065 

Wash.  B.  &  B.  Ann.  C 2440 

W70.  Rev.  Stats 5058 

N.  D.  Kev.  Code  of  1905 9672 

Kan.  Gen.  Stats : 4435 

Ariz 235 

N.   M.  Comp.  Laws 1093 

Tex.  Pen.  Code 625a 

Or.  B.  &  C.  Ann.  C.  &  S 1928 

Neb.  Grim.  Code 212 

S.  D.  Pen.  Code 334 

Colo.  Gen.  Laws 1774 

Okl 2260 

Nev.  Comp.  Laws  2260 

EXTOBTION. 

People  V. — 

Cadman   57  Cal.  562 

Tonielli    81  "  275,  22  Pac.  678 

Choynsky   95  "  640,  30  "  791 

Tucker   115  "  337,  47  "  111 

Tucker 117  "  229,  49  "  134 

Brennan 121  "  495,  53  "  1098 

Azhderian   123  "  512,  56  "  1130 

Coflfey 123  "  522,  56  "  448 

Hoffman 126  "  366,  58  "  856 

Williams 127  "  212,  59  "  581 

Sexton 132  "  37,  64  "  107 

Ruef 150  "  663,  89  «  438 

Schmitz   150  "  663,  89  "  438 

Schmitz   7  C.  A.  330,  94  "  407 

Cal.  Kerr's  Cyc.  Pen.  Code 518 

Mont 8663 

Utah    4385,  4387 

Idaho   7080 

Wash,  R.  &  B.  Ann.  C 2610 

Wyo.  Rev.  Stats 5081 

N.  D.  Rev.  Code  of  1905 9217 

Kan.  Gen.  Stats 2282 

Ariz 469 

N.  M.  Comp.  Laws 1089 

Tex.  Pen.  Code 256 


APPENDIX.  1705 

[Refereneei  are  to  Code  and  St»tuta  Sections,  Oalifornia  Reportt  and  Pacific  Reporter.] 
EXTORTION  (Continued). 

Or.  B.  &  C.  Ann.  C.  &  S 1777 

Neb.  Crim.  Code 157 

S.  D.  Pen.  Code 633 

Colo.  Gen.  Laws -. 816 

Okl 2495 

Nev.  Comp.  Laws 4709 

FALSE  nCPBISONMENT. 

People  V. — 

Wheeler  73  Cal.   252,    14  Pac.  796 

McGrew 77     "     570,    20     "       92 

CaL  Kerr's  Cjc.  Pen.   Code 236 

Mont 8324 

Utah 4188,4189 

Idaho 6721 

Wash.  E.  ft  B.  Ann.  C 45 

Wyo.  Eev.  Stats 4973 

Kan.  Gen.  Stats 4885 

Ariz 205 

Tex.  Pen.  Code 618 

Or.  B.  &  C.  Ann.  C.  &  S 927 

Neb.  Crim.  Code 19 

Colo.  Gen.  Laws 743 

Okl 2099 

Nev.  Comp.  Laws 4703 

FALSE  FEB80KATI0N. 

People  T. — 

Maurin    77  Cal.   436,    19  Pac.  832 

Knox   119     "       73,    51     "       19 

Cal.  Kerr's  Cyc.  Pea.   Code 1110 

Mont 9289 

Utah 4861 

Idaho 7093 

Wash.  B.  &  B.  Ann.  C 2615 

Wyo.  Eev.  Stats 5078 

N.  D.  Eev.  Code  of  1905 9242 

Kan.  Gen.  Stats 2225 

Ariz 478 

N,  M.  Comp.  Laws 1130 

Tex.  Pen.  Code 293 

Or.  B.  &  C.  Ann.  C.  &  8 1811 

Neb.  Crim.  Code 126 

8.  D.  Pen.  Code 640 


1706  APPENDIX. 

[Refereneet  are  to  Ood«  taA  Staint*  Seetioni,  OftlifonU  B^porlt  and  PmUo  lUporter.] 
FAIiSB  FESBONATIOK  (Continued). 

Colo.  Gen.  Laws 8S4 

Okl 2512 

Nev.  Gompw  Lawi 4743 


People  T. — 

McDonald  39  Cal.  697 

O'Brien   39  "  686 

Eeinhart   -..    ..  39  "  449 

McLaughlin    41  "  211 

Ah  Kim 44  "  384 

Bamberger 45  "  650 

Clark   : 49  "  455 

Thompson   50  "  480 

Booker  51  "  317 

Martin   52  "  201 

Morine    64  "  575 

Bojorquez   55  "  463 

Gallagher   55  "  462 

Beeden    55  "  504 

Kalloch   56  "  229 

Tisdale 57  "  138 

Te  Ah  Tong 57  "  149 

Messersmith   57  "  575 

Burns    59  "  359 

Soto    59  "  367 

Dan  61  "  554 

Puqua 61  "  371 

Dye 62  "  523 

Mitchell 62  "  411 

Specht   62  "  537 

Geisea 63  "  345 

Welch 63  "  ler 

Marks    64  "  29,     28  Pac.  109 

Mitchell 64  "  85,    27      "      862 

Stewart 64  "  60,     28      "      112 

Brown    68  "  176,       8     «     829 

Lampson 70  "  204,     11      "     593 

Schmidt 71  "  212,     12     "       55 

January 73  "  537,     15      "     180 

Burns 75  "  627,     17      "      646 

Anschlag   76  "  513,     18      "     67C 

Kirby    76  "  514,     18      "      655 

ronton   77  "  183,     19     "     267 


APPENDIX. 

[A«ftreiieet  an  to  (M«  and  BtaAuto  Saetlbiit,  Oallfoniia  Beportt 
FELOMISS  (Continued). 

People  T.— 

SftQsome   77  Cal 

Sansome 80  " 

Adams   81  " 

Ross   82  ** 

Willard    82  " 

Wadleigh 82  " 

Wallpole 84  " 

Boss   85  " 

Becker 86  " 

Willard   86  " 

Irwin    88  " 

Chun  Cum  Yook 

Bruner 92  " 

Brown 94  ** 

Moran  

Worth 

Gallagher    101  " 

Ahem 103  " 

Bryon    103  " 

Van  Eman   106  " 

Cohen 107  " 

Howard  ; 108  " 

Thompson   

Bellardes    

Ludwig : 118  " 

Bouthern    118  " 

Taylor 119  " 

Black   120  " 

Long    121  " 

Scott 121  " 

Winters   121  " 

Beach  &  Peat   122  " 

Knowlton 122  " 

Page    122  " 

Tupper  122  " 

Clark    125  " 

Terrill    131  " 

Begerow    133  " 

Jackson   138  " 

Begerow    •. 136  " 

Coronado   144  "' 

Eichards 144  " 

Davis 147  " 

Ballard 149  " 
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353 

,  19 

Pac 

.  577 

483, 

>  22 

« 

212 

163, 

22 

(C 

547 

109, 

22 

(( 

1086 

456, 

22 

« 

1120 

518, 

23 

« 

190 

584, 

24 

it 

308 

383, 

24 

n 

789 

402, 

25 

it 

9 

154, 

24 

ti 

940 

189, 

25 

it 

1118 

27 

it 

614 

239, 

28 

u 

341 

502, 

29 

ti 

951 

31 

a 

853 

33 

ti 

913 

113, 

35 

It 

449 

412, 

37 

tt 

390 

675, 

37 

ii 

754 

643, 

40 

a 

14 

133, 

40 

a 

101 

31, 

40 

it 

1043 

46 

ii 

907 

48 

it 

624 

328, 

50 

it 

426 

359, 

50 

ti 

545 

113, 

51 

It 

37 

553, 

52 

tt 

840 

494, 

53 

it 

1097 

101, 

53 

tt 

364 

279, 

52 

u 

799 

37, 

54 

it 

369 

357, 

55 

tt 

141 

209, 

54 

ii 

530 

424, 

55 

tt 

125 

251, 

57 

it 

9S6 

112, 

63 

tt 

141 

349, 

65 

tt 

828 

32, 

70 

ti 

918 

293, 

68 

tt 

773 

207, 

79 

tt 

418 

38, 

78 

tt 

144 

346, 

81 

it 

718 

114, 

,     84 

It 

833 
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[Befareneet  ar«  to  Code  and  Statute  Seetioni,  Oftlifondft  Beporii  and  Faeiflc  Reporter.] 

FELONIES  (Oontinned). 

People  T.^ 

Halsey   152  Cal.     71,    91  Pac.  987 

Brobeck 152  "     289,    92  '*  646 

Lapique 98  "  257 

Druffel 3  C.  A.  731,    86  "  907 

Kittfl 5  «     462,    90  "  977 

Von   Vetsera    7  "      136,    93  "  1036 

Borello 8  "      215,    96  "  404 

Buef 8  "     468,    97  "  89 

Everett 8  "     430,    97  "  175 

Lapique 98  "  256 

Lapique 98  "  257 

Lapique 98  "  868 

Hatch 98  "  398 

Glass    99  "  553 

Cal.  Kerr's  Cyc.  Pen.  Code  221 

UoTi\, 8109 

Utah 4063 

Idaho 6311 

Wash.  B.  &  B.  Ann.  C 2253 

Wyo.  Bev.  8tat8 5192 

N.  D.  Bev.  Code  of  1905  8534 

Kan.  aen.  Stats 5890 

Ariz 17 

N.   M.  Comp.  Laws 1043 

Tex.  Pen.  Code   55 

Or.  B.  ft  C.  Ann.  C.  &  8 1230 

Neb.  Crim.  Code   1 

S.  D.  Pen.  Code    5 

Colo.  Gen.  Laws    975 

Okl 1926 

Nev.  Comp.  Laws   3988 


• 


People  v.— 

Manchester    5  Cal.  237 

Cryder    6     *'  23 

Way     10      "  336 

Shotwell    27     "  394 

Frank    28     "  507 

Ah  Woo 28  •  "  205 

Tomlinson  35      "  503 

Ah  Sam   41      "  645 

Brotherton    43      "  530 

Southwell   46     "  141 


APPENDIX. 

[References  are  to  Oode  and  Statute  Sections,  Oalifomia  Reports 
FOBGEBY  (Continued). 

People  V. — 

Brotherton    47  Cal. 

Mora    50  " 

Griffin 52  ** 

Kerrick  52  " 

Ferris    56  " 

Cummings  57  " 

Tibbey  57  " 

Blake    65  " 

Mess   66  " 

Phillips    

Phillips    70  " 

Todd    77  " 

Pratt    78  " 

Williame    82  " 

Harrold    84  " 

Elliott    90  " 

Bibbj 91  " 

Mitchell    92  ** 

Monroe   

Baker   100  " 

Monroe   WO  " 

Wells    100  " 

Baird    104  " 

Baird  105  " 

Eppinger   106  " 

Leyshon  108  " 

Short   

James   110  " 

Bendit    Ill  " 

Turner    112  " 

Alden    113  " 

Turner    113  " 

Sanders    114  " 

Whiteman    114  " 

Williams    116  " 

Wong  Sam   117  " 

Kramer    117  " 

Laird   118  " 

Lundin    120  " 

Creegan  &  Hecker  121  " 

Dole    122  " 

Compton   123  " 

Bird 124  " 

Oubridge    

King  127  " 
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3*88 

468 

616 

446 

442 

88 

153 

275, 

,   4  Pac 

I 

174, 

3 

« 

670 

9 

M 

222 

61, 

11 

a 

493 

464, 

19 

it 

883 

345, 

20 

it 

731 

183, 

23 

u 

118 

567, 

24 

tt 

106 

586, 

27 

It 

433 

470, 

27 

M 

781 

690, 

28 

tt 

597 

33 

tt 

776 

188, 

34 

tt 

649 

664, 

35 

tt 

326 

459, 

34 

tt 

1078 

462, 

38 

tt 

310 

126, 

38 

tt 

633 

6, 

38 

tt 

53S 

440, 

41 

tt 

480 

41 

tt 

862 

155, 

42 

tt 

479 

274, 

43 

tt 

901 

627, 

45 

tt 

571 

264, 

45 

tt 

327 

278, 

45 

tt 

331 

216, 

46 

tt 

153 

338, 

46 

tt 

99 

512, 

48 

tt 

499 

29, 

48 

tt 

972 

647, 

49 

tt 

842 

291, 

50 

tt 

431 

308, 

52 

tt 

807 

554, 

53 

tt 

1082 

486, 

55 

tt 

581 

403, 

56 

u 

44 

32, 

56 

tt 

639 

56 

It 

442 

369, 

58 

tt 

19 
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EBefanncM  are  to  Oode  Mid  StaiuU  Sectioni,  OtUfonU  Reportt  and  Paeifie  Beporter.] 
FOBOEBT  (Continued). 

People  v.— 

TerriU   127  Cal.     99,    59  Pac.  83« 

Lee    128  *'     330,    60     «  854 

Terrill  60     "  38 

Cole   130  «  13,  62  «  274 

Basiling    130  "  449,  62  «  742 

Bird 132  "  261,  64  "  259 

Compton    132  "  484,  64  "  849 

TerriU   132  "  497,  64  «  894 

Stork 133  "  371,  65  "  822 

Terrill    133  "  120,  65  "  303 

Lapique    136  "  503,  69  "  226 

Chretien   137  «  450,  70  «  305 

Elphis   72  "  838 

Landis    139  "  426,  73  "  153 

McGlade    ! 139  "  66,  72  "  600 

Walker 140  "  153,  73  "  831 

Crane 4  C.  A.  142,  87  '*  239 

Thomburgh   4  "  38,  87  **  234 

McPherson    6  "  266,  91  "  1098 

Johnson   7  "  127,  93  "  1042 

Floyd    7  "  688,  95  ••  175 

Di  Byana 8  "  333,  96  «  919 

Gorham 99  "  391 

Cowens   99  "  1109 

Casselman    101  *'  693 

Cal.  Kerr's  Cyc.  Pin.  OQd« 470 

Mont 8629 

Utah    4343 

Idaho  7028 

Wash.  B.  &  B.  Ann.  C 2583 

Wyo.   Bev.   Stats 5128 

N.  D.  Bev.  Code  of  1905 9155 

Kan.  Gen.  Stats 2192 

Ariz 429 

N.  M.  Comp.  Laws 1168 

Tex.   Pen.   Code 530 

Or.  B.  &  C.  Ann.  C.  &  S 1858 

Neb.   Crim.  Code 145 

S.  D.  Pen.  Code 594 

Colo.   Gen.   Laws 775 

Okl 2434 

Ner.  Comp.  Laws 4728 


APPENDIX.  1711 

( References  are  to  Oode  and  Statute  Seetione,  California  Report!  and  Paeifle  Reporter.] 

FBAX7DULENT  EMTBIES  IN  OOBPOBATION  BOOKS. 

People  V. — 

McKenney    101  Pac.  926 

Cal.  Kerr's  Cyc.  Pen.  Code 563 

Mont 8717 

Utah 4408 

Idaho 7120 

Wash.  B.  &  B.  Ann.  C 2639 

Wyo.   Bev.    Stats 5003 

N.  D.  Rev.  Code  of  1905 9175 

Kan.  Gen.  Stats.. .'. 2264 

Ariz 507 

Tex.  Pen.  Code 586 

Or.  B.  ft  C.  Ann.  C.  &  S 1838 

8.  D.  Pen.  Code 591 

Colo.  Gen.  Laws 249 

Okl 2553 

FBAUDUIiENT    ImAUD   BAJJSS. 

People  v.— 

Cox 45  Cal.    342 

Cal.  Kerr's  Cyc.  Pen.  Code 533 

Wash.  B.  &  B.  Ann.  C 3672 

Wyo.  Bev.  Stats 5150 

N.  D.  Bev.  Code  of  1905 5407 

Kan.   Gen.   Stats 2175 

Ariz 480 

N.   M.  Comp.  Laws 1135 

Tex.  Pen.  Code 120 

Or.  B.  &  C.  Ann.  C.  &  S 5502 

Neb.  Crim.  Code 127 

S.  D.  Pen.  Code 666 

Cplo.  Gen.  Laws 888 

Okl 2350 

Nev.  Comp.  Laws 4772 

GAlONa. 

People  V. — 

Graycroft    2  Cal.  334 

Markham 7  "  208 

Shear •. 7  "  139 

Ah  Fong 12  "  425 

Beatly 14  "  566 

Saviers 14  "  29 
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[ReferencM  are  to  Code  tad  Stwtato  Sectioni,  Oalifomift  Beporta  tad  Pacifle  Beportar.] 

OAMINQ  (Continued). 

People  v.— 

Ah  Yem 53  Cal.  24G 

Oh  Oon 56  "  188 

Chin  Yan 60  "  78 

Harrison 63  "  299 

Sam  Lung 70  "  515,  11  Pac.  673 

Lane 76  "  587,  18  "  677 

Carroll 80  "  153,  22  "  129 

Laurence 82  "  182,  22  "    1120 

Sing  Ah  Tong 84  "  165,  24  "  181 

Ah  Own 85  "  580,  24  «'  780 

Kose 85  "  378,  24  "  817 

Boswell 86  "  232,  24  '*  106 

Ah  Sing 87  "  423,  25  "  553 

Wong  Wang 92  "  277,  28  "  270 

Goasett 93  "  641,  29  "  246 

Murphy 129  "  29,  60  "  465 

Cal.  Kerr's  Cyc.  Pen.  Code   330 

Mont 8416 

Utah 4261 

Idaho 6850 

Wash.  B.  &  B.  Ann.  C 2445 

Wyo.  Rev.  Stats 2187 

N.  D.  Eev.  Code  of  1905 8969 

Kan.   Gen.  Stats 2313 

Ariz 289 

N.  M.  Comp.  Laws 1305 

Tex.  Pen.  Code 394 

Or.  B.  &  C.  Ann.  C.  &  S 1944 

Neb.  Crim.  Code 214 

S.  D.  Pen.  Code 395 

Colo.  Gen.  Laws 846 

Okl 2622 

Nev.  Comp.  Laws s 1269 

GBAin>  I.ASCENT. 

People  V. — 

Tanner   2  Cal.  257 

Ah    Chung 5  "  103 

Labra  et  al 5  "  183 

Littlefield 5  "  355 

Fisher 6  "  154 

Tock  Chew 6  "  636 

Marshall 8  "  51 

Ah   Ti 9  «  16 


APPENDIX.  1713 

(References  are  to  Ck>de  and  Stainte  Seetiona,  California  Beportt  and  Paeifle  Beportar.] 
GBAIVD  IiABOBNT  (Contiimed). 

People  V. — 

Winkler   9  Cal.  234 

Smyth s...   11  "'407 

Ramirez 13  "  172 

Ball    14  "  101 

Caribin    14  "  438 

Green 15  "  512 

Magallones 15  "  426 

Smith 15  "  40» 

Eckert 16  "  110 

Stone 16  "  369 

Ah  Cow  17  "  101 

Connors 17  "  354 

Howard 17  "  63 

Chambers 18  "  382 

Jersey 18  "  337 

Mahoney 18  "  180 

Ah  Sing 19  "  598 

Branigan    19  "  133 

Eckert 19  "  603 

Poggi 19  "  600 

Ah    Ki 20  '*  177 

Smith 23  "  280 

Jenks    24  "  11 

Maxwell 24  "  14 

Antonio Zl  "  404 

Brown 27  "  500 

Corbert 28  "  328 

Jaurez 23  "  380 

Kelley 28  **  423 

King 28  "  265 

Jocelyn 28  "  562 

Bidimond 29  "  414 

Robles 29  "  421 

Goldstein , 32  "  432 

Jim  Ti 32  "  60 

Miller 33  "  99 

Ah   How 34  "  218 

Hawkins 34  «  181 

Hoy   Yen    34  "  176 

Robles 34  "  591 

Thompson 34  "  671 

Williams 35  "  671 

Bogart 36  "  245 

Belden 37  "  51 

Townsley 39  "  405 

108 
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(References  are  to  Code  and  Statute  Sectiona,  Oalifornia  Reports  aad  Padfle  Boporter.] 

OBAKD  ZiABOENT  (Continued). 

People  ▼. — 

Atkinson    40  Cal.  284 

MeUon    40  **  648 

Staken 40  "  599 

Tetherow 40  "  286 

Weil 40  *'  263 

Hughes 41  "  234 

Johnson 41  "  452 

Moore 41  "  238 

McOungill 41  "  429 

Bowen 43  "  439 

Gibbons ,    43  "  577 

Keane 43  "  638 

Ashe 44  "  288 

Parks 44  *'  106 

Bodundo 44  "  538 

Coon 45  "  672 

Gill 45  «  285 

Hall 45  **  253 

McCauley 45  "  146 

Eaina 45  '*  292 

Bowen 46  '*  112 

Brown 46  "  102 

Dixon 46  "  58 

Strong  46  "  302 

Kelley 47  «  125 

Murphy    47  "  103 

Brown 48  "  253 

Noregea    48  **  123 

Beed 48  ••  553 

Barric u...  49  **  342 

Beaucbamp 49  "  41 

Cleveland .....49  "  678 

Soto ...49  "  67 

Bevins 62  *«  470 

English 62  "  211 

Abbott 53  "  284 

Brown 53  •'  66 

Carrillo 54  «  243 

Hung    Sin 64  «  102 

Sullivan 54  "  335 

Preehour 55  *'  376 

Smallman 65  "  185 

Quivise 56  "  396 

Chung ; 57  "  567 

Carlton 57  «  669 
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[Bef0reneci  art  to  Code  and  Statute  Sectioni,  Oalifornia  Roporta  and  Paeiflo  Boportar.] 

OBAKD  LASOENT  (Goxttinued). 

People  V. — 

Hurley    , 57   Cal.    145 

Jackson 57  "  145 

Swinford 57  "  86 

Williams 57  "  108 

Beck 58  "  212 

Velarde 59  "  457 

Williams 57  "  674 

Buzzo 59  "  399 

Higgina 59  "  357 

Hordissen 59  "  403 

Lopez 59  "  362 

Marshall 59  "  386 

Sepalveda 59  "  342 

Hurley 60  "  74 

LeoDg    Quong    60  "  107 

Morrow 60  "  149 

Gheong   Poon   Ark 61  "  527 

DeCouraey 61  "  134 

Hardison 61  "  378 

Hartmen 62  "  562 

Pico 62  "  50 

Davi«    64  "  440,      1  Pac.  889 

Flood 64  "  251,    30     "     437 

Grider 3     "     492 

Elster   3     "     884 

Nagle 29     "     640 

King 64  "  338,    30     "    1028 

Lewis 64  "  401,       1      "     490 

O'Brien 64  "  63,     28      "       59 

Stanford 64     «*  27,    28     "    106 

Whitley 64  "  211,    27     "   1104 

Woods 65  "  121,      3      "     466 

Barnes 65  "  16,      2     "     493 

Perry 65  "  568,      4     "     572 

Boss 65  •*  104,      3     "     491 

Cunningham 66  "  668,      4     "    1144 

Fagan 66  "  534,      6      "     394 

Bae 66  «  423,      6     "         1 

Bighetti 66  "  184,      4     "    1063 

1185 

Wilson 66  **  370,      5      "     624 

Price 67  «  350,      7      "      745 

Wong  Ah  You 67  "  31,      7     "         8 

Cavilo 69  "  540,     11      "      128 

Bell 70  "  33.    11     "     327 
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[Reference!  are  to  Code  tnd  Statate  Sectiont.  Oalifomia  Beporte 
OBAND  LABOENT  (Ooniinned). 

People  ▼. — 

Carrillo 70  Cal. 

MannerB 70  " 

Bolanger 71  '* 

Salvador   71  " 

Watson 72  " 

Monteith 73  " 

Basrchke 73  " 

Tipton 73  " 

Cline 74  " 

Howard 74  " 

Grimdell 75  " 

Mayer 75  ** 

Hanselman 76  ** 

Eastman 77  ** 

Goggina 80  " 

Stewart 80  " 

Swalm 80  " 

Buelna 81  " 

Baischke 83  ** 

Hanson 84  •* 

Thompson 84  ** 

Woods 84  •• 

Ghristensen 85  " 

Morino 85  ** 

Perez 87  *' 

Deegan   88  " 

Arras 89  " 

Lopez 90  ** 

Staples 91  " 

Dillwood 94  « 

Dixon 94  " 

Ny  Sam  Ching 94  " 

Wallace 94  " 

Devine 96  " 

French 95  " 

Faulke 96  " 

Gurran 

Davis 97  " 

Sherman 

Pagan 98  ** 

Pagan 

Bell 

Koeming 99  " 

Douglass 100  " 

Nicolsi 


and  Paelfle  Reporter.] 
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Pac 
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24 

M 
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24 
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892 
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25 
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27 
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27 

M 
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a 
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497, 

29 

« 
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227, 

30 

M 
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371, 

30 

M 
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17, 

30 

Cf 
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31 

« 

1116 

194, 

31 

<c 

1109 

32 

u 
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230, 
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(« 

60 

33 

it 

846 
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it 
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574, 

34 

M 

238 
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34 

<« 

490 

34 

U 
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[References  are  to  Code  and  Statute  Sectioni,  Oalifomia  Reports 
ORAin>  IiABOENT  (Oontinued). 

People  T. — 

Clement 

Pehrenbach 102  Cal. 

Tomlinson 102  " 

Murphj 

Johnson 104  " 

Tucker 104  " 

Prigerio 107  " 

Shanghnessy. 110  " 

Wong  Chang  Suey 110  " 

Smith 112  " 

Mann 113  '* 

Hickman. 113  " 

Mayea 113  " 

Armstrong 114  " 

Pugitt 

Comyua 114  " 

Talmadge 114  " 

MacElroy 116  " 

Colon    119  " 

liuchetti 119  " 

Montarial 120  " 

Pirather 120  " 

Burns 121  " 

Silva 121  " 

Vidal 121  " 

Black 122  " 

Eoborts  122  " 

Opie 123  " 

Pete 123  " 

Picetti ....124  " 

Castro 125  " 

Holmes 126  " 

Garcia 

Pigogg 126  '« 

Campbell 127  " 

Child* 127  " 

DeGraaff 127  " 

Mclntyre 127  " 

Machado 

Warren 130  " 

Warren 130  " 

Arlington 131  " 

Kelley 132  " 

Ardell 

Prather..    \ 134  " 
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and  Paeiile  Reporter.] 

35  Pac. 

1022 

394, 

36 

« 

678 

19, 

36 

<c 

506 

37 

« 
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418, 

38 

M 

91 

440, 

38 

ts 

195 

151, 

40 

U 
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43 
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420 
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ti 
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f< 
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<f 
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48 

l( 
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668, 

51 
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501, 

51 
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221, 
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tt 
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tt 
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tt 
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462, 
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tt 
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tt 
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tt 

31 

278, 

59 

tt 
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59 

ti 
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677, 
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u 

429 

423, 

59 

ti 

779 

63 

it 

66 
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87 
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63 

tt 

86 
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tt 
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[Referaneet  are  to  Code  and  Staiate  SecUona,  Oalifornia  Reporta  and  Paelfle  Reporter.] 
GRAND  LASOENT  (Ck>ntinued}, 

P^ple  V. — 

Warren  134  Cal.   202 


« 


Wilder 134 

Ghrisman 135 

Feliz 

French 137 

Taylor 

Hoagland 138 

Philbon 138 

Witty 138 

Lonnen 139 

Farrington 140 

Chutnacnt 141 

Cole 141 

Munley 142 

Green 143 

Euiz 144 

Clark 145 

Delvos 146 

Hart 153 

Peltin. 1  C.  A.  612 


(t 
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« 
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<t 
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<« 


<« 
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182 
282 

218 

338 
576 
576 
634 
656 
682 
88 
105 
441 
8 
251 
727 
734 
261 


Proctor 1 

Roberts    1 

Taggart 1 

Turner 1 

Salas 2 

Flannery 3 

Stofer 3 

Melandrez 4 

Meyers 5 

Swain ,    -. 5 

Horton 7 

Maltais 7 

Cain 7 

Crowley 7 

Oliver 7 

Hutchings 8 

Patino 

Wetzel 

Del  Cerro 

Cal.  Kerr's  Cyc.  Pen.  Code 

Mont 


tt 
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il 
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ti 
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tt 


tt 
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447 
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674 
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66 
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67 
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Utah 

Idaho 

Wash.  R.  &  B.  Ann.  C. 
Wyo.   Rev.   Stats.    ... 


Pac.  212 
228 
136 
220 

1063 
292 
359 
650 
177 
586 
288 
340 
547 
676 
45 
649 
907 
434 
131 

1042 
980 
551 
624 
396 
397 
295 
461 
734 
372 
167 
720 
382 
890 

1037 
866 
172 
325 
199 
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.,487 
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.7045 
.2605 
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[References  %t%  to  Cod«  and  Statute  Sections,  Oalifomia  Reports  and  Paciflo  Reporter.] 
GRAND  LABCENY  (Continued). 

N.  D.  Bcv.  Code  of  1905    9189 

Kan.  Gen.  Stats 2154 

Ariz 444 

N.  M.  Comp.  Law8 1114 

Tex.  Pen.  Code 869 

Or.  B.  &  C.  Ann.  C.  &  S 1798 

Neb.  Crim.  Code 113a 

8.  J>.  Pen.  Code    605 

Colo.  Gen.  Laws , 753 

Okl 2467 

Nev.  Comp.  Laws  ; 4802 

ILLEGAL  VOnNG. 

People  V. — 

Harris 29  Gal.  678 

Neil 91     "  465,    27  Pac.  760 

Sternberg lU     **  3,    43     "     198 

Sternberg Ill     "  11,    43     "     201 

Cal.  Kerr's  Cyc.  Pen.  Code 46, 47 

Mont 8125 

Utah    894 

Idaho    6456 

Wash.  R.  &  B.  Ann.  C 4958 

Wyo.  Rev.  Stats 419 

N.  D.  Rev.  Code  of  1905 8585 

Kan.  Gen.  Stats 2288 

Ariz 35 

N.  M.  Comp.  Laws 1693 

Tex.  Pen.  Code   150 

Or.  B.  &  C.  Ann.  C.  &  S 1903 

Neb.  Crim.  Code   181 

S.  D.  Pen.  Code  56 

Colo.  Gen.  Laws   875 

Okl 1985 

Nev.  Comp.  Laws  1577 

INGEST. 

People  V. — 

Scott  69  Cal.  341 

Benoit   97  "  249,  31  Pac.  1128 

Gleason 99  "  359,  33  "  1111 

Simmons ....119  "  1,  50  "  844 

Kaiser 119  "  456,  51  "  702 

Patterson 102  "  239,  36  "  436 

Stratton 141  "  604,  75  "  166 

Koller 142  "  621,  76  "  500 
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[Befereneei  are  to  Code  and  StcAate  S«ctioAt,  Oalifomla  Beportt  and  Pacific  Reporter.] 
INCEST  (Continued). 

Cal.  Kerr's  Cyc.  Pen.  Code   285 

Mont 8357 

Utah 4211 

Idaho 6809 

Wash.  E.  &  B.  Ann.  C 2455 

Wyo.  Rev.  Stats 5055 

N.  D.  Eev.  Code  of  1905   8920 

Kan.  Gen.  Stats 2304 

Ariz 250 

N.  M.  Comp.  Laws 1425 

Tex.   Pen.  Code    349 

Or.  B.  &  C.  Ann.  C.  &  S 1938 

Neb.  Crim.  Code    202 

S.  D.  Pen.  Code 350 

Colo.  Gen.  Laws 838 

Okl 2276 

Nev.  Comp.  Laws   4766 

IKJUBT  TO  PBOPEBTT. 

People  v.-~ 

Sciaroni    4  Cal.  App.  698,  89  Pae.  133 

Cal.  Kerr's  Cyc.  Pen.  Code  650% 

Mont 8934 

Utah 688 

Wash.  R.  &  B.  Ann.  C 2659 

Wyo.   Rev.   Stats 5013 

N.  D.  Rev.  Code  of  1905    .9328 

Kan.  Gen.  Stats 2165 

Ariz 410 

N.  M.  Comp.  Laws 1297 

Tex.  Pen.  Code    783 

Or.  B.  &  C.  Ann.  C.  &  S 6 

Neb.  Crim.  Code    99 

S.  D.  Pen.  Code   350 

Colo.  Gen.  Laws  315 

Okl 2580 

Nev.  Comp.  Laws    4781 

INJXTBY  TO  FUBUO  HIGHWAT. 

People  V. — 

Goodwin    136  Cal.   455,    69  Pac.    85 

Cal.  Kerr's  Cyc.  Pen.  Code  588 

Mont 8736 

Utah    1139 

Idaho 7 1S8 
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[References  are  to  Code  and  Statute  Sections,  Oalifomia  Reports  and  Pacific  Reporter.] 
INJURY  TO  PUBUO  HiaHWAY  (Continued). 

Wash.  B.  &  B.  Ann.  C 2656 

Wyo.  Rev.  Stats 5020 

N.  D.  Bev.  Code  of  1905   9306 

Kan.  Gen.  Stats 6554 

Ariz 524 

N.  M.  Comp.  Laws 1839 

Tex.  Pen.  Code    486 

Or.  B.  &  C.  Ann.  C.  &  S 1822 

Neb.  Crim.  Code 100 

S.  D.  Pen.  Code  . . .' 1745 

Colo.  Gen.  Laws    1357 

Okl 2573 

Ney.  Comp.  Laws  443 

EIDKAPIKa. 
People  v.^ 

Chu  Quong 15  Cal.  332 

Ah   Own 39  "  604 

Sternes  '. 82  "  245,    23  Pac.     38 

Keil    85  "  309,    24     "     742 

Pick 89  "  144,     26      "      759 

Black   147  "  426,     81     «    1099 

Cal.  Kerr's  Cyc.  Pen.  Code .' 207 

Mont 8306 

Utah 4173 

Idaho    6584 

Wash.  R.  &  B.  Ann.  C 2410 

Wyo.  Rev.  Stats 4962 

N.  D.  Rev.  Code  of  1906 8841 

Kan.  Gen.  Stats 2121 

Ariz 186 

Tex.  Pen.  Code 626 

Or.  B.  &  C.  Ann.  C.  &  S 1744 

Neb.  Crim.  Code   18 

S.  D.  Pen.  Code  278 

Colo.  Gen.  Laws 744 

Okl 2199 

Nev.  Comp.  Laws  4704 

LEWD  ACT  UPON  BODY  OF  CHILD. 

People  V. — 

Stouter 142  Cal.    146,    75  Pac.  780 

CaL  Kerr's  Cyc.  Pen.  Code 288 

Wash.  B.  &  B.  Ann.  C 2458 
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[References  are  to  Code  and  Btatut*  Sectioni,  OallfornU  B«pocta  ftud  PmUo  Btporter.] 
LEWD  ACT  UPON  BODY  OF  CHILD  (Continued). 

Ariz. 236 

Or.  B.  &  C.  Ann.  C.  &  S 1922 

Colo.  Gen.  LawB 839 

LEWDNESS. 

People  T. — 

Bradford 1  C.  A.    41,     81  Pac.  712 

Curtia : 1      "         1,    81  "  674 

Zuell 2     "       59,     82  "  1128 

Gregory 97  "  912 

Grinnell 98  "  681 

Cal.  Kerr's  Cyc.  Pen.  Code 311 

Mont 8393 

Utah 4247 

Idaho   6840 

Wash.  B.  ft  B.  Ann.  C 2458 

Wyo.  Bev.  Stats 5060 

N.  D.  Bev.  Code  of  1905 8905 

Kan.  Gen.  Stats 2306 

Ariz 283 

Tex.  Pen.  Code * 364 

Or.  B.  &  C.  Ann.  C.  &  S 1920 

Neb.  Crim.  Code 203 

8.  D.  Pen.  Code 371 

Colo.  Gen.  Laws 1323 

Okl 2297 

LOTTEBIES. 

People  T.— 

Smith   40  Cal.  419 

Shobert   70  "  632,    11  Pac.  786 

Solomon 91  «  440,    27      «     757 

Wong  Hane 108  "  680,    41     ••     103 

McClain 134  "  110,     66     *»       69 

Cal.  Kerr's  Cyc.  Pen.  Code 319 

Mont 8406 

Utah 4253-4260 

Wash.  B.  &  B.  Ann.  C 2464 

Wyo.  Bev.  Stats 5122 

N.  D.  Bev.  Code  of  1905 8954 

Kan.  Gen.  Stats 2452 

N.  M.  Comp.  Laws 1327 

Tex.  Pen.  Code 373 

Or.  B.  &  0.  Ann.  C.  &  S 1959 
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[References  are  to  Code  and  Stfttnte  Seetioni,  Oalifomift  Beporti  and  Pacific  Reporter.] 

LOTTERIES  (Continued). 

Neb.  Crim.  Code 224 

S.  D.  Pen.  Code 379 

Colo.  Gen.  Laws 2196 

Okl 2304 

Nev.  Comp.  Laws 4937 

T£ALFBABAXrCE  IN  OFFIOE. 
People  T. — 

Gordan 5  Cal.  235 

De  La  Gaerra 31     "  459 

Ward   1 85     "  585,    24  Pac.  785 

Curtis 113     "  68,    45     "      180 

Burleigh 145     "  35,    78     "     242 

Cal.  Kerr's  Cyc.  Pen.  Code 772 

Mont 8992 

Utah 4689 

Wash.  R.  &  B.  Ann.  C 2569 

W70.  Bev.  Stats '. 5103 

N.  D.  Bev.  Code  of  1905 424 

Kan.  Gen.  Stats 2280 

Ariz. 625 

N.  M.  Comp.  Laws 3634 

Tex.  Pen.  Code 27 

Or.  B.  ft  C.  Ann.  C.  &  S 1892 

Neb.  Crim.  Code 180 

8.  D.  Pen.  Code 1804 

Colo.  Gen.  Laws 819 

Okl 3745 

Kev.  Comp.  Laws 1642 

HAUOIOUS  MISCHIEF. 

People  ▼. — 

Fowler  9  Cal.     85 

Keeley 81     "     210,    22  Pac.  593 

Cal.  Kerr's  Cyc.  Pen.  Code 594* 

Mont 8748 

Utah 4425 

Idaho   7151 

Wash.  B.  ft  B.  Ann.  C 2650 

Wyo.  Bev.  Stats 5013 

N.  D.  Bev.  Code  of  1905 9315 

Kan.  Gen.  Stats 2241 

Ariz. 532 

N.  M.  Comp.  Laws 1137 

Tex.  Pen.  Code 805 
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[Referenceg  ar«  to  Code  and  Sta4iit«  Sectiong,  OAlifomia  Reports  gnd  Paeifle  Reporter.] 

MAUOIOXJS  BOSOHEBF  (Continued). 

Or.  B.  &  C.  Ann.  C.  A  8 1814 

S.  D.  Pen.  Code 712 

Colo.  Gen.  Laws 905 

Okl 2580 

Nev.  Comp.  Laws 4779 


ACANSLAUGHTES. 

People  V. — 

Cox 9 

Coleman 10 

Honshell 10 

Awa 27 

Batchelder 27 

Ring 28 

Vol! 41 

Hunckeler 48 

Perdue 48 

Kinsey 51 

Travis   56 

Carlton 57 

Jamarillo 57 

Carty 

Moan 65 

Swift 66 

More 68 

McCoy 71 

Giancoli 74 

Holing 83 

8amario 84 

Alsemi 85 

Brittan 118 

Pearno 118 

Shaver 120 

McKay 122 

Lewis 124 

Quinn 127 

Melendrez 129 

Smith 134 

Matthai 135 

Miller 135 

Gehrig 

Morales 143 

Gallanar 144 

Wright 4 

Mullen 7 

Lee 


Cal. 

32 

« 
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it 

83 

tt 
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9 

tt 
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tt 
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12 

tt 
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tt 
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16 

tt 
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tt 

380, 

23 

tt 

421 
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484, 

24 

tt 
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tt 

434, 

24 

tt 
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tt 

409, 

50 

tt 

664 

tt 

400, 
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tt 

664 

tt 

354, 

52 

tt 

651 

tt 

628, 

55 

tt 

594 

tt 

551, 

57 

tt 

470 

tt 

542, 

59 

tt 

987 

n 

549, 

62 

tt 

109 

M 

453, 

66 

tt 

669 

tt 

442, 

67 

tt 

694 

M 

69, 

67 

u 

12 

72 

tt 

717 

M 

550, 

77 

u 

470 

tt 

656, 

79 

tt 

378 

C.A. 

704, 

89 

u 

364 
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547, 

94 

tt 

867 

99 

tt 

1110 
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[Refereneet  are  to  Oode  and  Stfttnt«  Sectioni,  Oalifoml*  BEaporls  mnd  Pseifle  Reporter.] 
MANSLAUGHTSB  (Continued). 

Cal.  Kerr's  Cyc.  Pen.  Code 192 

Mont 8295 

Utah 4163 

Idaho   6565 

Wash.  R.  ft  B.  Ann.  C 2397 

Wyo.  Rev.  Stats 4954 

N.  D.  Rev.  Code  of  1905 8797 

Kan.  Gen.  Stats 2088 

Ariz. 176 

N.  M.  Comp.  Laws * 1065 

Tex.  Pen.  Code 198 

Or.  B.  ft  C.  Ann.  C.  ft  S 1750 

Neb.  Pen.  Code 5 

S.  D.  Pen.  Code 241 

Colo.  Gen.  Laws 710 

Okl 2175 

Nev.  Comp.  Laws 4673 

MAYHEll 

People  V. — 

Dobson 31  Cal.  497 

Hardin 37  "  258 

Golden 62  "  542 

Schenick  65  «  625,      4  Pac.  675 

Wright   93  «  564,    29     "      240 

Plyler 121  "  160,    53      "     553 

Plyler 126  "  379,     59      "     904 

Schoedde 126  "  373,    58     «     859 

Cal.  Kerr's  Cyc.  Pen.  Code 203 

Mont 8304 

Utah 4171 

Idaho   6577 

Wash.  R.  ft  B.  Ann.  C 2407 

Wyo.  Rev.  Stats 4960 

N.  D.  Rev.  Code  of  1905 8832 

Kan.  Gen.  Stats 2113 

Ariz 184 

N.   M.  Comp.  Laws 1082 

Tex.  Pen.  Code 612 

Or.  B.  &  C.  Ann.  C.  ft  S 1762 

Neb.  Grim.  Code 15 

S.  D.  Pen.  Code 310 

Colo.  Gen.  Laws 736 

Okl 2190 

Nev.  Comp.  Laws 4697 


1726  IPPENDEC 

[RefereneM  mre  to  Ood«  and  Btstato  Sectioni,  OalifonU  It«portc  and  Psdfle  Reporter.] 

MISDBMBAKO& 

People  v.— 

Johnson 50  Cal.  98 

Kalloch 60     "  113 

Pingree 61     "  141 

MeiggB  Wharf  Co 65     "  99,      3  Pac.  491 

Barrett 6C.A.  578,     92      "     647 

Cal.  Kerr'B  Cyc.  Pen.  Code 17 

Mont 8109 

Utah 4063 

Idaho   6311 

Waah.  B.  &  B.  Ann.  C , 22C3 

Wyo.  Bev.  Stata 5191 

N.  D.  Bev.  Code  of  1905 8534 

Kan.  Gen.  Stats 2191 

Ariz. 17 

N.  M.  Comp.  Laws 1044 

Tex.  Pen.  Code 54 

Or.  B.  &  C.  Ann.  C.  &  S. 1230 

Neb.    Crim.    Code 247 

S.  D.  Pen.  Code 6 

Colo.  Gen.  Laws 760 

Okl 1927 

Nev.  Comp.  Laws 3989 

MUBDER. 

People  ▼.— 

Daniels 1  Cal.  106 

Baker 1  "  403 

MoCauley 1  ««  379 

San  Martin 2  "  484 

Navis 3  "  106 

Gilmore 4  "  376 

Kohle 4  "  199 

Logan 4  *•  188 

Thompson 4  **  238 

Lee 5  "  353 

Kohler 5  "  72 

Milgate 5  "  127 

Arc 6  "  207 

Beeler 6  "  246 

Cottle 6  "  227 

Diaz 6  «  248 

Freeland 6  **  96 

Garrett 6  «  203 

Gill 6  "  637 


APPENDIX.  1727 

[BeforencAt  are  to  Oode  and  SUiata  flaettons,  OalifoniSa  Biporta  and  Paddo  Beportar.] 
IffUBDEB  (Continned). 

People  v.— 

KeUey : . . . .     6  Cal.    210 

Laf  uente 6  "  202 

Ijockwood 6  "  205 

March 6  "  543 

Stonecifer 6  "  405 

WiUiams    6  "  206 

Roberts 6  "  214 

Gill    7  "  356 

Stewart   7  "  140 

Butler  8  "  435 

Hurley 8  "  390 

McCalla 8  «  301 

Moore   8  "  90 

Payne   8  "  341 

Quincy    8  "  89 

Dolan    : 9  "  576 

Galvin • 9  "  115 

Lloyd    9  "  54 

Plummer   9  "  298 

Steventon    9  "  273 

Wallace 9  •*  30 

AcoBta  10  "  195 

Bearss    10  "  68 

Choiser   10  "  310 

Glenn    10  "  32 

Goldbury    10  "  312 

Judd  10  "  313 

BodriRuez    10  "  50 

Murray   10  "  309 

Ah  Fong 12  "  ^346 

Miller    12  "  291 

Plummer 12  "  256 

Keenan 13  "  681 

Elyea 14  "  144 

Woppner 14  "  437 

CosteUo   15  "  350 

Cuintano    ..: 15  "  327 

Marquis    15  "  38 

Moice   15  "  330 

Wyman    15  "  70 

Arnold    15  "  476 

Ah  Fung   16  "  137 

Reynolds    16  "  128 

Ah  Fung 17  "  377 

Bealoba   17  "  389 


1728  APPENDIX. 

[References  are  to  Oo4e  and  Biatnto  Seetiona,  Oalifonia  Beporta  and  Padde  Bepeiter.] 

MUBDEB  (Continued). 

People  V. — 

Chung  Lit 17  Cal.   320 

Gibson  17  '*  283 

Lamb  17  "  323 

Lee   17  ••  76 

Lombard    17  "  316 

Price   17  "  310 

Kobinson    17  *•  363 

Tbarra   17  -  166 

WilUams    17  "  142 

Eomero    18  "  89 

Williams    18  '*  187 

Bobinson    19  "  40 

Simmonds    19  "  275 

Tinder    19  "  539 

Boggs   20  "  432 

Gatewood    20  "  146 

Myres  : 20  "  618 

Newberry    20  "  439 

Noll 20  "  164 

Belencia 21  "  544 

Lawrence   21  "  368 

Vance 21  «  400 

Symonds 22  "  348 

Colmere 23  "  631 

Gaunt 23  *'  156 

Bruzzo 24  "  41 

Carkhuff 24  "  640 

Coffman 24  "  230 

Sanchez   24  *«  17 

Williams    24  "  31 

Poren 25  "  361 

Anderson    26  "  129 

Smith 26  "  665 

Hodges 27  "  340 

King 27  "  507 

Pool 27  "  572 

Dodge 28  "  445 

Henderson 28  "  465 

Olwell 28  "  450 

Stewart 28  "  395 

Woods 29  "  63S 

Byrnes 30  "  206 

Campbell 30  "  312 

Dodge 30  "  448 

Strong 30  "  151 

Bagnell 31  **  409 


APPENDIX.  1729 

[Befercaeei  are  to  Code  and  Stotnte  Seetiong,  Oalifornia  Reports  and  Paciflo  Reporter.] 

MX7KDEB  (Continued). 

People  V. — 

Barry  31  Cal.  357 

Gibson 31  "  620 

Smith 31  "  466 

Arceo 32  "  40 

Brown 32  "  48 

Dick 32  "  213 

Lachanais 32  "  433 

McGuire ' *. 32  "  140 

Williams 32  "  280 

Cronin 34  "  191 

Dick 34  "  663 

Ferguson 34  "  309 

Nichols 34  "  211 

Cook 35  "  107 

Milsaps 35  "  47 

Vernon 35  "  49 

Lewis 36  "  531 

Taylor 36  "  255 

Dick 37  "  277 

Scroggins    37  "  676 

Francis 38  "  188 

Bonilla 38  "  699 

Anderson    39  "  703 

Best 39  "  690 

Dennis 39  "  625 

Gelabert 39  "  663 

Long 39  "  694 

Murphy 39  "  52 

Dick 39  "  705 

Walah 39  "  705 

Campbell 40  "  129 

Coyodo 40  "  585 

Edwards 41  "  640 

McCroey 41  "  458 

Renfrew 41  "  37 

Ah  Ying 42  "  18 

Bull 42  "  196 

Clarke 42  "  623 

Padilla 42  "  535 

Donovan 43  "  162 

Fair 43  "  137 

Sanford 43  "  29 

Valencia 43  "  552 

Walsh 43  "  447 

Williams 43  "  344 

109 


1730  APPENDIX. 

[Befer«ne6s  are  to  Oo4«  and  Stotato  Seetioni,  GftlifornU  Reports  and  Paeifla  Beportor.] 
MITBDEB  (Continned). 

People  V. — 

Anderson   44  Gal.     65 

Armstrong 44  "  326 

Devine 44  "  452 

Hart 44  "  598 

Haun 44  "  96 

McLaughlin 44  "  435 

Prospero 44  "  186 

Cage 45  "  248 

Donahue 45  "  321 

Fenwick ....45  "  287 

Murphy ....45  "  137 

Valencia 45  "  304 

Woody 45  "  289 

Wright 45  "  260 

Crenshaw 46  "  65 

Devine 46  "  45 

Johnston 46  "  79 

Mortimer 46  "  114 

Bobinson 46  "  94 

BusseU 46  "  121 

Ah  Pat 47  «  631 

Ah  You 47  •*  121 

Brannon 47*  "  97 

Davis 47  "  93 

•  Martin ' 47  "  101 

McDonnell 47  "  134 

Weaver 47  "  106 

Ah  Fat    48  «  62 

Ah   Wee 48  "  236 

Cage 48  "  323 

Doyell 48  •*  85 

Free! 48  "  436 

McCarty 48  "  557 

Indian  Peter .48  "  250 

Johnston 48  "  549 

Manning 48  "  335 

Ah   Kong 49  "  6 

Ah  Dat 49  "  652 

Ah  Who 49  "  32 

Alibez 49  "  452 

Bell 49  "  485 

Buckley 49  "  241 

Colson 49  "  679 

Cotta 49  "  166 

Estrado....:    49  "  171 


APPENDIX.  1731 

[Referene«t  are  to  Code  and  St»tut«  Seetions,  Oalifornift  Beporta  and  Paeiflo  Beportar.) 
BCUBDEB  (Continued). 

People  V. — 

Geider    49  Cal.   643 

Perdue 49  "  425 

Vasquez 49  "  560 

Welch 49  "  174 

West 49  "  610 

Granice 50  "  447 

Keith 50  "  137 

Gurley 50  "  469 

Ah  Sing 61  "  372 

Atherton 51  "  495 

Chin  Mook 51  '«  597 

Granic«   61  "  375 

Cahill 62  •*  463 

Leith 52  "  251 

Ah  Ton 53  "  741 

Ah  Yute 53  "  613 

Vaza 53  «  690 

Bell 53  "  119 

Casey 53  «  360 

Curlee 63  "  604 

Gibson 63  •*  601 

Hersey 63  "  574 

Hicks   53  "  354 

Montgomery 63  *'  576 

Morino 63  "  67 

Sprague 63  "  422 

Sprague 53  **  491 

Taing 63  "  602 

Yarnum 63  **  630 

Yoakum 63  **  666 

aarke 64  "  412 

Colby 64  "  184 

Ah  Yute 64  «  89 

Ah  Chung 64  "  398 

Sprague : 64  "  92 

Wong  Ah  Ngow 54  "  151 

Alviso 65  '*  230 

Alvitre 65  "  263 

Hogdon 65  "  72 

MUes    56  "  207 

Bedinger 65  "  290 

Ah  Yute 66  "  119 

Anthony 66  "  397 

Brown 56  "  405 

Crowley 56  "  36 


1732  APPENDIX. 

(Befereneci  are  to  Code  and  Statute  Sections,  Oalifomia  Reports  and  Pacific  Beporter.J 

MUBI>EB  (Continued). 

People  V. — 

McGarvey  56  Cal.  327 

Ramirez 56  **  533 

Putado 67  "  345 

Gaunce 57  "  154 

lame 57  "  115 

Malaepina 57  "  628 

Bmith ^.  57  "  130 

Wolif 57  "  94 

Flahve 58  "  249 

Puqua 58  "  245 

Mortieer 58  "  262 

Brown 59  "  345 

Campbell 59  "  243 

DaUey 59  *•  600 

Hunt 59  **  430 

Quackenbuah. 59  "  396 

Qurise 59  «  343 

SUvera 59  "  592 

Smith 59  **  601 

Taylor 59  *'  640 

Wreden 59  •*  392 

Ah  Lee 60  "  85 

Flannigan 60  "  2 

Simona 60  "  72 

Sing    Lum 60  "  6 

Wheeler 60  "  581 

Aleck 61  "  137 

Cochran 61  "  548 

Grya 61  "  164 

Herbert 61  "  544 

Hong  Ah  Duck 61  "  387 

Johnson 61  "  142 

Kern 61  "  244 

Messersmith 61  «  246 

Morine 61  "  367 

Sing  Lung 61  "  538 

Strange 61  "  496 

Uwahah 61  "  142 

Ah  Luck 62  "  503 

Grisby 62  "  482 

Hamilton 62  "  377 

Hoin 62  «  120 

Tamkin 62  "  468 

Westlake • 62  "  303 

Garcia 63  "  19 


1  Pac.  347 


APPENDIX  1733 

[Befereneei  are  to  Code  and  Stainte  Seotioni,  Oilifomia  Beporis  and  Pacific  Reporter.] 

MUBDEB  (Continued). 

People  ▼.— 

Hurtado    63  Cal.  288 

Jones 63  "  168 

Eaten 63  "  421 

Schmidt 63  "  28 

Soto 63  "  165 

Wong  Ah  Teak 63  "  544 

Ah  Fook   64  "  380, 

Majors 

Collins 64  "  293 

Fong   Ah   Sing    64  "  253 

Murbach 64  "  369 

McDowall 64  "  467 

echmidt 64  "  260 

Troia 64  "  152 

Young 64  "  212 

Bush 66  "  129 

Bennett 65  "  267 

Biggins 65  "  564 

Forsythe 65  "  101 

Keefer 65  "  232 

LeEoy 65  "  613 

Majors 65  "  100 

Majors 65  "  138 

Moan 65  "  216 

Munn 65  "  211 

Soto 65  "  621 

Turcott 65  "  126, 

Wong   Ah   Bang 65  "  305 

Wasson    65  "  538 

Zimmerman    65  "  307 

Abbott 

Lyle 

Sylvas 

Martinez 66  "  278, 

Samsels 66  "  99, 

Webber 66  "  391, 

Bexy 67  "  223, 

Langton   67  "  427, 

Lennox 67  "  113, 

O'Neal 67  "  378, 

Munn 

French 

Sullivan 

Johnson 

EobertBon 67  "  646, 


2 

30 
28 
30 
3 
30 
28 
30 
3 
3 
4 
3 
3 
4 
3 
3 
3 
3 
4 
3 
4 
4 
4 
4 
4 
5 
5 
4 
5 
7 
7 
7 
7 
7 
7 
8 
8 
7 


744 

847 

233 

608 

124 

814 

231 

628 

590' 

868 

570 

402 

818 

649 

401 

597 

644 

650 

664 

461 

19 
555 

20 
769 
977 
246 
261 
1061 
679 
643 
843 
260 
790 
790 
822 
520 
690 
600 
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(B«fereneea  art  to  Ood«  tad  8ta*«to  BaotioiiA,  Oallfoniift  Beportf  i 

MUBDEB  (Continued). 

p6opl«  T. — 

Vierra    67  Cal. 

Brick 68  " 

Bush 68  « 

DeWitt 68  « 

Hamblin 68  " 

Laeson 68  " 

McCurdy 68  " 

French 69  " 

Lee   Gam 6»  " 

Scott 69  " 

Wong  Ah  Foo   69  " 

Daniels 70  " 

Fong  Ah  Sing 70  « 

Jung  Quong  Sing 70  " 

Bush 71  " 

Gonzales 71 

Knapp • 71  " 

Bogers 71  " 

Brady 72  " 

Brown 72  " 

Huff 72  " 

Keniaghan 72  " 

Lee  Sare  Bo 72  «* 

Bezy 73  " 

DavU 73  " 

Goslaw   73  " 

Ketchum 73 

Kunz 73  " 

Bamirez 73  ** 

Sutton i 73  " 

Williams 73  " 

Dimmig 74  « 

Lee  Chuck 74  " 

Yut   Ling 74  " 

Dye 75  " 

Williams 75  " 

Brown 76  " 

Cox 76  " 

Goldenson 76  " 

Carty 77  " 

Farmer 77 

Irwin 77  " 

Leong  Sing 77  ** 

Mahoney 77 

Lee  Chuck 78  " 
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231, 

,       7 

Pae. 

640 

190, 

8 

«< 

858 

623, 

10 

M 

169 

584, 

10 

M 

212 

101, 

8 

C< 

6S7 

18, 

8 

<C 

517 

576, 

10 

<« 

207 

169, 

10 

« 

37S 

552, 

11 

«< 

183 

69, 

10 

c< 

188 

180, 

10 

<( 

675 

521, 

11 

«< 

655 

8, 

11 

«< 

323 

469, 

11 

<4 

755 

602, 

12 

C< 

781 

569, 

12 

M 

783 

1, 

11 

(« 

783 

565, 

12 

«( 

679 

490, 

14 

«« 

202 

390, 

14 

M 

90 

117, 

13 

M 

168 

609, 

14 

f€ 

566 

623, 

14 

ft 

310 

186, 

14 

« 

687 

353, 

15 

I( 

8 

353, 

14 

« 

788 

635, 

15 

€€ 

353 

313, 

14 

«€ 

836 

403, 

15 

<« 

33 

243, 

15 

<f 

86 

531, 

15 

«< 

97 

164 

,     15 

« 

619 

569, 

16 

€t 

322 

569, 

16 

« 

489 

108, 

16 

(C 

537 

306, 

17 

«« 

211 

573, 

*     18 

« 

678 

281, 

,     18 

€€ 

332 

328, 

19 

« 

161 

213, 

19 

M 

490 

1, 

,     18 

(C 

800 

494, 

20 

C« 

254 

117, 

>    19 

« 

254 

529, 

>     20 

C« 

73 

317, 

20 

M 

7.M 
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78  Cal.     41 


[Beferences  are  to  Code  and  St*tat«  Sectiong,  Oalifornia  Beiwxia  and  Pacific  Reporicr.] 

MUBDEB  (Continued). 

People!  V. — 

O'Brien    

O'Neil 78 

Von 78 

Bowers 79 

McNabb 79 

Bushton 80 


ti 


<i 


(( 


<i 


Dunne    

Elliott 

Olsen 

Bowman 

Lanagan , 

Stone 

Beaver 

Mullingfl 

Clark , 

Languist 

Adams 

Clark 

Murray 

Turner 

Walpole 

Ah  Gee  Young. . , 

Chun  Heong 

Eubanks 

Tarn    Poi 

Bemmerly   

Powell 

Chew  Sing  Wing 

Travere 

Wallace 

Merkle 

Smith 

Bruggy 

Bruggy 

Bawden 

Brooks 

Ah  Jake 

Ah   Lem 

Curtis 

Don    Guli 

Freeman 

McNulty , 

Thomson , 

Cowgill 


80 
80 
80 
81 
81 
82 
.83 
83 
84 
84 
85 
85 
85 
85 
85 
86 
86 
86 
86 
87 
87 
88 
88 
89 
89 
89 


90 
91 
91 
92 
92 
92 
9^ 

92 
93 


(I 
« 

a 
a 
tt 
tt 
« 
<i 
II 
II 
II 
II 
« 
II 
u 
a 
It 
II 
II 
11 
u 
II 
II 
II 
II 


388 
1 
415 
419 
160 


u 
II 
tt 
It 
II 
It 
II 

II 
It 


20  Pae, 
20     " 


20 
21 
21 
22 


34, 

21 

296, 

22 

122, 

22 

566, 

22 

142, 

22 

36, 

22 

419, 

23 

138, 

23 

573, 

24 

23, 

24 

231, 

24 

203, 

24 

350, 

24 

432, 

24 

362, 

24 

329, 

24 

329, 

24 

295, 

24 

225, 

24 

117, 

25 

348, 

25 

268, 

25 

233, 

26 

158, 

26 

82, 

26 

79, 

26 

26 

26 

195, 

27 

174, 

27 

98, 

27 

282, 

28 

188, 

28 

607, 

28 

359, 

28 

28 

506, 

28 

596, 

29 

It 


It 


tt 


It 


It 

« 
II 
II 
it 
It 
It 
It 
II 
<l 
II 
tt 
It 
tt 
It 
II 
It 
It 
II 
It 
tt 
tt 
II 
It 
u 
u 
tt 
It 
tt 
tt 
(( 
It 
tt 
It 
II 
It 
tt 


359 
705 
35 
752 
843 
127 
549 

1130 
207 
125 
917 
482 
975 
321 
229 
313 
153 
629 
726 
666 
857 
657 
860 

1021 

1014 
998 
266 
481 

1099 
88 
650 
642 
638 
756 
965 
204 
72 
595 
286 
223 
782 
261 
816 
589 
228 
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[Refereneei  are  to  Ood«  and  SUioU  BmUoiu,  OAlifoxnU  SeporU  and  Pftdfie 
MUBDEB  (Continaed). 
People  T.^ 

McNulty   98  Cal.   427, 


Bruggy 93 

Smith 93 

Lee  Tune   Chong 94 

Lem   Perle    94 

Mitchell 94 

Murray 94 

Smalling 94 

McNulty 95 

Vincent 95 

I^ane 96 

Wong   Ark 96 

Ah  Lee  Doon 97 

McDermott 97 

Ah  Len    98 

Bemmerly 98 

Hawee 98 

Smith 98 

Walters 98 

Hyndman .99 

Lane 100 

Mitchell 100 

Vital 

Lane 101 

Crews 102 

Strybe 

Toung   102 

Sherman 103 

Fredericks 104 

McSweeney 

Morasco 

Kilvington 104 

Neary 104 

Anderson 105 

Azoflf    105 

Collins 105 

Leary 105 

Smith 105 

Ward 105 

Worthington 105 

Button 106 

Frederickfl 106 

Gibson 106 

Schmitt   106 


(( 


(( 


« 


« 


(I 


« 


« 


u 


tt 


f< 


(I 


u 


«< 


tt 


tt 


« 


tt 


(4 


« 


f< 


« 


« 


a 


it 


u 


u 


$1 


(( 


« 


(I 


« 


«( 


« 


<« 


« 


tt 


tt 


w 
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427, 

r     26 

t 

Pac. 

597 

29 

4< 

ei 

476, 

29 

U 

26 

445, 

r     29 

« 

64 

379, 

29 

tt 

776 

45, 

29 

tt 

709 

550, 

29 

tt 

1106 

212, 

29 

« 

494 

112, 

29 

** 

421 

594, 

30 

tt 

963 

425, 

30 

tt 

581 

596, 

31 

tt 

580 

125, 

30 

tt 

lllo 

171, 

31 

tt 

933 

247, 

32 

t* 

7 

133, 

32 

e* 

880 

299, 

33 

t€ 

263 

648, 

33 

t* 

791 

218, 

33 

t€ 

58 

138, 

32 

t€ 

864 

1, 

33 

it 

782 

379, 

34 

«« 

856 

328, 

34 

K 

698 

34 

M 

617 

513, 

36 

«« 

16 

174, 

36 

tt 

367 

36 

t€ 

3 

411, 

36 

<« 

770 

409, 

,     37 

C« 

388 

400, 

38 

«< 

51 

38 

tt 

743 

38 

tt 

423 

86, 

37 

ft 

799 

373, 

37 

tt 

943 

32, 

,     38 

tt 

513 

632, 

39 

tt 

59 

504, 

,     39 

« 

16 

486, 

39 

« 

24 

676, 

39 

tt 

38 

335, 

38 

tt 

945 

166, 

38 

tt 

689 

628, 

39 

tt 

1073 

554, 

39 

c« 

944 

458, 

,     39 

tt 

864 

48, 

39 

€€ 

2(H 

APPENDIX. 

[ReferenceB  are  to  Cod«  and  Statute  Seetioni,  Oalifomia  Beporta 

BlUBBEB  (Continued). 

People  T. — 

Smith   106  Cal. 

West 106  " 

Gress 107  " 

Chin  Hane 108  " 

Evans 

Byan 108  " 

Young 108  " 

Hccker 109  " 

fihattuck 109  " 

Kamaunu 110  " 

Conkling Ill  " 

Craig Ill  " 

Shaw Ill  " 

Howard 112  " 

MarshaU 112  " 

BuBby 113  " 

Cummings 113  " 

Worden 113  " 

Kennett 114  " 

Miller 114  " 

Roemer 114  " 

KlosB 115  " 

Larrabee 115  " 

McCarthy 115  " 

Muhlner 115  " 

Worthington 115  " 

Durrant 116  " 

Sehorn 116  " 

Sierp  116  « 

Hill 116  " 

AUender U7  " 

Cady 117  " 

Ebanks 117  " 

Lewis    117  " 

Wong  Chuey   117  " 

Colvin    118  " 

Holmes    118  " 

Newcomer    118  " 

Yokum    118  " 

Durrant    119  " 

Durrant    119  " 

Edgar    119  " 

Hubert    119  " 

Van    Horn    119  " 

Barthleman    120  " 
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89 

,  39 

Pac 

.  40 

89, 

39 

u 

207 

461, 

40 

« 

752 

597, 

41 

f( 

697 

41 

« 

444 

581, 

41 

1( 

451 

8, 

41 

u 

281 

451, 

42 

tl 

307 

673, 

42 

« 

315 

609, 

42 

« 

1090 

616, 

44 

u 

314 

460, 

44 

u 

186 

171, 

43 

u 

593 

135, 

,  44 

l< 

464 

42, 

44 

<< 

718 

181, 

45 

(4 

191 

88, 

45 

« 

184 

569, 

45 

l< 

844 

18, 

45 

II 

994 

10, 

45 

it 

986 

51, 

45 

II 

1003 

567, 

47 

It 

459 

158, 

46 

II 

922 

255, 

46 

II 

1073 

303, 

47 

II 

128 

242, 

46 

II 

1061 

179, 

,    48 

II 

75 

503, 

48 

i( 

495 

562, 

48 

(( 

711 

562, 

48 

II 

711 

81, 

48 

It 

1014 

10. 

>  48 

tl 

908 

652, 

49 

l< 

1049 

186, 

48 

(( 

1088 

624, 

49 

II 

833 

349, 

,  50 

« 

539 

444, 

50 

It 

675 

263, 

50 

II 

405 

437, 

50 

II 

686 

54, 

50 

II 

1070 

201, 

51 

tl 

185 

123, 

-  51 

l( 

29 

216, 

.  51 

It 

329 

323, 

>    51 

It 

538 

7, 

52 

II 

112 
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[B«ferenoM  m  til  CM«  «nd  Stadatt  Beetfoni,  OalitomU  B«portt 
MUBBEB  (Oontinned). 

People!  T. — 

Chew  Wing  Qow 120  Cal. 

Dice   120  « 

Bbanka    120  " 

Gregory    ; 120  " 

MarehaU    120  " 

Eeed 

.    Southern 120  " 

Woon  Tuck  Wo 120  " 

Clark    121  " 

Miller    121  " 

Soarcey   121  " 

Smith    121  " 

Arrighini    122  " 

Chavez    122  " 

Elkins    122  " 

PellowB    122  " 

Glearon    122  " 

Knott    122  " 

Miln«r    129  " 

Worthington    122  '* 

Gross    123  " 

Hill    123  " 

Denomme    

HiU    123  " 

Owens    123  " 

Phelan  ' 123  " 

Scott    123  ** 

Evans    124  " 

Farley    124  *' 

Griner    • 124  " 

Crandall    125  " 

Harris   125  " 

Miller    125  " 

Winters    125  " 

Matthews    

Molina    126  " 

Cole   127  " 

Ellsworth    127  " 

Eslabe   127  " 

Gleason    127  " 

Soap    127  " 

Flannelly    128  " 

Buchanan   129  " 

Lee  Dick  Lung   129  " 

Mitchell    129  " 


sad  Padflo  Beportar.] 


208, 

,    52  P&c 

.  667 

189, 

>    52 

u 

477 

626, 

>    52 

it 

1078 

16, 

>    52 

« 

41 

70, 

>    52 

€t 

129 

52 

<( 

835 

645, 

53 

« 

215 

294, 

,    52 

(( 

833 

633, 

54 

(4 

147 

343, 

,     53 

« 

816 

1, 

53 

tt 

359 

355, 

r     53 

«< 

802 

121, 

54 

« 

591 

134, 

54 

« 

589 

654, 

55 

« 

599 

233, 

,    54 

tt 

830 

370, 

55 

tt 

123 

410, 

55 

M 

154 

171, 

54 

tt 

833 

583, 

,    55 

tt 

396 

389, 

55 

tt 

1054 

47, 

55 

M 

692 

56 

«< 

98 

571, 

56 

tt 

443 

482, 

,    56 

tt 

251 

551, 

56 

tt 

424 

434, 

,    56 

tt 

102 

206, 

56 

tt 

1024 

594, 

57 

<( 

571 

19, 

56 

<4 

625 

129, 

57 

W 

785 

94, 

57 

tt 

780 

44, 

57 

tt 

770 

325, 

57 

t€ 

1067 

58 

tt 

371 

505, 

59 

tt 

34 

545, 

59 

tt 

984 

595, 

60 

<4 

161 

243, 

59 

44 

577 

323, 

59 

44 

592 

408, 

59 

44 

771 

83, 

60 

44 

670 

330, 

61 

44 

1120 

491, 

62 

tt 

71 

584, 

62 

it 

1S7 
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[ReftrasMi  an  to  <MU  and  Staliiit  Cketlcna,  Oallionia  BeporU  and  Paeifle  Reporter.] 
MUBBBB  (Continued). 

People  V. — 

Putman    129  Cal.    259, 


Sullivan    129 

Yereneseneckockockhofl   129 

Brown    130 

Clark   130 

Emerson    130 

Anderson    131 

Brooks    131 

Tapia    131 

Young    

Botkin    132 

Grimes    132 

Lem   Deo    : 132 

Methever    132 

Owens   132 

Suesser    ^ 132 

Callego    133 

Shears    133 

Anmya    134 

Enwright    134 

McParlane   134 

Boss    134 

Teshara    134 

Westlake 114 

Daily    135 

Dorian 135 

Boss   135 

Zeigler    ^    135 

Almendares    136 

Gonzales   136 

Bader    136 

Adams    137 

Wheelock    

Cebulla    ....137 

Lee  Look    137 

Dobbins    138 

Fitzgerald  138 

Huntington    138 

McFarlane    138 

Morine   138 

Glaze    139 

Wong  Bin  139 

Chew  Lan  Ong  141 


it 


ti 


(I 


«< 


« 


« 


<i 


(I 


« 


M 


<l 


(( 


(( 


<C 


tt 


tt 


tt 


« 


t( 


tt 


It 


tt 


tt 


tt 


tt 


tt 


tt 


tt 


U 


« 


tt 


It 


tt 


« 


If 


tt 


€1 


tt 


M 


259, 

,  61  Pac 

.  961 

557, 

62 

II 

101 

497, 

58 

II 

156 

62 

It 

111 

591, 

62 

tt 

1072 

642, 

63 

tt 

138 

562, 

62 

« 

1069 

352, 

63 

M 

668 

311, 

63 

tt 

464 

647, 

63 

tt 

1001 

63 

tt 

837 

231, 

64 

tt 

286 

30, 

64 

tt 

101 

199, 

64 

tt 

265 

326, 

64 

tt 

481 

469, 

64 

11 

770 

631, 

,    64 

tl 

1093 

295, 

65 

II 

572 

154, 

65 

tl 

295 

531, 

66 

It 

794 

527, 

66 

II 

726 

618, 

66 

II 

865 

256, 

66 

It 

229 

542, 

66 

tt 

798 

505, 

66 

tt 

731 

104, 

67 

It 

16 

489, 

67 

II 

761 

59, 

,    67 

II 

13 

462, 

67 

tt 

754 

660, 

69 

tt 

492 

666, 

69 

tt 

487 

253, 

68 

II 

707 

580, 

70 

II 

662 

68 

It 

579 

314, 

70 

tt 

181 

590, 

70 

tt 

660 

694, 

72 

tt 

339 

39, 

70 

tt 

1014 

261, 

70 

tl 

284 

481, 

71 

II 

568 

72 

It 

48 

626, 

72 

tt 

166 

154, 

72 

tl 

965 

60, 

72 

tt 

505 

550, 

,  75 

tt 

186 
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[Ref«reiic€f  art  to  Code  and  Statata  Seetioni,  Oalifomia  Beporta  and  Pacifle 
MUBBEB  (Continued). 

People  Y. — 

Creeks  141  Cal.  529 


Glover  141 

Iieung  Ock   141 

Kennedy 

Lee   Fook    141 

Manoogian    141 

Teshara   141 

Wardrip    141 

Ochoa   142 

Suesser    142 

Ung  Ting  Bow    142 

Zeigler  142 

Adams   143 

Balkwell    143 

Buckley   143 

Donnelly   143 

Gonzales    143 

Lawrence    143 

Lee  Look    143 

PadiUa    143 

Stoll   143 

Kennedy   144 

Moran    144 

Wright 144 

Milton 145 

Sing  Yow   145 

Sowell   145 

Thomson    145 

Wood   145 

Antony    146 

Chin  Non    146 

Lee  Look   116 

Manning    146 

Murphy    146 

Eldridgp    147 

Warner    147 

Woods    147 

Brown    148 

Cook    148 

Easton    148 

Gray    148 

Lamar    148 

Mahatch    148 

McClure 148 

Fallon    149 


« 


M 


U 


(( 


« 


(( 


<( 


« 


« 


« 


<l 


« 


U 


a 


« 


it 


« 


c< 


M 


« 


« 


« 


it 


(t 


H 


€t 


t( 


it 


it 


u 


u 


it 


(( 


(( 


« 


it 


a 


It 


u 


u 


it 


it 


(( 


Dd  Pacifle  Reporter.] 

529 

,     75 

Pac. 

.  IQl 

233, 

74 

« 

745 

323, 

74 

«( 

986 

75 

M 

845 

548, 

75 

M 

188 

592, 

75 

C< 

177 

633, 

,     75 

t€ 

338 

229, 

»     74 

tf< 

744 

268, 

75 

CC 

847 

354, 

75 

t€ 

1093 

341, 

75 

€€ 

899 

337, 

75 

*t 

1090 

208, 

76 

<C 

954 

259, 

76 

*4 

1076 

375, 

77 

€t 

169 

394, 

77 

€t 

177 

605, 

77 

(« 

448 

148, 

76 

« 

893 

216, 

>    76 

<« 

1028 

158, 

76 

€€ 

889 

689, 

77 

** 

818 

634, 

78 

« 

34 

48, 

77 

<« 

777 

161, 

77 

«< 

877 

169, 

78 

«( 

549 

1, 

78 

«< 

235 

292, 

78 

«< 

717 

717, 

79 

M 

435 

659, 

79 

•* 

367 

124, 

79 

€€ 

858 

561, 

80 

«( 

681 

567, 

80 

<C 

858 

100, 

79 

«C 

856 

502, 

80 

C« 

709 

782, 

82 

M 

442 

546, 

82 

c« 

196 

265, 

,    81 

«« 

652 

743, 

84 

<c 

204 

234, 

83 

«c 

43 

50, 

82 

«« 

840 

507, 

83 

« 

707 

664, 

83 

<4 

993 

200, 

82 

«< 

779 

418, 

83 

<« 

437 

287, 

86 

«« 

680 
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[Refereneei  ur«  to  Cdde  and  Statute  Seetioni,  Oalifornia  Beporti  and  Pacific  Reporter.] 
MX7BDEB  (Oontinued). 

Peoplci  T. — 

Peld  149  Cal.   464 


Maug^hs   149 

Staple* 149 

Trebilcox    149 

Weber    150 

Boeder   150 

Willard    150 

Buck    151 

Oark   151 

Smith 151 

GrUl    151 

Kanffman   152 

Byan    152 

Helm 152 

Manasse 153 

Albitre 153 

Siemsen 153 

Dabner 153 

Besold   

Whalen   

Silver 

Meckel 

Fallon    

Cipolla    

Bowers 

Cowan  

I^tzgerald    

Heart 

HiU   

Lee    

McBoberts   

Olaen   

Bichards 

Waysman   

Frank 2 

Solan!    2 

Brown 3 

Eldridge 3 

Oallaner 3 

Grill 3 

Sollivan 3 

Wong   Sang  Lung 3 

O'Brien 4 

Taylor 4 

Ye  Poo 4 


K 


l« 


« 


« 


M 


<« 


(f 


« 


M 


M 


M 


M 


« 


« 


253 
405 
307 
325 

12 
543 
667 
200 
619 
592 
331 
364 
532 

10 
367 
387 
898 


C.  A.  501 
"  411 
507 
166 
414 
169 
25 

566 
246 
283 
225 
178 
648 
431 
514 
502 
221 
723 
31 
730 


M 


tl 


U 


€* 


U 


<« 


<l 


U 


€i 


U 


M 


M 


it 


U 


86 
86 
86 
86 
87 
87 
89 
91 
90 
91 
91 
92 
92 
93 
94 
95 
95 
95 
97 
98 
98 
98 
99 
100 
82 
82 
82 
81 
82 
81 
81 
81 
82 
81 
83 
83 
84 
86 
86 
86 
86 
84 
89 
87 
89 


Pac. 

u 
a 
II 
II 
II 
« 
tl 
II 
II 

M 
(( 
II 
II 
II 
M 
M 
M 
(( 
<f 
M 
€4 
U 
M 
« 
M 
It 
tl 
it 
M 
11 
U 
tl 
II 
tl 
It 
M 
tt 
M 
tt 
tt 
U 
tl 
tt 
It 


1100 
187 
886 
684 
671 

1016^ 

12J: 

529 
549 
511 
515 
861 
853 
99 
92 
653 
863 
880 
871 
194 
543 
860 
202 
252 
553 
339 
555 

1018 
398 
969 
734 
676 
691 

1087 
578 
281 
670 
832 
814 
613 
834 
843 
438 
215 
450 


« 
<c 
«l 
it 
ti 
tl 
It 
u 
a 
u 


288, 

90 

u 

141 

103 

91 

« 

654 

336, 

92 

M 

313 

482, 

92 

M 

493 

79, 

93 

M 

500 

554, 

95 

M 

45 

569, 

95 

tt 

4S 

613, 

95 

t( 

381 

629, 

95 

« 

384 

107, 

96 

ti 

407 

186, 

96 

tt 

414 

97 

tt 

77 

98 

U 

249 

98 

tt 

861 

99 

tt 

386 

99 

tt 

390 

99 

tt 

nil 

101 

tt 

28 
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[References  an  to  Code  and  Statute  Sectioafl,  GaUfomia  Beports  aad  Paeiile  Seporter.] 
MX7BDEB  (Continued). 

People  v.^ 

James 6  C.  A.  427,    90  Pac.  561 

Huntington 5 

Bolani 6 

Williamson 6 

Quimby 6 

Napoli 7 

KeUey 7 

Simmons 7 

Borrego ' • 7 

Fossetti 7 

Maughs 8 

Duncan 8 

Heacock 

Gamett 

Botkin 

Hayes 

Sidelinger 

Smith 

Baldocchi 

Cal.  Kerr's  Cyc.  Pen.  Code 187-189 

Mont 8290-8292 

Utah 4159-4161 

Idaho 6560-6562 

Wash.  B.  &  B.  Ann.  C 2392 

Wyo.  Bev.  Stats 4950 

N.  D.  Bev.  Code  of  1905 8789 

Kan.  Gen.  Stats 2082 

Ariz 172 

N.  M.  Comp.  Laws • 1060 

Tex.   Pen.  Code 710 

Or.  B.  &  C.  Ann.  C.  &  S 1741 

Neb.    Crim.    Code..^ 3 

S.  D.  Pen.  Code 241 

Colo.    Gen.    Laws 707 

Okl 2162 

Key.  Comp.  Laws 4670 

OBTAININa  MONET  UNDEB  FALSE  FBETEKSE& 

People  V.—* 

Jordan 66  Cal.  10,  4  Pac.  773 

Donaldson 70     "  116,  11  "     681 

Beed 70     "  529,  11  «     676 

Wasserbogle 77     «  173,  19  "     270 

McKenna 81     "  158,  22  "     488 
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[References  are  to  Code  and  Statute  Seotiong,  Oalifomla  Reports  and  Paelfle  Reporter.] 
OBTAHnNG  MONEY  XrNDEB  FAI.SE  PBETENSE8  (Continued). 

People  v.— 

Neustadt   82  Cal.  273,  23  Pac.  488 

Hamberg 84  "  468,  24  "  298 

Mauritzen 84  "  37,  24  "  113 

Ayhems 85  "  86,  24  "  635 

Hong  Quin  Moon. ,[ 92  "  41,  27  "    1096 

Gibbs 98  "  661,  33  "  630 

Murphy 100  "  84,  34  "  623 

Wieger 100  "  352,  34  "  826 

Martin    102  "  558,  36  "  952 

Monaghan 102  "  229,  36  "  511 

Nesbit 102  «  327,  36  "  654 

Millan 106  "  320,  39  «  605 

Simonson 107  "  345,  40  "  440 

Knutte Ill  "  453,  44  "  166 

Cummings    114  «  437,  46  "  284 

Cummings 117  "  497,  49  "  576 

Whelan 117  "  559,  49  "  583 

Bryant 119  "  595,  51  "  960 

Weir 120  '*  279,  52  "  656 

Griffith 122  "  212,  54  "  725 

Cummings 123  "  269,  55  "  898 

Skidmore 123  "  267,  55  "  984 

Lewis    127  "  207,  59  "  830 

*Wynn 133  "  72,  65  "  126 

Howard 135  "  266,  67  "  148 

Cadot 138  "  527,  71  "  649 

Wynn 140  "  661,  74  "  144 

Ward 145  "  736,  79  "  448 

Blake 102  "  269 

Small    1  C.  A.  320,  82  "  87 

Smith 3  "  662,  84  "  449 

Blis 3  "  162,  84  "  676 

Ward 5  "  36,  89  "  874 

Hines    5  "  122,  89  "  858 

Carpenter 6  "  231,  91  "  809 

White 7  "  99,  93  "  683 

t 

Cal.  Kerr's  Cyc.  Pen.  Code 1110 

Mont 8683 

Utah 4395 

Idaho. 709G 

Wash.  B.  &  B.  Ann.  C 2805 

Wyo.  Eev.  Stats 5143 

N.  D.  Eev.  Code  of  1905 ; 9246 

Kan.  Gen.  Stats 2172 
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[References  are  to  Ood«  and  Statute  Sections,  Oelifornia  Reports  and  Paeifle  Reporter.] 
OBTAININO  MONET  UMBBB  FALSE  FBETEKSB8  (GontiDned). 

Ariz 481 

N.  M.  Comp.  Laws 1131 

Tex.  Pen.   Code 293 

Or.  B.  &  C.  Ann.  C.  &  S 1812 

Neb.  Crim.  Code 125 

8.  D.  Eev.  Code 641 

Colo 884 

Okl 2517 

Nev.  Comp.  Lawf 4774 

TABttXXQ  FIOnnOTTB  0HE0E8. 

People  ▼. — 

Eppinger 109  Gal.  894,  41  Pac.  1037 

Eppinger   114      "  350,  46  "  97 

Ellenwood 119     «  166,  51  **  553 

Arlington   123     "  356,  55  "  1003 

Niahiyama    135     "  299,  67  "  776 

Cal.  £017*8  Cyc.  Pen.  Code   476 

Mont 8635 

Utah 4349 

Wash.  B.  &  B.  Ann.  C 2587 

Wyo.  Bev.  Stats 5135 

N.  D.  Bev.  Code  of  1905  9249 

Kan.  Gen.  Stats 2206 

Ariz 434 

N.  M.  Comp.  Laws 1285 

Tex.  Pen.  Code 552 

Neb.  Grim.  Code   147 

8.  D.  Pen.  Code 647 

Colo.  Gen.  Laws 782 

Okl 2520 

Not.  Comp.  Laws 1858 


• 


People  v.— 

Parsons    6  Gal.  487 

Olivera   7  "  408 

McDermott  8  "  288 

Wooster  16  "  435 

Qninn  18  '*  122 

Wallace  23  "  93 

Toung 31  «  563 

Kelley   38  "  145 

Webb   38  "  467 

Curtis   50  ••  95 


APPENDED 

[Bttfereaeei  are  to  Coda  and  StaAuto  SacUoni,  Oalifornia  BaporU 
FEBJUBT  (Gontinued). 

Peoplci  T.— 

Green   54  Cal. 

Lee  Pat   54  " 

BrilHant 58  " 

Clementshaw 59  " 

Kelly  , 59  " 

Davis  61  " 

Barry   : 63  " 

Mitchell    63  " 

Carpenter   64  " 

Perazzo    64  " 

Piatt    67  " 

Webb  70  " 

Ah  Bean    .■ 77  " 

Bartman    81  '* 

Naylor  82  " 

Ail  Sun   92  " 

Ah  Sing    95  " 

Lem  Ton    97  " 

Waite   102  " 

Wells   103  " 

Hiteheoek   104  " 

Porter   104  " 

Meyer 

Strassman   112  ** 

Donlap   113  " 

Howell   114  " 

Bobles   117  " 

Cohen 118  " 

Von  Tiedeman  120  " 

Maxwell  118  " 

Turner  122  " 

Jones   123  " 

Be  Carlo   124  " 

Eodley  131  " 

Eodley  132  " 

Bimpton  133  ** 

Prather  134  « 

Craven-Fair 137  " 

Ennis 137  " 

John  137  " 

Parent   139  " 

Jan  John    144  " 

Wong  Fook  Sam 146  •* 

110 
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and  Faeiflo  Reportar.] 

592 

527 

214 

385 

372 

530 

62 

480 

267, 

,    30  Pac 

.  816 

106, 

28 

«« 

62 

21, 

7 

M 

1 

120, 

11 

M 

509 

12, 

18 

« 

815 

200, 

22 

(« 

292 

607, 

23 

« 

116 

648, 

28 

M 

680 

657, 

30 

« 

797 

224, 

32 

« 

11 

251, 

36 

It 

518 

631, 

37 

it 

629 

482, 

38 

It 

198 

415, 

38 

tt 

•    88 

40 

tt 

953 

683, 

45 

it 

3 

72, 

45 

tt 

183 

250, 

46 

tt 

159 

681, 

49 

M 

1042 

74, 

50 

ft 

20 

128, 

52 

tt 

155 

60, 

50 

U 

18 

679, 

55 

tt 

685 

299, 

55 

tt 

992 

462, 

57 

tt 

383 

240, 

63 

tt 

351 

40, 

64 

tt 

91 

367, 

65 

tt 

834 

436, 

66 

tt 

589 
863 

222, 

69 

tt 

1041 

263, 

70 

tt 

84 

220, 

69 

<t 

1063 

600, 

73 

tt 

423 

284, 

77 

tt 

950 

114, 

79 

U 

848 
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[Refereneei  mre  to  Code  and  St*tuto  Sectiou,  OftUfornlft  Beportc  ftnd  Pftcito  Baporter.] 
PXSBJI7BY  (Continued). 

People  T, — 

Collins    151  Cal.   340,    90  Pac  827 

91     **     329 

Smith   8  C.A.    68,    84     -     452 

Chadwick 4      **       63,    87     «     384 

389 

Collins  6  *'     492,    92  «  513 

Monreal  7  "       37,    93  •*  385 

Combs 98  «  686 

Ju  Bac  Ning 100  «  887 

Cal.  Kerr's  Cyc.  Pen.  Code ♦, 123 

Mont 8234 

Utah 4122 

Idaho 6478 

Wash.  B.  &  B.  Ann.  C 2351 

Wyo.  Bev.  Stats 5070 

N.  D.  Bev.  Code  of  1905 8693 

Kan.  Gen.  Stats 2228 

Ariz 116 

N.  M.  Comp.  Laws 1191 

Tex.  Pen.  Code   201 

Or.  B.  &  C.  Ann.  C.  &  S. 1875 

Neb.  Crim.  Code   155 

8.  D.  Pen.  Code 157 

Colo.  Gen.  Laws 789 

Okl 2074 

Nev.  Comp.  Laws  4741 


• 


People  V. — 

Wallingf ord  60  Cal.   103 

Turner   75     "     226,  16  Pac.  898 

Williams   87     "       78,  24  "  602 

25  "  675 

Halsted    89     "     471,  26  "  961 

Liddell    93      "     633,  29  «  251 

Nichols   110     "     651,  43  "  9 

Bobinson 138     "     491,  71  "  609 

White    2  C.  A.  103,  89  "  857 

Cal.  Kerr's  Cyc.  Pen.  Code 488 

Mont 8642 

Utah 4360,  4362 

Idaho 7049 

Wash.  B.  k  B.  Ann.  C 2605 

Wyo.  Bev.  Stats 4985 


• 
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[Reference!  ftre  to  Code  and  Statute  Sections,  Oalifomia  Report!  and  Paeifle  Reporter.] 
PETTY  LASOENY  (Gontinaed). 

N.  D.  Rev.  Code   9189 

Kan.  Gen.  State.   7177 

Ariz 445 

N.  M.  Comp.  Laws 1114 

Tex.  Pen.  Code 870 

Or.  B.  &  C.  Ann.  C.  &  8 2194 

Neb.  Grim.  Code   119 

S.  D.  Pen.  Code  610 

Colo.  Gen.  Laws 758 

Okl 2470 

Nev.  Coznp.  Laws  » 4803 

PBAOnOINO  DENTISTBY  WITHOUT  A  UOXSNSE. 

People  V. — 

Whitley 144  Cal.   167,    77  Pac.  879 

Cal.  Kerr's  Cyc.  Pen.  Code 435 

Mont 8602 

Utah 759 

Idaho  . , 1365 

Wash.  B.  &  B.  Ann.  C 8421 

Wyo.  Rev.  Stats 2212 

N.  D.  Rev.  Code  of  1906 313 

Kan.  (Jen.  Stats 7177 

Ariz 407 

N.  M.  Comp.  Laws 1044 

Tex.  Pen.   Code    442 

Or.  B.  &  C.  Ann.  C.  &  S 3835 

Neb.  Crim.  Code 4349 

S.  D.  Pen.  Code  285 

Colo.  Gen.  Laws 2071 

Okl 2890 

Nev.  Comp.  Law«  1562 

PBAOTIOIKG  MEDIODVE  WITH0X7T  A  LICENSE. 

People  V. — 

Frazer   54  Cal.  94 

Lee  Wah 71  "  80,  11  Pac.  851 

McNulty   77  "  164,  19  "  237 

Wong  You  Ting  106  "  296,  39  "  627 

Boo  Doo  Hing 122  "  606,  55  "  402 

Gerino    143  "  412,  77  "  166 

Greenall    153  "  767,  96  "  804 

Cal.  Kerr's  Cyc.  Pen.  Code 435 

Mont 8544 
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[Refareaeei  are  to  Cod«  and  Statat«  SeeUoni,  Oalifomia  Seporlc  and  PaciAe  Beport«r.] 

PBACTIOINO  IfEDIOHnB  WITHOUT  A  ZJOBNBE  (Gontiiiaed). 

Utah 1739 

Idaho ...1350 

Wash.  B.  &  B.  Ann.  C 2544 

Wyo.  Bev.  Stats 2202 

N.  D.  Bev.  Code  of  1905 296 

Kan.  Gen.  Stats 7297 

Ariz. 407 

N.  M.  Gomp.  Laws 3703 

Tex.  Pen.  Code   438 

Or.  B.  ft  C.  Ann.  C.  A  a 3801 

Neb.  Crim.  Code   4329 

S.  D.  Bev.  Code 259 

Colo.  Q«n.  Laws 2628 

Okl 2890 

Nev.  Comp.  Laws 5013 


People  v.^ 

Benson  6  Cal.  221 

Demint   8  "  429 

Bernal   10  "  66 

Mills 17  "  27« 

Brannigan 19  "  138 

Brannigan 21  "  337 

Graham   21  "  261 

Blackwell   27  "  65 

Ah  Yek  29  "  575 

Mannhan 38  "  6$ 

Burke 84  "  661 

Tyler 35  "  558 

Tyler 86  ••  529 

Eaton  41  ••  657 

Hamilton    46  "  540 

Kelley 46  *•  855 

Brown   47  "  447 

Parton   49  "  632 

Ardaga   51  "  371 

Boyal  53  "  62 

Caatro  60  «  118 

Mayee   66  "  597,      6  Pae.  691 

Tierney   67  "  54,      7      "       37 

Paeheeo   70  *  478,    11      "     761 

ColUna  75  *'  411,    17      **     430 

Snyder  75  ••  323,    17     «     206 

Lenhon  79  "  631,    21     •«     967 

Wessel  98  «•  852,    28     *     SI6 


APPENDIX. 

[Bafereneei  are  to  Code  and  StatuU  Saetiona,  Galifomia  ReporU  and  Pacific 

RAPE  (Oon tinned). 

People  v.— 

.  DiDsmore   102  Cal.    381, 


1749 


« 


Chavez  103 

Fultz    109 

Knight 

Bangod   112 

Barnejr  114 

Lourintez    114 

Betz    115 

Tarbox   115 

Baldwin  117 

ariiBn    117 

Warner    117 

Oomez    118 

Mayno    118 

Lee 119 

Lambert    120 

Logan    123 

8ha7   125 

Bene 130 

O'Brien    130 

Parks    133 

Harlan    133 

Castro    .* 133 

WiUiams    133 

Figueroa    134 

Totman  135 

Eaton  

Keith    

Curiale  137 

Berbert    138 

Mathews    139 

Wilmot    139 

Keith    141 

Bailey  142 

Howard    143 

Allen    144 

Miller    

Jailles    145 

Ah  Lung  2  C.  A.  278 

Sing    2 

Barr    3 

Morris 3 

Beattj 4 

Fernandez   4 

Kianchino   5 


« 


« 


«i 


« 


<« 


« 


<i 


« 


tt 


« 


M 


U 


tt 


tt 


tt 


It 


tt 


tt 


tt 


tt 


tt 


tt 


tt 


« 


tt 


tt 


<f 


tt 


tt 


tt 


tt 


U 


tt 


tt 


tt 


tt 


tt 


tt 


nd  Pa 

cific  ] 

Reporter.] 

381, 

36 

Pac 

.  661 

407, 

37 

« 

389 

258, 

41 

tt 

1040 

43 

tt 

6 

669, 

44 

tt 

1071 

554, 

47 

f* 

41 

628, 

46 

It 

613 

132, 

46 

tt 

915 

57, 

46 

tt 

896 

244, 

49 

tt 

186 

583, 

49 

tt 

711 

637, 

49 

tt 

841 

326, 

50 

tt 

427 

516, 

50 

M 

654 

84, 

51 

tt 

22 

170, 

52 

tt 

307 

414, 

56 

tt 

56 

151, 

57 

tt 

885 

159, 

62 

tt 

404 

1, 

62 

tt 

297 

3, 

65 

u 

13 

16, 

65 

tt 

9 

11, 

65 

tt 

13 

165, 

65 

tt 

323 

159, 

66 

tt 

202 

133, 

67 

It 

51 

68 

tt 

583 

68 

tt 

816 

534, 

70 

tt 

468 

467, 

71 

tt 

564 

527, 

73 

tt 

416 

103, 

72 

tt 

838 

686, 

75 

tt 

304 

434, 

76 

tt 

49 

316, 

76 

tt 

1116 

298, 

77 

tt 

948 

78 

tt 

227 

301, 

79 

tt 

965 

278, 

83 

tt 

296 

731, 

84 

tt 

242 

50, 

84 

tt 

457 

h 

84 

tt 

463 

409, 

88 

tt 

377 

314, 

87 

tt 

1112 

633, 

91 

tt 

112 
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[Befttreneei  srt  to  Ood«  and  Statute  8«etiont,  Oalifomift  Beportc  and  Paeifie  Beparlar.] 
BAPB  (Continued).  - 

People  ▼. — 

Pong  Chung 6  C.  A.  587,     91  Pac.  105 

MitcheU  5     "       45,     89  "     853 

Davis    6     "     229,    91  "      810 

Gonzalez    6     "      255,     91  "    1013 

Thompson    7     "      616,    95  "     386 

Ah  Lean   7     "     626,    95-380 

Caulfield 7     "     656,    95  "     666 

Scobie  7      "      659,     95  "     667 

Soto    8     "     322     96  "     913 

Corey 8     "      720,    97  "     907 

Sheffield   9S  «       67 

Lewis   98  "    1078 

Vasques   99  "     982 

Ng  Gee  Duck 100  «   1134 

Sykes    101  "       20 

Miles    101  •*      525 

Cal.  Kerr's  Cyc.  Pen.  Code 220 

Mont 8336 

Utah    4217 

Idaho 6765 

Wash.  B.  ft  B.  Ann.  C 2753 

Wyo.  Eev.  Stats 4964 

N.  D.  Bev.  Code  of  1905 8890 

Kan.  Gen.  Stats 2107 

Ariz 230 

N.  M.  Comp.  Laws 1090 

Tex.  Pen.  Code 633 

Or.  B.  ft  C.  Ann.  C.  ft  S 1750 

Neb.  Crim.  Code 12 

S.  D.  Pen.  Code 325 

Colo.  Gen.  Laws   737 

Okl 2251 

Nev.  Comp.  Laws 4698 

BEOBIVINO  STOIiBN  PBOPEBTT. 

People  ▼. — ' 

Avila 4a  CaL  196 

Krager   72     "  459,  14  Pac.  196 

Bice  73     "  220,  14  "  851 

Bibolsi    89     "  492,  26  "  1082 

Willard    92      "  482,  28  "  585 

Perini   94     "  673,  29  "  1027 

Clausen   120     "  381,  42  «  658 

Tilley   135     "  61,  67  "  i2 

Sing  Lee  145     "  190,  78  «  636 


APPENDIX  1751 

[R«f«r«neef  an  to  Ooda  and  Staiuto  Sections,  Oalifonia  Reports  and  Paoiile  Beporter.] 
BEGEIVINa  STOLEN  PBOPEBTY  (Continued).      . 

Cal.  Kerr's  Cye.  Pen.  Code 496 

Mont 8662 

Utah 4367 

Idaho. 7057 

Wash.  E.  ft  B.  Ann.  C 2601 

Wyo.  Eev.  Stats 4987 

N.  D.  Bev.  Code  of  1905 9199 

Kan.  Gen.  Stats 2170 

Ariz 453 

N.  M.  Comp.  Laws 1187 

Tex.  Pen.  Code 878 

Or.  B.  ft  C.  Ajin.  C.  ft  S. 1809 

Neb.  Crim.  Code 116 

S.  D.  Pen.  Coda 618 

Colo.  Oen.  Laws   756 

Okl 2477 

Nev.  Comp.  Laws 4719 

BBBinZNO  AK  OFTIOBS. 

People  T.— 

Craijf  69  Cal.   »70 

Cal.  Kerr's  Cyc.  Pen.  Code 69 

Mont.. . : 8180 

Utah 4081 

Idaho 6515 

Wash,  B.  ft  B.  Ann.  C 2331 

Wyo.  Bev.  Stats 5937 

N.  D.  Eev.  Code  of  1905 : 9603 

Kan.  Gen.  Stats 2246 

Ariz 143 

N.  M.  Comp.  Laws 1210 

Tex.  Pen.  Code 235 

S.  D.  Pen.  Code 187 

Colo.  Gen.  Laws   797 

Okl 2104 

Nev.  Comp.  Laws 4019 


People  V. — 

Gehr   8  Cal.  859 

Ah  Loy 10  "  301 

Boscovitch   20  "  436 

Beck 21  «  385 

Vice 21  "  344 

Gassaway 23  **  51 


1752  APPENDIX. 

[Referenees  are  to  Code  and  StaAnte  SaeUona,  California  Beporta  and  Paeifle  Beporter.] 

SOBBEBT  (Continued). 

People  T. — 

De  Lacy 28  Cal.    581> 

Gassawaj 28  "  405 

Shuler 28  "  490 

Jones 31  "  566 

Washington 36  "  658 

Ames...! 39  "  403 

Warren 39  "  661 

Brady 40  '*  198 

Nyland 41  «  129     - 

Harrington 42  "  165 

Kearney 43  "  383 

Moore  45  **       19 

Wniiams    45  «        25 

Stanley 47  "  114 

ColUns 48  "  277 

Shepardson 48  *'  189 

Dalton 49  "  463 

Lee 49  «       37 

Shepardson 49  "  629 

Thrall   50  "  415 

Green 53  "       60 

Jones 53  "       5S 

Methvin 53  "       68 

Fennessey   54  "  101 

Nelson 56  "       77 

Car  Soy 57  "  108 

Clough 59  "  438 

Core 59  "  390 

O'Neil 59  "  259 

Smith    59  "  365 

Tarpey  59  "  371 

Monahan   59  "  386 

Gilbert 60  "       69 

Olivie  60  "       69 

Gammon    61  "  476 

Harris    61  "  136 

O'Neil   61  "  435 

Rolfe    61  "  540 

Ehring 65  "  135,      3  Pac.  606 

Riley    65  "  107,       3      "     413 

Robinson   65  "  136,       3      "     607 

Hicks   66  "  103,       4      "    1093 

Bourke   66  "  455,       6     "       89 

Myers    70  "  582,     12      "     719 

Clary 72  **  59,     13      "       77 


APPENDIX. 

[References  are  to  Code  and  Statute  Sections,  Galifomia  Reports 
BOBBEBT  (Continued). 

Peoplci  ▼, — 

Ching  Hing  Chang 74  Cal. 

RUey .^ 75  " 

Anderson  80  " 

Lun  Yet   83  " 

WOliams    84  " 

Thompson   84  " 

Ferry   84  " 

Hong  Tong 85  " 

Nelson  85  " 

Murray   86  " 

O'Brien 88  " 

Loui  Tung  90  " 

Carroll   92  " 

Ahem   93  " 

McNamara 94  " 

Ah  Sing   95  " 

Fice   97  " 

Oreen  99  " 

Etting    99  " 

Chuey  Yeng  Git   lOO  " 

Curry   103  " 

Stokes   103  " 

Colburn    105  " 

Clark   106  " 

Beilly   106  " 

Oldham   Ill  « 

Barker  114  " 

Paulsen    115  " 

Boss  115  " 

Ah  Noon   116  " 

Church    116  " 

Ammerman   118  " 

Winthrop 118  " 

Lynch 122  " 

Lon  Yeck    123  " 

Walbridge  123  " 

McMahon   124  " 

Oliveri   127  " 

Sternberg   127  " 

Wilson   135  " 

Bichards   136  " 

Burns 138  " 

Ford   138  " 

Morton    139  " 
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and  Pacific  Reporter.] 

389, 

r     16 

Pac 

.  201 

98, 

16 

« 

544 

205, 

22 

II 

139 

130, 

23 

<i 

228 

616, 

24 

tt 

145 

598, 

24 

u 

384 

31, 

24 

tt 

33 

171, 

24 

tt 

726 

421, 

24 

tt 

1006 

31, 

24 

tt 

802 

483, 

26 

It 

362 

377, 

27 

tt 

295 

568, 

28 

tt 

600 

518, 

29 

tt 

49 

509, 

29 

tt 

953 

654, 

30 

tt 

796 

459, 

32 

tt 

531 

564, 

34 

tt 

231 

577, 

34 

tt 

237 

437, 

34 

it 

1080 

548, 

37 

tt 

503 

193, 

37 

tt 

207 

648, 

38 

tt 

1105 

32, 

39 

tt 

53 

648, 

40 

tt 

13 

648, 

44 

tt 

312 

617, 

46 

tt 

601 

e, 

46 

tt 

734 

233, 

46 

tt 

1059 

656, 

48 

tt 

799 

300, 

48 

tt 

125 

23, 

,    50 

tt 

15 

85, 

50 

tt 

390 

501, 

55 

tt 

248 

246, 

55 

It 

984 

273, 

55 

tt 

902 

43^, 

57 

tt 

224 

376, 

>    59 

tt 

772 

510, 

59 

tt 

942 

331, 

»    67 

tt 

322 

127, 

,    68 

tt 

477 

159, 

,    69 

tt 

16 

70 

tt 

1087 

140, 

,    70 

tt 

1075 

719, 

73 

« 

609 
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[Befereneei  an  to  Oodt  sad  Staiate  Saetioac,  OalifonU  Baporto  md  Padfle  Baporter.] 

BOBBEBY  (Continned). 

People  ▼. — 

Steveni    141  Cal.  488,  75  Pac.    62 

Linarea .142  «  17,  75  "  308 

White   v 142  "  292,  75  "  828 

LewandowBki 143  "  574,  77  "  467 

MetEger   143  "  447,  77  ••  155 

Nolan 144  "  75,  77  "  774 

Sullivan    ...144  '*  471,  77  "  1000 

Coleman 145  "  609,  79  "  283 

Kelly   146  "  119,  79  "  846 

Medina    146  "  142,  79  "  842 

Hang  Tong   , 108  "  263 

Ballard 1  C.  A.  222,  81  "  1040 

Cleary 1  "  50,  81  "  753 

Myrtle   2  "  383,  84  "  335 

CastUe   3  '*  486,  86  "  745 

Howard   3  "  36,  84  "  462 

Zimmerman   3  *•  84,  84  "  446 

Pitta 4  «*  432,  91  **  536 

Stokea 5  "  206,  89  «  997 

White    6  "  329,  90  "  471 

Hallam    6  "  331,  92  •*  190 

Pembroke    6  "  688,  »2  «  668 

Ho  Sing   6  "  752,  93  "  204 

Long 7  **  27,  M  "  387 

Traak  7  "  103,  93  «*  891 

Ortega  7  "  480,  94  *  869 

Whitelaw    7  "  622,  95  •»  879 

Yun  Kee  8  «  82,  96  "  95 

Pinerty   8  *•  466,  97  "  73 

Smith  98  *  546 

Perrez   98  "  870 

Miles    98  "  383 

Cal.  Kerr's  Cyc.  Pen.  Code 211 

Mont 8309 

Utah   ; 4175 

Idaho 6590 

Waah.  B.  &  B.  Ann.  C 2418 

Wyo.  Bev.  Stats 4961 

N.  D.  Bey.  Code  of  1905 8848 

Kan.  Gen.  Stats. 2140 

Ariz 189 

N.  M.  Comp.  Laws 1087 

Tex.  Pen.  Code 866 

Or.  B.  ft  C.  Ann,  C.  ft  a 1767 

Neb.  Crim.  Code 133 


APPENDIX.  1755 

[Refereneei  Are  to  Code  sad  Statete  Saetloni,  OBllfomia  Reports  and  Paelfle  Reporter.] 
BOBBEBT  (Continued). 

S.  D.  Rev.  Code   287 

Colo.   Gen.   Laws 752 

Okl 2208 

Nev.  Comp.  Laws 4714 

flEDTJOnON. 
People  y.^ 

Kruiick 93  Cal.  74,  28  Pac.  794 

Bamoset  97  "  448,  32  **  520 

Lehmann    104  "  631,  38  "  422 

Wallace 109  "  611,  42  "  159 

Wade    118  "  672,  50  "  841 

Hough   120  "  538,  52  "  846 

Higuera 122  "  466,  55  "  252 

Godwin 123  "  374,  55  "  1059 

Kehoe    123  •*  224,  55  "  911 

Goodwin    132  "  368,  64  "  561 

Gray    .....137  *"  267,  70  "  20 

Tibbs   143  "  100,  76  "  904 

Vandiver    4  C.  A.  650,  88  "  993 

Cal.  Kerr's  Cyc.  Pen.  Code 266 

Mont 8344 

Utah ' 4222 

Idaho 6770 

Wash.  B.  ft  B.  Ann.  C 2757 

Wyo.  Rev.  Stats 5057 

N.  D.  Bev.  Code  of  Wash 8901 

B:an.   Gen.   Stats 2112 

Ariz 235 

N.  M.  Comp.  Laws 1349 

Tex 967 

Or.  B.  ft  C.  Ann.  C.  ft  S 1921 

Neb.  Crim.  Code 207 

8.  D.  Pen.  Code 334 

Colo.  Gen.  Law9 1772 

Okl 2260 

Nev.  Comp.  Laws , . .  .4707 

SBLLHrO  LIQX70B  TO  INDIANS. 

People  ▼. — 

Monroe 138  Cal.   97,    70  Pac.  1072 

Cal.  Kerr's  Cyc.  Pen.  Code 397 

Mont 8380 

Utah   • 4298 

Idaho    6929 
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SELUKG  LIQUOR  TO  DIDIAire  (Oontinaed). 

Wash.  B.  &  B.  Ann.  C 6288 

Wyo.  Bev.  Stats 4974 

N.  D.  Bev.  Code  of  1905  9391 

Kan.  Gen.  Stats 3299 

Ariz , 361 

N.  M.  Gomp.  Laws .1271 

Tex.  Pen.  Code 398 

Or.  B.  &  C.  Ann.  C.  &  S 1969 

Neb.  Crim.  Code 4230 

S.  D.  Pen.  Code  746 

Colo.  Gen.  Laws 853 

Okl 2612 

Ney.  Comp.  Laws 4830 

SBMDIKa  FOBGED  TELEGBAMa 

People  ▼. — 

Chadwick  143  Cal.    116,    76  Pac.  884 

Cal.  Kerr's  Cyc.  Pen.  Code 474 

Mont 8633 

Utah    4347 

Idaho    7032 

Wash.  B.  &  B.  Ann.  C 2974 

Wyo.   Bev.   Stats 5128 

Kan.  Gen.  Stats 2219 

Ariz 432 

Or.  B.  &  C.  Ann.  C.  &  S 4754 

Neb.  Crim.  Code 146 

S.  D.  Pen.  Code  2125 

Colo.  Gen.  Laws 899 

Nev.  Comp.  Laws 1053 

SDBOBKATIOK  OF  PEBJUBT. 

People  ▼. — 

Thomas  63  Cal.  482 

Brown    74     "  306,    16  Pac      1 

Ross   103      "  425,     37      "     379 

Carpenter   136     "  391,    68     "   1027 

CaL  Kerr's  Cyc.  Pen.  Code 127,  128 

Mont 8243 

Utah   4130 

Idaho    6487 

Wash.  B.  A  B.  Ann.  C 2360 

Wyo.  Bev.  Stats 5072 

N.  D.  Bev.  Code  of  1905  8706 

Kan.  Gen.  Stats 2230 
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SUBOBNATIOK  OF  PEBJITBT  (Continued). 

Ariz 116 

N.  M.  Comp.  LawB 1193 

Tex.  Pen.  Code 214 

Or.  B.  ft  C.  Ann.  C.  *  8 1875 

Neb.  Crim.  Code 156 

8.  D.  Pen.  Code  169 

Colo.  Gen.  Laws 787 

Okl 2086 

Nev.  Comp.  Laws 4741 

THBOWINO  VITBIOIi. 

People  T.— 

Bozell   78  Cal.     84,    20  Pac.    S6 

Stonton 106     "     139,    39     "     525 

Cal.  Kerr's  Cjc.  Pen.  Code 244 

Utah 4194 

Idaho '. 6731 

Ariz 218 

TBAIN-WBBOKIirO. 

People  v.— 

Thompeon Ill  Cal.   242,    43  Pae.  748 

Thompeon 115     "     160,    46     "     912 

Levem .119     "       88,    61     •*       22 

Cal.  Kerr's  Cyc.  P^n.  Code 218 

Mont *. 8740 

Wash.  B.  ft  B.  Ann.  C 2652 

Wyo.  Bev.  Stots 5862 

Kan.  Gen.  Stats 2481 

Ariz 623 

N.  M.  Comp.  Laws 1150 

Neb.  Crim.  Code 93 

8.  D.  Pen.  Code 703 

Colo.  Gen.  Laws 1884 

Okl 2571 

Nev.   Comp.   Laws 4833 

VAGBANOT. 

People  T.— 

McCarthy    72  Cal.    384,  14  Pac.    96 

Morrison 88      "      102,  25      "    1064 

Fife 110     "         8,  42     "     299 

JCcCue 7  C.  A.  765,  96     '*     110 
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VAGSAKC77  (Continued). 

Cal.   Kerr's   Cyt.  Pen,   Code (H7 

Mont 8828 

UUh 4472 

Idaho 7208 

Warii.  B.  &  B.  Ann.  C 2688 

Wyo.  Bev.  State 6126 

N.  D.  Bev.  Code  of  1905 8952 

Kan.  Gen.  State 2363 

Ariz.. : 599 

N.  M.  Comp.  Laws 1314 

Tex.  Pen.  Code 413 

Neb.  Crim.  Code 242 

S.  D.  Pen.  Code'. 768 

Colo.  Gen.  Laws .* 868 

Okl 2700 

Nov.  Comp.  Laws 4860 

VIOLATIKO  FI8H  LAWS. 

People  T.— 

Asbill    ....; 104  Cal.   205,  37  Pae.  863 

Anear ...,114     "     370,  46  "  172 

Tom  Hop 124     "     150,  56  «  786 

Knapp 127     "     101,  59  «*  315 

Kenneke 136     "     527,  69  "  261 

Ah  King 189     "     718,  7S  •*  587 

Heagen 139     "     115,  72  «  836 

Miles 143     «     636,  77  «  666 

Basso 7  C.  A.  636,  97  «  700 

Cal.  Kerr's  Cyc.  Pen.  Code 628 

Mont 8801 

Utah 1058 

Idaho 7186 

Waah.  B.  ft  B.  Ann.  C 5186 

Wyo.  Bev.  Stats 2139 

N.  D.  Bev.  Code  of  1905 9473 

Kan.  Gen.  Stots 3158 

Ariz 583 

N.  M.  Comp.  Laws 1356 

Tex.  Pen.  Code 510 

Or.  B.  ft  C.  Ann.  C.  ft  S 2002 

Neb.  Crim.  Code 87a 

S.  D.  Pen.  Code 3100 

Colo.  Gen.  Laws 1476 

Okl 3080 

Nov.  Comp.  Laws .*  847 
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[Beferences  are  to  seetions.  SectionB  from  states  other  than  California  are 
indexed  separately  under  the  name  of  each  state  at  the  end  of  each  main 
topic] 

Absence  of  Justice  of  the  Peace.    See  tit.  Vacancies  in  Office  of 
Justice  of  the  Peace. 

Abstract  of  Judgment.    See  tit.  Judgment. 

Action,  Commencement  of.    See  tit.  Commencement  of  Action. 

Action,  Forms  of.    See  tit.  Forms  of  Action. 
Actions,  when  deemed  pending,  3649. 

Actions,  Consolidation  of.    See  tit.  Consolidations  of  Actions. 

AiBdavit  for  Claim  and  Delivery.    See  tit.  Claim  and  Delivery  in 
Replevin. 

Affidavit  to  Obtain  Attachment.    See  tit.  Attachment. 

See  tit.  Evidence. 


A0ENC7. 

Actual  agency,  3920. 

Actual  authority,  what,  3933. 

Agency,  actual  or  ostensible,  3919. 

Agency,  what,  3916. 

Agent  may  perform  acts  required  of  principal  by  code,  3823. 

Agent's  authority  as  to  persons  having  notice  of  restrictions 

upon  it,  3935. 
Agent's  delegation  of  his  powers,  3957. 
Agents,  general  or  special,  3918. 
Agent's  necessary  authority,  3936. 
Agent's  power  to  disobey  instructions,  3937. 
Agent's  responsibility  to  third  persons,  3955. 
Agent's  unauthorized  employment  of  subagent,  3958. 

Ill  (1761) 
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AGENOT  (Continned). 

Authority  of  general  agent  to  receive  price  of  property,  3942. 

Authority  of  special  agent  to  receive  price,  3943. 

Authority  to  be  construed  by  its  specific  rather  than  by  its 

original  terms,  3938. 
Consideration  unnecessary,  3925. 
Creation  of  agency,  3924. 
Exceptions  to  general  authority,  3939. 
For  aets  done  under  a  merely  ostensible  authority,  3948. 
Form  of  authority,  3926. 

Instrument  intended  to  bind  principal  does  bind  him,  3951. 
IMeasure  of  agent's  authority,  3932. 
Notice  to  agent,  when  notice  to  principal,  3946. 
Obligation  of  agent  to  surrender  property  to  third  person, 

3956. 
Obligation  of  principal  when  agent  exceeds  his  authority, 

3947. 
Ostensible  agency,  3921. 
Ostensible  authority,  what,  3984. 
Principal,  how  affected  by  acts  of  agent  within  the  scope  of 

his  authority,  3944. 
Principal's  responsibility  for  agent's  negligence  or  omission, 

3952. 
Principal's  responsibility  for  wrongs  willfully  committed  by 

the  agent,  3963. 
Principal,  when  bound  by  incomplete  execution  of  authority, 

3W5. 
Ratification  not  to  work  injury  to  third  person,  3930. 
Ratification  of  agent's  act,  3927. 
Ratification  of  part  of  a  transaction,  3928. 
Rescission  of  ratification,  3931. 
Rights  of  person  who  deals  with  agent  without  knowledge  of 

agency,  3950. 
Subagent,  rightfully  appointed,  represents  principal,  3959. 
Termination  of  agency,  3960,  3961. 
Warranty  of  authority,  3954. 
What  authority  may  be  conferred,  3922. 
What  included  in  authority  to  sell  personal  property,  3940. 
What  included  in  authority  to  sell  real  property,  3941. 
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AQENOT  (Continued). 

When  exclusive  credit  is  given  to  agent,  3949, 

When  ratification  void,  3929. 

Who  may  appoint,  and  who  may  be  agent,  3917. 

Aggravation  or  Mitigation  of  Criminal  Offenses.    See  tit.  Crim- 
inal Actions  in  Justices'  and  Police  Courts. 

Amended  Pleading,  Pleading  to.    See  tit.  Pleadings. 

Amendment  of  Judgment.    See  tit.  Judgment. 

AMENDBIENTS  TO  PLEADINOS. 

Court  should  be  liberal  in  amendments,  1064. 
Orounds  of  denial  of  motion,  1066. 
Grounds  of  motion  to  am^id  pleadings,  1065. 
Objection  to  pleadings — ^When  made,  1067. 


ANSWER. 

Admission  in  one  defense — ^Effect  on  other  distinct  defenses, 

1104. 
Admission  of  one  defendant  not  binding  on  codefendants, 

1103. 
Affirmative  defense,  what  is  not,  1106. 
Allegations  in  anticipation  of  defense  need  not  be  denied, 

1093. 
Conclusions  of  law  need  not  be  denied,  1089. 
Contents  of  answer,  1075. 

Defect  in  answer  may  be  cured  by  stipulation,  1101. 
Defective  answer  may  be  attacked  by  motion  for  judgment 

on  the  pleadings  or  by  motion  to  strike  out  allegation, 

1102. 
Defense  need  not  contradict  complaint  in  all  cases,  1105. 
Defenses,  alleging  separate,  1086. 
Defenses,  separate,  to  be  separately  pleaded,  1085. 
Denial  of  indebtedness,  1082. 
Denials,  insufficiency  of,  waived  by  introducing  testimony, 

1084. 
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ANSWEE  (Continued). 

Denial  that  -act  was  wrongfully  or  unlawfully  done,  1083. 

Denial  that  plaintiff  is  owner  of  note  in  his  own  favor^  1081. 

Deny,  effect  of  failure  to,  1087. 

Dilatory  plea,  1115. 

Eyiden<:e,  matters  of,  need  not  be  denied,  1090. 

Genuineness  and  Due  Execution,  Answer  Denying.    See,  also, 

tit.  Verification. 

Denying  execution  where  complaint  or  answer  contains 
copy  of  written  instrument,  1138. 

Dismissal  for  laches,  1144. 

Effect  of  failure  to  file  affidavit  denying  genuineness  and 
due  execution  of  instrument,  1139. 

Genuineness,  what  is  meant  by,  1140. 

Unverified  answer  admits  authorization  of  corporate  offi- 
'  cers  to  execute  contract,  1142. 

Verification  of  answer  at  trial,  1143. 

Verified,  answer  need  not  be,  when  contract  not  set  out, 
1141. 
Immaterial  allegations  need  not  be  denied,  1092. 
Incorporation,  failure  to  allege — ^How  raised,  1094. 
Inducement,  matters  of,  need  not  be  denied,  1091. 
Insurance  company,  answer  by,  specifying  proximate  cause  6i 

loss,  1114. 
Misjoinder,  when  taken  by  answer,  1096. 
New  matter — Burden  of  proof,  1112. 
New  matter — ^Burden  of  proof  where  allegation  negative, 

1113. 
New  matter — Deemed  controverted,  1111. 
New  matter  illustrated,  1107. 
New  matter,  what  constitutes,  1106. 
Nonpayment  put  in  issue  by  general  denial,  1099. 
Payment  proved  under  general  issue,  1100. 
Plea  of  other  action  pending  must  show  what,  1095. 
Release  an  afiirmative  defense,  1109. 

Specific  denial  should  be  both  in  substance  and  in  spirit,  1078. 
Specific  denial — When  sufficient,  1077. 
Specific  denial — When  insufficient,  1080. 
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ANSWER  (Continued). 

Specific  or  general,  denials  may  be  either,  1076. 
Statute  of  limitations — ^How  pleaded  in  answer,  1097. 
Want  of  capacity  to  sue  must  be  specially  pleaded,  1098. 
Want  of  consideration  and  payment — ^Afl5rmative  defenses, 
1110. 

Colorado. 

No  party  to  deny  signature  except  under  oath,  1145. 

Washington. 

Denial  of  knowledge  or  information,  1079. 
Uncontroverted  allegations  deemed  admitted,  1088. 

Answer,  Demurrer  to.    See  tit.  Demurrer  to  Answer. 

Answer  Setting  Up  Gounterclaim.    See  tit.  Counterclaim. 

Appeal  (In  Criminal  Actions).    See  tit.  Criminal  Actions  in  Jus- 
tices' and  Police  Courts. 

APPEALS. 

Action  on  appeal  bond — ^Assignment,  2222. 
Action  on  appeal  bond — Evidence,  2220,  2221. 
Action  on  appeal  bond — Pleading,  2215-2219. 

Bond  on  Appeal. 

Judgment — ^Appeal  bond' — ^Misprision,  2224. 

Judgment  directing  delivery  of  possession  of  real  prop- 
erty— ^Bond  on  appeal,  2223. 

Judgment — Misnomer — Validity  of  appeal  bond,  2225. 

Surety  on  appeal  substituted  to  rights  of  judgment  cred- 
itor, 2226. 

Undertaking,  2214. 

Deposit  in  Lieu  of  Undertaking  on  Appeal. 

Deposit,  2267. 
Deposit — Dismissal,  2269. 
Deposit — ^Disposition  of,  2268. 
Deposit  in  lieu  of  bond,  2264. 
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APPEALS  (Continued). 

Deposit  in  lieu  of  undertaking — ^Amount  of,  226G. 
Deposit  of  money  in  lieu  of  undertaking,  2263. 
Judgment  enforced  notwithstanding  stay — Undertaking 

therefor,  2279. 
Bight  to  appeal  cannot  be  cut  off,  2270. 
Sureties   on   appeal,  qualification  and  justification  of, 

2278. 
Withdrawing  deposit,  2265. 

Dismissal  of  AppeaL 

Damages  on  dismissal  of  appeal,  2307. 

Dismissal  not  allowable  for  want  of  prosecution,  2321. 

Does  not  defeat  recovery  on  stay  bond,  2308. 

Effect  of  dismissal  of  appeal,  2313. 

Erroneous  dismissal — Mandamus,  2311. 

Failure  to  file  undertaking — When  excused,  2309. 

Failure  to  produce  certified  copy  of  docket,  2310. 

New  trial  in  superior  court — When  not  allowable,  2322. 

Nonpayment  of  fees,  dismissal  for,  2306. 

Superior  court,  dismissal  in,  for  want  of  prosecution, 

2317. 
Superior  court,  duty  of,  to  determine  case,  2319. 
Superior  court,  power  of  to  dismiss  appeal,  2320. 
Vacating  dismissal,  2312. 
Want  of  prosecution — ^What  constitutes,  2318. 

Fees  on  AppeaL 

Pees,  2300. 

Fees  must  be  tendered  unconditionally,  2301. 

How  Appeals  are  Taken* 

Jurisdiction  of  appeal  under  constitution,  2175. 
Notice  of  appeal  to  be  sent  up,  2304. 
Payment  of  fees  may  be  waived,  2303. 
Transmission  of  papers,  2302. 

Justiflcation  of  Sureties  on  Appeal. 

Action  on  appeal  bond — Defense,  2260. 


^ 
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APPEALS  (Continued). 

Conflicting  affidavits — ^Determination  of  superior  court 
conclusive,  2228. 

Effect  of  failure  of  sureties  to  justify — Construed,  2246. 

Effect  of  failure  to  justify,  2245. 

Filing  undertaking,  2241. 

Justification  may  be  waived,  2250. 

Liability  of  sureties  on  appeal  bond,  2256. 

Liability  of  sureties  who  fail  to  justify,  2258. 

Liability  on  appeal  erroneously  dismissed,  2259. 

New  undertaking,  2255. 

New  undertaking  in  superior  court — ^When  not  author- 
ized, 2253. 

New  undertaking — ^When  authorized,  2254. 

Notice  of  filing  new  undertaking,  2252. 

Notice  of  filing  undertaking,  2242. 

Notice  of  filing  undertaking — ^How  construed,  2243. 

Stay  of  execution — On  filing  undertaking,  2229. 

Undertaking  on  appeal — ^When  filed — Notice  of  filing — 
Exception  to  sureties  and  justification,  2227. 

Waiver  of  justification,  2248. 

Waiver  of  jurisdiction — ^Procedure  on  nonappearance  of 
exceptant,  2249. 

Waiver  of  objection  to  sureties — Time  limited  for  waiver, 
2251. 

When  appeal  is  effected,  2247. 

When  appeal  is  taken,  2244. 

When  appeal  is  void,  judgment  of  appellate  court  is  void, 
2257. 

Notice  of  Appeal. 

Appearance  as  waiver  of  defects  in  notice  and  undertak- 
ing on  appeal,  2208. 

Failure  to  enter  judgment  before  appeal  taken — ^How 
waived,  2207. 

Filing,  2202. 

Intervener  must  be  served,  2205. 

Jurisdictional  prerequisite,  2196. 

Nominal  defendants  need  not  be  served,  2204. 
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APPEALS  (Continued). 

Notice  of  appeal  from  whol^  judgment,  2197. 

Service  of  notice  of  appeal,  2199. 

Service  of  notice  of  appeal — ^How  waived,  2206. 

Service  on  attorney,  2200. 

Service  on  party,  2201. 

Signature  to  notice  of  appeal,  2198. 
Order  after  judgment,  appeal  from,  2176, 
Police  court,  appeals  from,  2174. 
Prerequisite  to  appeal,  2177. 

Questions  of  Law  and  Fact,  Appeal  on. 

Abstracts  and  transcripts — Appeals,  how  taken,  2297. 
Default  judgment,  2290. 
Order  refusing  to  set  aside  default,  2291. 
Question  of  law — Erroneous  dismissal,  2295. 
Questions  of  fact  or  law  and  fact — Xo  statement,  2287. 
Questions  of  law  and  fact,  2289. 

Questions  of  law  and  fact,  appeal  on,  does  not  waive  ju- 
risdictional objection,  2288. 
Questions  of  law  and  fact — Remand,  2294. 
Remand,  2293. 

Transmission  of  papers,  2296. 
What  appealable — Consent  judgment,  2292. 

Qaestions  of  Law,  Appeal  on. 

Appeal  on  questions  of  law — ^Erroneous  ruling  on  de- 
murrer, 2285. 

Appeal  on  questions  of  law  from  order  granting  motion 
to  dismiss  for  failure  to  prove  cause  of  action,  2283. 

Appeal  on  questions  of  law — Statement,  2280,  2282. 

Appeal — Questions  of  law  alone — Remand,  22^4. 

Groimds  of  dismissal  of  appeal,  2281. 

Power  of  superior  court  on  appeal  on  questions  of  law, 
2286. 

Superior  Court,  Proceedings  in — ^Remand. 

Appeal  from  judgment  by  default,  2327. 
Order  refusing  to  set  aside  execution  sale — ^How  re- 
viewed, 2326. 
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APPEALS  (Continued). 

Power  to  vacate  judgment  subsequently  vacated,  2328. 
Questions  of  law,  appeal  on — ^Remanding  cause  for  new 

trial,  2323. 
Remanding  cause  on  appeal  on  questions  of  law,  2324. 
Remand  on  appeal  on  questions  of  law  and  fact,  2325. 
Superior  court,  jurisdiction  of,  how  acquired,  2171, 

Time  for  Appeal 

Time  for  appeal  cannot  be  extended,  2194. 
Time  for  appeal  cannot  be  extended  by  superior  court, 
2195. 

Trial  de  Novo. 

Amendment  to  pleadings  in  superior  court  on  appeal, 
2357. 

Appellate  court  may  allow  pleadings  amended,  2358. 

Appellate  jurisdiction,  2338. 

Cases  appealable  from  inferior  to  supreme  court,  2373. 

Change  of  place  of  trial,  2372. 

Effect  of  appeal  on  questions  of  law  and  fact,  2344. 

Effect  of  judgments  on  appeal,  2353. 

Effect  of  new  trial  and  judgment  in  superior  court,  2330. 

Judgment  in  favor  of  intervener,  appeal  from — ^Proceed- 
ings in  superior  court,  2349. 

Judgment  on  appeal — Enforcement,  2360. 

Jurisdiction,  2342. 

Jurisdiction — All  steps  taken  in  time,  2352. 

Jurisdiction  of  superior  court  on  appeal,  2340. 

Jurisdiction  of  superior  court  on  appeal  on  questions  of 
law,  2350. 

Jurisdiction  of  superior  court — Transmission  of  papers, 
2346. . 

New  trial  on  questions  of  law,  2359. 

Objections  raised  for  first  time  on  appeal,  2341. 

Order  of  procedure,  2369. 

Order  refusing  to  change  place  of  trial — ^Where  proper, 
2356. 

Order  remanding,  2345. 
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APPEALS  (Continned). 

Order  setting  aside  service  in  justice's  court,  appeal 
from,  23&4. 

Original  jurisdiction  of  saperior  court,  2343,  2365,  2366. 

Original  jurisdiction  otherwise  than  by  appeal,  2361. 

Petition  for  rehearing,  2361. 

Plaintiff  the  actor  in  superior  court,  2367. 

Procedure  where  want  of  jurisdiction  of  lower  court  ap- 
pears on  appeal,  2371. 

Proceeding  with  trial  as  waiver  of  defects,  2368. 

Questions  of  law  and  fact,  appeal  on — Trial  de  novo 
where  no  trial  in  justices*  court,  2329. 

Questions  of  law  and  fact — Default  judgment,  2335. 

Questions  of  law,  appeal  on,  and  new  trial  de  novo,  2333. 

Questions  of  law — Where  there  has  been  no  trial  on  is- 
sues of  fact — ^Effect  of  reversal,  2336. 

Questions  of  law  where  title  to  property  involved,  2337. 

Right  of  trial  de  novo,  2334. 

Rules  of  superior  court,  2370. 

Special  appearance  to  dismiss  appeal,  2363. 

Superior  court  may  grant  new  trial  on  appeal,  2355. 

Supplementary  proceedings,  2351. 

Title  to  land  involved— Appellate  jurisdiction,  2339. 

Trial  in  superior  court — ^How  conducted,  2331. 

Within  what  time  appeal  may  be  taken,  2374. 
•What  are  adverse  parties,  2203. 

Oolorado. 

Action  in  excess  of  amount — Title  to  realty — ^Boundaries 

— Justice  to  certify  cause  to  district  court,  2348. 
Appeals — Cost  bond — ^Writ  of  procedendo,  2179. 
Appeals  in  garnishment  proceedings,  2182. 
•Appeals  to  county  court,  2178. 

Bond  filed  with  clerk — Supersedeas  and  certificate,  2272. 
Bond  filed  with  justice — ^Transcript  and  certificate,  2271. 
Piling  amended  bond  in  county  court,  2274, 
Liabilities  of  sureties,  2275. 
One  or  more  parties  may  appeal,  2273. 
One  party  appealing,  summons  to  others,  2180. 
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APPEALS  (Continued). 

Parties  in  appellate  court — ^Rights,  2181. 
Bight  of  appeal  in  replevin  cases,  2183. 

Montana. 

Appeals,  when  allowed,  2186. 

Oregon. 

Allowance  of  appeal  and  docket  entry — ^Execution  re- 
called, 2191. 

Amount  necessary  for  appeal  by  party  demanding  jury, 
2189. 

Appeal  from  judgment,  in  what  amount,  2187. 

Appeal  is  taken  within  what  time,  and  to  what  court, 
2209. 

Appeal,  when  perfected,  2188. 

Appellate  court  may  allow  pleadings  amended,  2347. 

Defective  undertaking — Substitute  undertaking,  2315. 

Dismissing  appeal,  judgment  thereon,  2314. 

Judgment  enforced  notwithstanding  stay — Undertaking, 
2231. 

Judgment  for  appellant — Proceedings  stayed  by  notice 
of  appeal,  2213. 

Judgment  of  justice  may  be  reviewed,  2192. 

Manner  of  taking  an  appeal,  2210. 

Qualification  and  justification  of  sureties  on  appeal,  2230. 

Transcript — Contents  and  filing,  2190. 

Undertaking  on  appeal — Stay  of  proceedings,  2277. 

Washington. 

Appeal,  how  taken — ^Bond,  2211. 
Appeal  in  civil  a<!tions,  2184. 

Appeal  not  to  be  dismissed  for  defective  bond,  2316. 
Appellate  jurisdiction  of  superior  court,  2172. 
Attachment  for  certified  transcript,  2299. 
C5osts  in  appeals  from  justices*  court,  2305. 
.    Judgment  against  appellant  and  sureties  when,  2276. 
Pleadings  in  superior  court  on  appeal,  2332. 
Release  of  property  on  certificate  of  appeal,  2185. 
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APPEALS  (Continued). 

Stay  of  proceedings,  when,  2212. 

Transcript — Jurisdiction — ^Procedure  in  superior  court, 
2298. 

APPEAEANCE  B7  PASTIES. 

Appearance  by  answer — ^Effect,  742. 
Appearance  by  attorney  gives  attorney  control,  737. 
Appearance  by  attorney  waives  issuance  of  summons,  739. 
Appearance  by  attorney  waives  service  of  summons,  740. 
Authorization  of  attorney  to  appear  presumed,  738. 
Guardian  ad  litem,  how  appointed  when  ward  is  defendant, 

747. 
Guardian  ad  litem,  how  appointed  when  ward  is  plaintiff,  746. 
Infants  or  lunatics — ^Appearance  by  guardian,  745. 
Parties  may  appear  in  person  or  by  attorney,  736. 
Special,  appearance — ^What  constitutes,  743. 
Voluntary  appearance  confers  jurisdiction,  735. 

Washinj^n. 

Time  for  appearance,  744. 

APPEARANCE  FOB  TRIAL. 

Parties  entitled  to  one  hour  in  which  to  appear,  1279. 

Colorado. 

Trial  without  process — ^Agreement,  1281. 

Oregon. 

Party  entitled  to  one  hour,  justice  may  postpone  proceed- 
ings, 1280. 

Appointment  to  Fill  Vacancies.    See  tit.  Vacancies  in  Office  of 
Justice  of  the  Peace. 

APPOINTMENTS. 

On  nonjudicial  days,  494. 
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ARREST  AND  BAIL. 

'Action  on  undertaking  for  arrest  which  cannot  be  maintained, 

2410. 
Affidavit  and  undertaking  on  order  of  arrest,  2388. 
Affidavit,  failure  to  state  facts,  2384. 
Allegations  in  affidavit  can  never  be  made  on  information  and 

belief,  2382. 
Allowance  of  bail — Superior  court,  2421. 
Arrested  defendant  must  be  taken  before  justice  immediately^ 

2385. 
Arrest  in  civil  action,  when  not  allowed,  2375. 
Arresting  officer  must  immediately  notify  plaintiff,  2386. 
Attorney's  fee  as  damages,  2411. 
Bail,  how  exonerated — Superior  court,  2418. 
Bail,  how  given — Superior  court,  2414. 
Bail,  how  proceeded  against — Superior  court,  2417. 
Character  and  capacity  in  which  defendant  is  alleged  to  have 

obtained  money,  2402. 
Defendant  to  be  discharged  on  bail  or  deposit — Superior 

court,  2413. 
Deposit  of  money  with  sheriff — Superior  court,  2422. 
Duty  of  officer  to  keep  defendant  in  custody,  2398. 
Exemption  of  witness  from  arrest,  2397. 
Facts  constituting  fraud  must  be  specifically  alleged,  2406. 
Intention  to  procure  goods  without  payment,  2404. 
In  what  case  defendant  may  be  arrested,  2379. 
Issues  of  fraud  must  be  raised  to  justify  execution  against 

person,  2403. 
Judgment  must  state  fact  of  arrest  to  be  of  effect,  2409. 
Justification  of  bail — Superior  court,  2420. 
Money   deposited,   how   applied   or  disposed   of — ^Superior 

court.  2425. 
Motion  to  vacate  order  of  arrest  or  reduce  bail — ^Affidavits  on 

motion — Superior  <50urt,  2428. 
Payment   of  money  into   court  by  sheriff — Superior  court, 

2423. 
Proceedings  on  judgment  against   sheriff — Superior   court, 

2427. 
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ARREST  AND  BAIL  (Continued). 

Qualification  of  bail — Superior  court,  2419. 

Rule  in  superior  court,  2383. 

Sheriff,  when  liable  as  bail,  and  his  discharge  from  liability— 

Superior  court,  2426. 
Substituting  bail  for  deposit — Superior  court,  2424. 
Surrender  of  defendant — Superior  court,  2415. 
Same — Arrest   of   defendant   by   bail   or  sheriff — Superior 

court,  2416. 
What  fraud  committed  in  this  state  by  contemplation  of  law, 

2400. 
What  fraud  will  warrant  arrest,  2399. 
What  must  appear  for  an  order  of  arrest  in  an  order  to  re- 
cover debt,  2381. 
What  plaintiff  must  prove  to  sustain  allegations  of  fraud, 

2401. 
When  damages  should  be  imposed,  2412. 
When  order  for  arrest  may  be  made,  2390. 
When  the  order  vacated  or  bail  reduced — Superior  court, 

2429. 
Where  facts  constituting  fraud  arise  subsequent  to  filing  of 

complaint,  2405. 

Oregon. 

Arrest  in  civil  actions — Opportunity  to  give  bail,  2430. 
Justification  of  sureties,  when  made  and  on  what  notice, 

2431. 
Provisional  remedies  as  in  courts  of  records,  2376. 
Provisions  of  Code  of  Civil  Procedure  apply  in  what  cases, 

2377. 

Washington. 

Arrest — Bond  for  arrest,  2392. 

Arrest — Continuance — ^Bond,  2396. 

Arrest — ^Detention  not  to  exceed  twenty-four  hours,  2395. 

Arrest — Notice  to  plaintiff,  2394. 

Arrest — Warrant — Service — ^Proceedings,  2393. 
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ARREST  AMD  BAIL  (Continued). 

Arrest — When  warrant  may  issue,  2391. 
No  arrest  except  as  provided  by  statute,  2378. 

Arrest,  Warrant  of  (In  Criminal  Actions) .    See  tit.  Criminal  Ac- 
tions in  Justices'  and  Police  Courts. 

ASSiaNMENTS. 

Are  without  prejudice  to  existing  defense,  350L 

By  delivery,  3508. 

By  indorsement,  3506. 

Consideration  for  assignment,  3512. 

Delivery  of  assignment,  3509. 

Equitable  assignment,  3507. 

For  collection,  3510. 

Form  of  assignment,  3505. 

Negotiable  note,  how  assigned,  3518. 

Notice  of  assignment,  3513. 

Of  judgment,  3516. 

Of  judgment — ^In  action  of  tort,  3516. 

Of  judgment — Subject  to  existing  right  of  setoff,  3517. 

Of  negotiable  instrument — After  maturity,  3520. 

Of  negotiable  instrument  before  maturity,  3519. 

Of  negotiable  paper,  3511. 

Of  non-negotiable  instrument,  3522. 

Of  part  of  debt  not  allowable,  3503. 

Bights  of  subsequent  indorsees,  3521. 

Bight  to  offset  demand  not  matured  at  time  of  assignment, 

3523. 
Subsequent  ratification  of  unauthorized  assignment,  3514. 
Thing  in  action  defined,  3502. 

ATTACHMENT. 

Affidavit  to  Obtain  Attachment. 
Affidavit— Docket  entry,  2471. 
Affidavit  must  show  what,  2469. 
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ATTACHMENT  (Continued). 

Failure  of  affidavit  to  state   amount  of  indebtedness 

ground  for  dissolution,  2474. 
Failure  of  affidavit  to  state  nonseeurity,  2472. 
Insufficiency    of   affidavit,    attachment    should   be   dis- 
charged, 2475. 
Right  to  amend  affidavit  not  allowed,  2476. 
Right  to  amend  affidavit  not  allowed  in  California,  2477. 
Statement  in  affidavit  in  alternative  form — ^What  effect, 

2473. 
What  affidavit  must  show,  2470. 
Attachment  auxiliary  to  main  suit,  2452. 
Attachment  not  distinct  action,  2451. 

Discharge  of  Attachment. 

Attachment — Unauthorized  summons  or  undertaking — 

Attachment  void,  2711. 
Attachment — ^Dissolution — Discharge  or  release,  2718. 
Defective  complaint,  2713. 
Defendants  misnamed  are  entitled  to  move  to  discharge 

writ,  2712. 
Effect  of  writ  issued  in  a  different  amount  than  stated  in 

affidavit,  2714. 
Irregularities,  how  waived,  2715. 
Irregularities  in  issuance  of  writ,  where  usually  appear, 

2716. 
Motion  to  discharge  attachment  may  be  made  upon  what 

grounds,  2709. 
Power  of  justice  court  to  discharge  court,  2717. 
Release  of  real  property  from  attachment,  2719. 
Unauthorized  summons,  2710. 
When  motion  should  be  made,  2706. 
When  writ  should  be  discharged,  where  amendment  im- 
possible, ^707. 
Where  motion  is  made  on  affidavits,  plaintiff  may  oppose 

by  affidavits,  2708. 
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ATTACHMENT  (Continued). 

OamiBliment  of  Debts. 

Attachment  of  bank  accounts,  2578. 

Attachment  of  debts  secured  by  mortgage,  2577, 

Bank  checks,  2582. 

Credits  of  defendants  attachable  by  garnishment,  2579. 

Debts,  attachment  of,  2570. 

Debt,  what  is,  2571. 

Examination  of  garnishee,  2602. 

Garnishee  may  protect  himself,  how,  2611. 

Garnishment,  lien  of,  2574. 

Instructions  to  garnish  moneys  and  debts,  2583. 

Interest  of  pledgee  attachable,  2580. 

Inventory,  how  made — ^Party  refusing  to  give  memoran- 
dum may  be  compelled  to  pay  costs,  2604. 

Judgment  not  subject  to  sale,  2576. 

Judgments,  attached  by  garnishments,  2575. 

Promissory  notes  and  other  evidence  of  indebtedness, 
2581. 

Purpose  of  section  545  of  Code  of  Civil  Procedure,  2603. 

Term  *'debt''  includes  what,  2572. 

Who  may  be  garnished — Liability,  2573. 

In  What  Cases  Attachment  will  Lie. 
Against  nonresidents,  2466. 
Attachment  and  mechanic's,  lien,  when  both  remedies 

available,  2463. 
Attaehment,  before  summons,  null  and  void,  2457. 
Contract  arising  in  foreign  state,  what  presumption,  2461. 
Exact  amount  due  not  necessary,  where,  2460. 
In  action  for  damages  for  breach  of  contract,  2459. 
In  stockholders'  liability  cases,  2465. 
In  what  cases  attachment  will  lie,  2454. 
Joinder  of  action  in  which  no  attachment  lies,  what  effect, 

2464. 
Meaning  of  word  ** direct''  in  attachment  proceedings, 

2456. 

112 
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ATTACHMENT  (Continued). 

On  contract  nrising  in  foreign  state,  2462. 
What  property  liable  to  attachment,  2453. 
Writ  of  attachment  to  issue  upon  afSdavit,  2455. 

Issuance  of  Attachment. 

No  writ  of  attachment  to  be  served  out  of  custody,  2468. 
Time  of  issuance,  2467. 

Judgment,  Effect  of,  upon  Attachment. 

Deduction  of  fees  by  sheriff,  redelivery  of  property  after 

attached  sale,  2734. 
Directions  for  sale  need  not  be  placed  in  judgment,  2735. 
If  defendant  recover  judgment,  what  procedure,  2733. 
Procedure  where  judgment  for  plaintiff,  disposition  of 

balance  after  sale,  2732. 

Labor  Claims. 

Dispute  of  claim — Costs,  26S4. 

Distribution  of  proceeds  where  the  entire  claims  cannot 

be  paid,  2685. 
Labor  claims,  2683. 

Lien  of  Attachment. 

Attachment  lien,  depends  upon  what,  2552. 

Effect  of  judgment,  2555. 

Merging  of  attachment  and  judgment  lien  in  personal 
property,  2553., 

Merging  of  atta<3hment  and  judgment  lien  in  real  prop- 
erty, 2554. 
Purpose  of  attachment,  2450. 

Belease  of  Attachment. 

Demand  for  redelivery  of  released  property,  upon  whom 

may  be  made,  2698. 
Power  of  constable  to  release  governed  by  what,  2696. 
Proceeding  on  undertaking  where  execution  unsatisfied 

in  whole  or  in  part,  2697. 
Release  of  property,  when,  2695. 
Eelease  undertaking — Requisites  of,  2692. 
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ATTACHMENT  (Continued). 

Undertaking  on  release — Consideration,  2694. 
Undertaking  on  release — ^Effect  of,  2693. 
When  attachment  may  be  dismissed  or  discharged — ^Un- 
dertaking, 2691. 

Sale  of  Attached  Property. 

Perishable  property,  what  is,  2548. 
Sale  of  attached  property,  2546. 
Sale  of  perishable  property,  2547. 

Third   Party  Claims  in  Attachment.    See  tit.  Third  Party 
Claims. 

nnda!takins;  on  Attachment. 

Attachment  bond — ^Where  court  has  no  jurisdiction,  2492. 

Cannot  be  corrected,  2490. 

Cannot  be  corrected  on  hearing  of  motion  to  discharge 
attachment,  2491. 

Justification  of  sureties,  2486. 

Must  show  what  as  to  sureties,  2489. 

Qualification  of  sureties,  2487. 

Undertaking,  form  and  amount  of,  2483. 

Undertaking  in  larger  sum  than  required  not  objection- 
able, 2484. 

Undertaking  on  attachment — ^Exception  to  sureties,  2485. 

Writ  of  Attachment — Contents,  Service  and  Return. 

Attaching  creditor  must  first  pay  off  mortgage,  2545. 

Attachment  of  personal  property  capable  of  delivery, 
2529. 

Attachment  of  stock  pledged,  2536. 

Attachment  proceedings,  statutory,  strict  compliance  re- 
quired, 2498. 

Attachment  where  several  defendants  owe  different 
amounts,  2495. 

Debts  and  credits — Attachable  shares  of  stock,  2535. 

Debts  and  credits,  attachment  of,  2534. 

Duty  of  justice,  where  more  than  one  applicant,  2497. 
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ATTACHMENT  (Continued). 

Duty  of  officer  to  make  full  inventory  of  property  at- 
tached, 2521. 

Duty  of  officer  upon  receiving  written  instructions,  2517. 

Execution  of  writ,  meaning  of,  2519. 

Growing  crops  may  be  attached,  method  of,  2538. 

Interest  of  landlord  and  tenant  in  crops — What  attach- 
able, 2540. 

Levy  of  second  attachment,  how  made,  2530. 

Levy  upon  personal  property,  definition  of,  2528. 

Notice  of  exception  to  sureties  on  attachment — ^Porm, 
2508. 

Order  of  issuance  of  writs,  2496. 

Possession  of  debtor  will  not  excuse,  2544. 

Promissory  note  attached  how,  2537. 

Property  in  custodia  legis  not  capable  of  attachment, 
2532. 

Return  of  attachment,  when,  2520. 

Seizure  of  mortgaged  personal  property  under  attach- 
ments— ^Liability  of  officers,  2543. 

Seizure  of  personalty  imder  writ  of  conversion,  2531. 

Seizure  of  property  of  tenants  in  common,  2541. 

Seizure  where  goods  intermingled,  2542. 

Stocks  and  shares,  attachment  of,  2533. 

When  cropper's  interest  becomes  attachable,  2539. 

Writ  must  be  executed  with  celerity,  2518. 

Writ,  to  whom  directed — Several  writs  to  issue  at  once, 
2494. 

Colorado — ^Attachment  in  General. 

Attachment — ^Affidavit — Causes,  2481. 

Attachment  against  nonresident — ^Notice — Trial — ^Publi- 
cation of  summons,  2504. 

Attachment  bond,  2493. 

Attachment  on  Sunday — ^Holiday,  2505. 

Contents  of  writ,  2500. 

Debts  not  due — Rebate  of  interest — Judgment — ^Dis- 
missal, 2502. 

Dismissal  by  one  creditor  will  not  affect  others,  2720. 
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ATTACHMENT  (Continued). 

Final  judgment  pro-rated — Surplus,  2503. 

If  defendant  flees,  constable  to  follow  and  seize,  2507. 

Insolvent  defendant — Debts  not  due — Creditors  pro-rate 

— Transfer  of  causes,  2558. 
Intervention  by  creditors — ^Affidavit,  2559. 
Issuance  of  writ,  2499. 
Motion  to  dissolve  attachment,  2722. 
Property  subject  to  attachment,  2556. 
Release  of  property  by  bond — ^Appraisement — Sureties 

justify,  2721. 
Return  of  attachment  writ,  2506. 
Traverse  of  affidavit— Issue— Trial,  2482. 
Undertaking  by  defendants  to  secure  plaintiff,  2501. 
Writ   first   levied    acquires    jurisdiction-^-Transfer    of 

causes,  2557. 

Oolorado — Oamishment  and  Third  Party  ClainiB. 
Amendment  of  summons  or  of  affidavit,  2643. 
Answer  of  garnishee  under  oath — Interrogatories — ^Porm, 

2623. 
Attachment — Trial  of  exemption,  2618. 
Debts,  credits,  etc.,  how  attached — Notice  to  garnishee, 

2612. 
Claimant  may  be  made*  party — Default,  2629. 
Constable's  duty — Statement  of  garnishee,  2615. 
Default   of    garnishee — Scire   facias — ^Final    judgment, 

2627. 
Discharge  of  garnishee  no  bar  to  action  by  defendant, 

2633. 
Disposition  of  property  delivered  to  officer — Redemption 

money  and  indemnity,  2638. 
Effect  of  judgment  against  garnishee,  2632. 
Examination  of  garnishee,  2614. 
Execution  need  not  be  returned — ^Commencement  against 

garnishee,  2621. 
Execution  stayed  till  debt  falls  due,  2634. 
Garnishee  may  answer  to  officer  in  writing,  2622. 
Oarnishee  may  claim  setoff,  2630. 
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ATTACHMENT  (Continued). 

Garnishee   may  pay  to  officer — ^Receipt — Sale — Surplus, 

2625. 
Oamishee  not  liable  on  note  or  draft  not  due,  2631. 
Garnishee  refusing  delivery  may  be  attached — Judgment 

—Execution,  2639. 
Garnishee  refusing  to  answer  summons,  2624. 
Garnishee  to  deliver  goods — Officer  to  hold  and  sell,  2635. 
Goods  claimed  by  third  person — Trial  of  right,  2628. 
Notice  to  garnishee — ^Liability,  2613. 
Plaintiff  may  pay  lien  and  be  subrogated,  2636. 
Plaintiff  may  traverse  garnishee's  answer — Scire  facias 

to  issue — ^Trial — Judgment — Costs,  2626. 
Subrogation — Where  pledge  held  under  condition,  2637. 
Summons  to  garnishee — ^Trial — Judgment — ^Appeal,  2619. 
Taxation  of  costs — ^Fees  of  garnishee,  2640. 
Trial  of  right  to  property — Notice — ^Damages,  2616. 
Trials  of  right  of  property — Jurors — ^Pees,  2617. 
Trials  with  or  without  jury — ^Porm  of  judgment,  2641. 
Words  ** plaintiff,"  ''defendant,"  and  ''officer"  defined, 

2642. 

Washington— Gtomiflliment. 

Affidavit  for  issuance  of  writ,  2660. 

Answer  of  garnishee,  2670. 

Appearance  after  default,  2657. 

Contempt  upon  refusal  to  deliver,  2674. 

Corporation  garnishee — Shares  of  stock  sold,  2675. 

Costs  against  garnishee,  2654. 

Default,  etc.,  by  garnishee,  2656. 

Defendant  may  bond  against  garnishment,  2669. 

Defendant  may  participate  in,  2651. 

Effect  of  service  of  writ  of  garnishee — ^Payment  of  debt, 

2668. 
Examination  of  garnishee,  2649. 
Execution  against  garnishee,  2671. 
Final  judgment — Negotiable  instrument,  2655. 
Garnishee  action — When  deemed  commenced,  2648. 
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ATTACHMENT  (Continued). 

Garnishee's  answer — ^Identity  of  names,  liow  determined 

—Trial,  2681. 
Garnishee 's  defense  against  defendant,  2680. 
Garnishee  to  deliver  property  in  what  cases — Custody, 

2672. 
Garnishment — ^Attomey's  fees — Costs,  2679. 
Garnishment — Controverting  the  answer  of  the  garnishee 

—Trial,  2678. 
Garnishment  proceedings — Costs,  2652. 
Garnishment — ^Title  on  sale,  2677. 
Issuance  of  writ,  contents  and  procedure,  266L 
Judgment  against  garnishee,  2653. 
Judgment  by  default  where  garnishee  fails  to  answer, 

2672a. 
Judgment  discharging  garnishee  in  what  cases,  2671a. 
Judgment  in  bar,  2658. 
Liability  of  garnishee,  2647. 
Power  to  issue  writs  of  garnishment,  2659. 
Process— Affidavit,  2644. 
Sales,  how  conducted,  2676. 
Service  of  summons  on  garnishee — ^Return,  2646. 
Service  upon  bank  ^ja  garnishee,  2667. 
Trial,  when,  2650. 

What  garnishee  need  not  plead,  2682. 
Writ,  how  directed,  2665. 
Writ,  how  served,  2666. 

Attacbment,  Third  Party  Claim  in.    See  tit.  Third  Party  Qaims. 

ATTORNEYS. 

[A.ct  of  attorney  in  opposition  to  instruction  of  client,  3439. 

Attorney — ^How  changed,  3453. 
Authority  of  attorney,  3431. 
Authority  of  attorney  terminates  with  judgment — Except  for 

what  purposes,  3443. 
Client  may  discharge  attorney  at  will,  3452. 
Contract  for  contingent  fee,  3446. 
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ATTORNEYS  (Continued). 

Court  may  require  attorney  to  show  authority,  3437. 

Death  of  client  terminates  employment,  3457. 

Duty  of  attorney,  3444. 

Duty  to  communicate  information  to  client,  3447. 

Duty  to  render  services  without  compensation  on  appoint- 
ment of  court,  3446. 

Effect  of  appearance  by  attorney,  3428. 

Extent  of  authority  of  attorney  in  conduct  of  suit,  3434. 

Liability  of  attorney  for  gross  negligence,  3448. 

May  confess  judgment,  3442. 

May  not  compromise  without  special  authority,  3441. 

Notice  of  substitution  of  attorney,  3455. 

Oral  stipulations  made  in  open  court,  3430. 

Order  associating  new  attorney,  3454. 

Presumption  of  authority  of  attorney  to  appear,  3435. 

Presumption  of  authority  to  act,  3436. 

Procedure  on  death  of  attorney,  3456. 

Removal  and  suspension,  3450. 

Removal  or  suspension,  3449. 

Right  of  attorney  to  act — How  challenged,  3438. 

Right  of  party  to  change  attorney,  3451. 

Stipulation  by  party  who  has  attorney  of  record  disregarded, 
3440. 

Stipulations  must  be  in  writing  or  entered  in  minutes,  3429. 

Verbal  stipulations,  3432. 

Who  may  appear  as  attorney,  3427. 

Written  stipulation  not  filed,  3433. 

AUCTIONEERS. 

Auctioneer's  authority  from  the  bidder,  3963. 
Auctioneer's  authority  from  the  seller,  3962. 

Ball,  Arrest  and.    See  tit.  Arrest  and  Bail. 

Bail — Offenses  Bailable — Qualifications  and  Proceedings.    See  tit. 
Criminal  Actions  in  Justices*  and  Police  Courts. 
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BILL  OF  PABTICTTLAB8. 

Account,  further — When  ordered,  831. 

Account  or  instrument,  ordering  production  of,  824. 

Account — ^Pleading,  823. 

Account — ^What  is,  822. 

Complaint,  becomes  part  of,  829. 

Delivered,  must  be,  828. 

Deliver,  effect  of  failure  to,  833. 

Demand,  effect  of  failure  to,  832. 

Evidence,  order  excluding,  830. 

Object  of  bill  of  particulars,  827. 

Washington. 

Pleading  account  or  instrument,  825. 

Bills  of  Exchange.    See  tit.  Negotiable  Instruments. 

BOND  OF  JUSTICE  OF  THE  PEACE. 

Approval,  recording  and  filing,  88. 
Condition  of  bond,  89. 
Examination  of  sureties,  91. 
How  amount  of  bond  fixed,  85. 
How  payable,  87. 
Number  of  sureties,  86. 

Qualification  of  sureties — ^Filing  and  approval  of  justice's 
bond,  104. 

Colorado. 

Bonds  and  oath  of  justice  and  constable,  96. 

Bonds  remain  in  force  three  years,  100. 

Copy  of  bond  evidence,  97. 

Execution  from  time  to  time  for  breaches,  102. 

Execution — ^Property  of  principal  taken  first,  99. 

Judgment  for  full  penalty  of  bond,  101. 

Sureties  not  bound  beyond  amount  of  bond,  98. 

Washington. 

Bond,  92. 
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BOND  OF  JUSTICE  OF  THE  PEACE  (Ck)ntmued). 

Bond  to  be  filed — Action  and  judgment  upon,  94. 
Township  justice's  bond,  95. 

Bond  on  Appeal.    See  tit.  Appeals. 

Bribery  of  or  by  Justioe  of  the  Peace.    See  tit.  Vacancies  in  Office 
of  Justice  of  the  Peace. 

CABBIAOE. 
Carriage  for  Reward. 

Apportionment  according  to  distance,  3883. 

Apportionment  by  contract,  3881,  3862. 

Bill  of  lading  negotiable,  3872. 

Bill  of  lading  negotiable— When  made  to  ''bearer/'  3873« 

Bill  of  lading,  what,  3871. 

Bills  of  lading  to  be  given  to  consignor,  3874. 

Care  and  diligence  required  of  carriers,  3864. 

Carriage  of  Property. 

Carrier  exonerated  by  delivery  according  to  bill  of  lad- 
ing, 3876. 

Carrier  may  demand  surrender  of  bill  of  lading  before 
delivery,  3876. 

Carrier's  lien  for  freightage,  services  and  advances,  3885. 

Carriers  of  Hessages. 

Carrier  to  obey  directions,  3865. 

Conflict  of  orders,  3866. 

Consignee,  when  liable,  3879. 

Consignor,  when  liable  for  freightage,  3878. 

Degree  of  care  and  diligence  required,  3887. 

Delivery  of  freight,  3867. 

Freight  carried  farther  than  agreed,  etc.,  3884. 

Freight,  consignor,  etc.,  what,  3863. 

General  duties  of  carrier,  3859. 

Natural  increase  of  freight,  3880. 

Notice  when  freight  not  delivered,  3869. 

Obligation  of  carrier  of  messages,  3886. 
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OAKSIAGE  (Continued). 

Place  of  delivery,  3868. 

Rate  of  speed  and  delays,  3862. 

Treatment  of  passengers,  3861. 

Vehicles,  3860. 

When  consignee  does  not  accept,  3870. 

When  freightage  is  to  be  paid,  3877. 

Oomxnon  Oarrien. 

Carrier's  lien,  3904. 

Carrier's  services  other  than  carriage  and  delivery,  3911. 
Certain  agreements  void,  3895. 
Common  carrier,  what,  3888.      • 
Compensation,  3893. 

Consignor  of  valuables  to  declare  their  nature,  3908. 
Damages  when  message  is  refused  or  postponed,  3915. 
Delivery  of  freight  beyond  usual  route,  3909. 
Effect  of  written  contract,  3896. 
Ejection  of  passengers,  3903. 
Pare,  when  payable,  3902. 
Liability  for  delay,  3907. 
Liability  of  inland  carriers  for  loss,  3905. 
Liability  of  luggage,  3900. 
Loss  of  valuable  letters,  3897. 
Luggage,  how  carried  and  delivered,  3901. 
Luggage,  what  consists  of — Commercial  travelers'  sam- 
ples, etc.,  3899. 
Obligation  not  to  give  preference,  3890. 
Obligations  of  carrier  altered  only  by  agreement,  3894. 
Obligatio^  to  accept  freight,  3889. 
Obligation  to  carry  luggage,  3898. 
Order  in  other  cases,  3914. 

Order  of  transaction  of  telegraphic  messages,  3913. 
Proof  to  be  given  in  case  of  loss,  3910. 
Sale  of  perishable  property  for  freight,  3912. 
Starting,  3892. 

What  preference  he  must  give,  3891. 
When  exemptions  do  not  apply,  3906. 
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CauBeg  of  Action,  Joinder  of.  See  tit.  Joinder  of  Cames  of 
Action. 

Challenges  to  Jury.    See  tit.  Jury. 

Change  of  Venue  (In  Civil  Actions).  See  tit.  Trial,  Change  of 
Place  of. 

Change  of  Venue  (In  Criminal  Actions).  See  tit.  Criminal  Ac- 
tions in  Justices'  and  Police  Courts. 

Charge  to  Jury.    See  tit.  Jury. 

Charter  Provisions  Creating  Police  Courts  in  San  Francisco  and 
Sacramento.  See  tit.  Police  Courts,  Charter  Provisions 
Creating. 

Chattel  Mortgages.    See  tit.  Foreclosure  of  Liens  on  Personal 
\  Property. 

Checks.    See  tit.  Negotiable  Instruments. 


CLAIM  AND  DELIVEBT  IN  BEPLEVIN. 

Affidavit  and  Undertaking  for  Claim  and  Delivery. 

Affidavit  must  be  delivered  to  sheriff,  2763. 

Affidavit  on  claim  and  delivery,  what  must  state,  2758. 

Undertaking  and  levy  of  writ  in  claim  and  delivery,  2765. 

When  undertaking  insufficient,  2766. 

Where  affidavit  fails  to  describe  property,  no  jurisdic- 
tion, 2764. 
Basis  of  action,  2742. 
Basis  of  action,  right  of  immediate  possession,  2743. 

Damages. 

Amendment  to  complaint  in  conversion,  when  allowed, 

2800. 
Attorneys'  fees  are  not  damages,  2816. 
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CLAIM  AND  DELIVEBY  IN  REPLEVIN  (Continued). 
Damages  for  detention  may  be  recovered,  2806. 
Damages  for  money  expended  in  pursuit  of  property  not 

allowed,  2811. 
Damages  for  money  expended  in  pursuit  of  property  not 

allowed — California   civil  section   does  not   apply, 

2812. 
Damages  limited  to  amount  prayed  for,  2809. 
Demand  need  not  be  proved,  when  defendant  claims  title, 

2798. 
Exemplary  damages  are  allowable  in  case  of  fraud  or 

malice,  2813. 
Interest  and  damages  in  same  action,  when  not  allowed, 

2810. 
Measure  of  damages  in  case  of  sale  of  property  pendente 

lite,  2814. 
Measure  of  damages  limited,  to  what,  2807. 
Opinion  evidence  not  admissible,  2808. 
Ownership  of  plaintiff,  what  proof  will  sustain,  2799. 
Test  of  jurisdiction  in  California  justices'  courts  in  re 

damages,  2815. 
Want  of  demand  cannot  defeat  action,  when,  2797. 
When  plaintiff  may  amend — Claim  of  damages,  2801. 
When  proof  of  demand  is  unnecessary — What  else  will 

excuse  demand,  2796. 

Demand,  Allegations  and  Proof. 

Allegation  of  ownership  of  right  of  possession  essential, 

2792. 
Allegation  of  ownership,  when  put  in  issue,  2804. 
Allegation  of  possession  in  defendant  is  essential,  2790. 
Burden  of  proof  is  on  plaintiff  when,  2802. 
Complaint  must  allege  and  plaintiff  must  prove  demand, 

2793. 
Intervention  in  claim  and  delivery,  2805. 
Sole  issue  and  question  in  claim  and  delivery  is  what, 

2789. 
When  proof  of  demand  is  unnecessary,  2794. 
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CLAIM  AND  DELIVERT  IN  BEPLEVIN  (Continued). 

"When  proof  of  demand  is  unnecessary — ^Where  defend- 
ant has  converted  property,  2795. 

Where  defendant  has  not  possession  at  time  of  suit,  effect 
of,  2791. 

Who  may  claim  redelivery  where  more  than  one  defend- 
ant, 2803. 

Exceptions  to  Sureties  and  Belease  of  Property. 

Breaking  and  entering  where  property  is  concealed,  2785. 

Exception  to  sureties,  within  what  time,  2776. 

Filing  of  notice,  undertaking  and  affidavit,  2788. 

Justification  of  defendant's  imreties,  2783. 

Justification  of  sureties,  before  whom,  2778. 

Qualifications  of  sureties,  2777. 

Release  of  property  on  defendant  giving  an  undertaking* 
2780. 
For  severed  property,  2747. 
Gist  of  action,  2740. 

History  and  Essentials. 

History  of  claim  and  delivery  in  replevin,  2736. 

Lienholder  may  maintain  action,  2745. 

Mere  possession  sufficient  against  trespasser,  2746. 

Money  may  be  subject  to  claim  and  delivery,  when,  2749. 

Mortgagee  may  maintain  claim  and  delivery,  2744. 

Possession  or  right  to  possession,  ultimate  fact  in  claim 
and  delivery,  2741. 

When  claim  and  delivery  lies,  2737. 

When  claim  and  delivery  lies — ^At  time  of  issuing  sum- 
mons, 2738. 

When  replevin  will  lie  for  drawing  timber  and  when  not, 
2748. 

Where  property  sold  on  installment  contract,  2750. 

Where  property  sold  on  installment  contract,  conditional 
sale,  2752. 

Where  property  sold  on  installment  contract,  where  title 
remains  in  vendor,  2751. 

Instmctions  to  Sheriff. 

Affidavit  and  undertaking  evidence  of  what,  2775. 
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CLAIM  AND  DELIVERY  IN  BEPLEVIN  (Continued). 

Description  of  property  in  instructions  to  sheriff,  2774. 

Instructions  to  sheriff,  2771. 

What  instructions  insuflScient,  2773. 

Judgment  and  Verdict  in  Claim  and  Deliveiy. 

Alternative  judgment  for  value  can  be  entered  only  un- 
der what  circumstances,  2819. 

Alternative  judgment  in  favor  of  defendant,  when  proper, 
2820. 

Cost  may  be  allowed  when,  2831. 

Dismissal,  effect  of,  2834. 

Judgment  for  possession,  when  not  necessary,  2823. 

Judgment  may  be  entered  nunc  pro  tunc,  2824. 

Judgment  must  be  in  alternative  form,  2817. 

Lienholder,  when  entitled  to  what  judgment,  2829. 

Market  value,  2843. 

Offer  and  tender  of  property  is  satisfaction  of  judgment, 
when,  2839. 

Owner  entitled  to  return  of  property  in  good  condition, 
2832. 

Plaintiff  has  no  right  to  retain  part  of  articles  sued  for, 
2822. 

Plaintiff  may  require  jury  to  find  value,  when,  2841. 

Prayer  to  plaintiff's  complaint  must  be  what,  2827. 

Property  must  be  delivered  in  what  condition,  2826. 

Purpose  of  alternative  judgment,  2818. 

Return  of  part  of  property  does  not  satisfy  judgment, 
when,  2845. 

Subsequent  transfer  will  not  defeat  plaintiff's  right, 
when,  2846. 

Title  vests  in  whom  upon  judgment,  2833. 

Value  fixed  at  what  time,  2842, 

Value,  how  fixed,  2840. 

Value  of  property  may  be  recovered  where  delivery  can- 
not be  had,  2838. 

Verdict  for  defendant  in  case  of  jury  trial,  judgment  in, 
2825. 
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CLAIM  AND  DELIVEBT  IN  SEPLEVIN  (Continuedy. 

What  judgment  defendant  entitled  to,  2821. 

When  interest  may  be  allowed,  2844. 

When  plaintiff  is  not  entitled  to  recover  value  of  prop- 
erty, 2837. 

When  prayer  is  snflScient,  2828. 

Where  delivery  is  impossible,  what  judgment,  2835. 

Where  delivery  is  impossible,  what  judgment — ^Where 
property  is  intermingled,  2836. 

Where  lienholder  waives  right  to  lien,  2830. 

Jury,  Duty  of. 

Claim  and  delivery  to  be  tried  by  court  and  jury  in  what 

cases,  2861. 
Defendant  limited  to  what  claims,  2862. 
Duty  of  jury  in  claim  and  delivery  actions,  2860. 

Sheriff,  Duty  of. 

Duty  of  sheriff  in  keeping  property,  2868. 

Third  Party  Claims  in  Claim  and  Delivery.    See  tit.  Third 
Party  Claims. 

When  Claim  and  Delivery  will  not  Lie. 

After-acquired  title  in  plaintiff,  2765. 

Property  severed  from  freehold  where  plaintiff  not  in 

possession,  2756. 
When  claim  and  delivery  will  not  lie,  2753. 
Where  defendant  has  lien  against  property,  2754. 
Where  plaintiff  not  owner,  or  entitled  to  possession^  2757. 

Colorado. 

Affidavit  for  replevin,  2760. 

Assessing  value  against  plaintiff,  2848. 

Constable  may  break  building — ^Not  to  seize  goods  from 

officer,  2762. 
Constable  to  deliver  copy  to  defendant,  2761. 
Delivery  bond  and  return  of  property  to  defendant — ^To 

plaintiff,  2782. 
Findings  for  defendant — Judgment,  2849. 
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CLAIM  AND  DELIVEBT  IN  REPLEVIN  (Continued). 

Goods    concealed — Justice   may  commit  *  defendant    or 

other  person,  2787. 
Judgment  for  plaintiff — Terms — Costs,  2850. 
Judgment  when  defendant's  right  has  terminated,  2855. 
Officer  liable  for  insufficient  bond,  2770. 
Property  delivered,  execution  for  damages,  2853. 
Property  not  taken  on  writ,  damages  awarded,  2851. 
Property  retained — ^Writ  of  possession,  2854. 
Trial  by  jury— Verdict,  2852. 
Undertaking — Terms  of — ^Amount,  2769. 
Value  not  to  be  assessed  higher  than  in  affidavit,  2847. 

Washington. 

Affidavit  where  delivery  claimed — Contents  of,  2759. 

Exceptions  to  sureties,  2779. 

Execution  of  order — ^Bond,  2767. 

Justification  of  sureties  of  defendant,  2784. 

Officer  may  break  open  building  or  inclosure,  2786. 

Officer  to  keep  and  deliver  property,  2859. 

Order  for  delivery,  2772. 

Plaintiff  may  claim  immediate  delivery,  2739. 

Return  of  order  and  affidavit,  2768. 

Return  of  property  on  giving  bond,  etc.,  2781. 

COMHENOEMENT  OF  ACTION. 

Commencement  of  civ;l  actions,  519. 

Justices'  court,  action  in,  how  commenced,  516. 

When  an  action  is  commenced,  517. 

Oregon. 

Justices'  clerk,  county  to  provide  offices — Office  hours, 

480. 
Justices'  clerk,  his  powers  and  duties,  479. 

Washington. 

Civil  actions,  how  commenced,  518. 
Clerk  to  pay  over  moneys,  etc.j  496. 
113 
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OOMMENOEMEirr  OF  ACTION  (Continued)'. 

Justices'  clerk,  when  allowed — Commissioners  to  furnish 

books,  etc.,  481. 
Power  of  clerks,  482. 

OOMMENOEMENT,  PLACE  OF. 

Action  for  damages  for  breach  of  contract,  546. 
Place  of  commencement,  545. 

Colorado. 

If  no  justice  in  township,  548. 
Venue  of  actions,  547. 

Oregon. 

Where  action  may  be  commenced,  549. 


Venue   pf  actions — ^Precinct  of  defendant's   residence, 
550. 

Commitment  of  Defendant.    See  tit.  Criminal  Actions  in  Justices' 
and  Police  Courts. 


COMMUNICATIONS  PBIVILEaED. 

Attorney  and  client,  1489. 
Husband  and  wife,  1488. 
Physician  and  patient,  1491. 
Priest  and  parishioner,  1490. 
Privileged  communications,  1487. 
Public  officials,  1492. 

Competen<7  of  Witnesses.    See  tit.  Witnesses. 

COMPLAINT. 

Account,  copy  of,  818. 

Corporation,  complaint  by,  may  be  copy  of  note,  820. 
Facts  in  direct  terms,  complaint  must  state  the,  S-IT. 
Justices'  court,  complaint  in,  what  is,  814. 
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COMPLAINT  (Continued). 

Note  and  indorsements,  819. 
Objection  to  filing  a  complaint,  how  raised,  821. 
Sufficient,  complaint,  what  must  show  to  be,  816. 
Theory  of  modern  code  pleading  as  to  sufficiency  of  com- 
plaint, 815. 

Complaixit,  Cross.    See  tit.  Cross-complaint. 

Complaint,  Demurrer  to.    See  tit.  Demurrer  to  Complaint. 

Complaint  in  Criminal  Actions.    See  tit.  Criminal  Actions  in  Jus- 
tices '  and  Police  Courts. 

COMPBOMISE,  OFFER  OF. 

Before  trial,  offer  to  compromise,  1720. 
Offer  to  compromise,  1721. 

Colorado. 

Offer  of  compromise,  1724. 
Tender  of  payment — Costs,  1723. 

Washington. 

Tender,  judgment  in  case  of,  1725. 

Concnrrent  Jurisdiction.    See  tit.  Jurisdiction. 
Conduct  of  Trial    See  tit.  Trial,  Conduct  of. 
Oonfessiozly  Judgment  on.    See  tit.  Judgment. 

CONSOUDATZON  OF  ACTIONS. 

When  consolidation  of  actions  proper,  1220. 

CONSTABLES. 

Constable's  and  marshal's  fees,  3709. 
Duties  of  constables,  3708. 
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CONSTABLES  (Continued). 

Sheriffs,  clerks  and  constables  not  to  practice  law  or  serre  as 
notaries  public,  3710. 

Oolorado. 

County  commissioners  —  Justice — Constable — Other  offi- 
cers, 3727. 

Duty  of  constables  to  arrest,  3728. 

Justice  may  appoint  special  constable — Term — ^Deputy 
constable — Term — Bond — Compensation,  3729. 

Oregon. 

Beginning  of  term — Oath  and  official  undertaking,  3721. 

Constable  and  deputy,  3725. 

Constable,  election  and  term  of  office,  3720. 

Constable's  fees,  3724. 

Constable's  fees  in  Multnomah  county,  3726. 

Vacancy  in  constable's  office,  how  filled,  3723. 

vnudiixigton. 

Bond  of  constables,  3715. 

Constable,  oath  and  bond,  3719. 

Constables'  fees,  3717. 

Duties  of  constables  generally,  3716. 

Election,  how  to  be  conducted — Certificate,  3713. 

Election — Number  of  constables,  3711. 

Oath  of  constable,  3714. 

Traveling  expenses  of  constables  to  be  paid,  3718. 

Vacanciesh-How  filled,  3712. 

Construction  of  Pleadings.    See  tit.  Pleadings. 

CONTEMPTS. 

Contempt — ^Docket  entry  on  conviction  for,  3008. 
Contempts  in  justices'  courts,  punishment  of,  3020. 
In  presence  of  the  justice — ^How  punished,  3005. 
Limit  of  punishment,  3007. 
Not  in  presence  of  justice — How  punished,  3006. 
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CONTEMPTS  (Continued). 

Re-entry  on  property  after  eviction,  when  a  contempt,  3001. 
What  acts  constitute,  3003. 

Colorado. 

Justice  to  preserve  order — Contempt,  3009. 

Oregon. 

Chapter  5  of  title  8,  Oregon  Code  of  Civil  Procedure, 
applicable  to  contempts,  3017. 

Washington. 

Appeal  from  judgment  in  contempt  cases,  3021. 

Contempts,  3010. 

Hearing — Warrant  for  offender,  3012. 

Punishment  for  contempt,  3011. 

Summary  arraignment,  3013. 

Warrant  of  commitment,  3016. 

Contesting  Elections  for  Members  ci  the  Legislature.    See  tit. 
Elections,  Contesting,  for  Members  of  the  Legislature. 

Contest  of  Election.    See  tit.  Election,  Contest  of. 

Coroner,  Power  to  Act  as.    See  tit.  Powers  of  Justices'  Courts, 
Incidental. 

COSTS. 

Attorney's  fee  in  actions  for  wages,  1866. 
Costs  must  be  included  in  the  judgment,  1868. 
Justices  may  require  security  for  costs,  1867. 
Who  entitled  to  costs,  1864. 

Oregon. 

Amount  of  costs,  1870. 

Procedure  conforms  to  that  in  courts  of  record,  unless 

otherwise  provided — Costs,  1871.- 
When  costs  allowed  to  plaintiff,  1869. 

Washington. 

Judgment  for  costs — Attorneys'  fees,  1865. 

Costs.  Security  for.    See  tit.  Costs. 


1798  INDEX. 

[BeferencM  are  to  Seetioni.] 

OOUNTEBCLAIM. 

Amount  of  counterclaim,  1154. 

Damages  to  real  property,  counterclaim  for,  not  allowed  in 

action  for  the  recovery  of  personal  property,  1157. 
Difference  between  recoupment  and  setoff,  1148. 
How  must  arise,  1151. 
Includes  what,  1146. 

Notice  of  assip:nment,  counterclaim  must  arise  before,  1153. 
Omission  to  set  up  counterclaim,  1158. 
Party  calling  pleading  counterclaim  establishes  that  it  is  a 

counterclaim,  1156. 
Principal  claim,  where  counterclaim  exceeds,  defendant  may 

have  judgment,  1155. 
Setoff  applies  to  what,  1147. 
Test  by  relief  sought,  1152. 

Washington. 

Setoff  allowed,  to  what  extent,  1150. 
Setoff,  how  pleaded,  1149. 

OOUBT  DAYS  AND  COUBT  SEALS. 

Appointments  on  nonjudicial  days,  3526. 

Days  on  which  courts  may  be  held,  3524. 

Nonjudicial  days,  injunctions  and  writs  of  prohibition,  3525. 

Seals  of  court,  to  what  documents  are  affixed,  3530. 

Seals  of  police  courts  of  cities  and  counties,  3529. 

What  courts  shall  have  seals,  3528. 

Montana. 

Justices'  courts,  when  open,  3527. 

COURT,  PLACE  OF  HOLDINa. 

Court,  where  held,  4&7. 


INDEX.  1799 

[Reference!  ere  to  Sections.] 

COURTS. 

Justices'  Courts  in  Certain  Townsbdps. 

Authority  of  justices,  391. 

Duties  of  justices'  clerks,  393. 

Fees,  394. 

In  metropolitan  townships,  390. 

Justices'  clerks,  392. 

Salaries  of  justices  and  clerks,  395. 

Justices'  Courts  in  Cities  and  Counties. 

Abstract  and  transcript — How  certified,  328. 
Actions,  how  entitled  and  where  prosecuted,  321. 
Appeal,  justification  of  sureties  on,  331. 
Appeals,  how  taken,  329. 
Appeal,  statements  on,  how  settled,  330. 
Certification,  how  made,  327. 

Cities  and  counties — Justices'  courts  in — Number  of  jus- 
tices— Sessions — Presiding  judge,  309. 
Docket,  332. 
Pees,  how  payable,  326. 
Filing  and  entry  of  minutes,  334. 
Justice's  clerk — Appointment  and  term,  310. 
Justice's  clerk — Deputies  for  whose  acts  he  shall  be  re- 
sponsible on  his  official  bond,  312. 
Justice's  clerk — Oath  and  bond,  311. 
Minutes,  333. 
Office  hours,  319. 
Papers,  where  filed,  323. 
Powers  of  the  various  justices,  324. 
Practice  and  rules,  336. 
Process — How  issued,  325. 
Process,  where  returnable,  322. 
Salaries,  338. 

Service  of  summons  and  subpoenas,  314, 
Sheriff  may  provide  offices,  when,  318.  » 

Sheriff's  deputies,  additional,  315. 


1800  INDEX. 

[Beftnneet  are  to  Sections.] 

OOUBTS  (Continued). 

Sheriff's  deputies,  duties  of — ^Liability  of  sberifl,  316. 
Sheriff  to  be  officer — ^Uis  duties,  313. 
Supervisors  to  provide  offices,  317. 
Territorial  extent  of  jurisdiction,  335. 
Transfer  of  proceedings,  320. 
What  justices  successors  of  others,  339. 
Who  may  practice  before  justice  of  the  peace — ^Power  of 
attorneys,  337. 

Justices'  Courts  in  Cities  of  tbe  First  and  One-half,  Second, 
Second  and  One-half ,  Third  and  Fourth  Classes. 

Duties  of  clerk,  388. 

Fees — Collection  and  payment  of,  386. 

Jurisdiction  and  powers,  383. 

Justices'  clerks  in  cities  of  second  and  one-half  and  third 

classes,  387. 
Qualifications,  384. 
Salary  and  office,  385. 
Salary  of  clerk,  389. 

Justices'  Courts  in  Cities  of  the  First  Class,  Under  the  Mu- 
nicipal Corporation  Act. 

Appeals,  355. 

Appearance  by  attorney,  364. 

Authority  of  justice,  352. 

Cities  of  the  first  class,  justices'  courts  in — Number,  340. 

Clerk,  344. 

Docket,  358. 

Judicial  days — Causes,  how  tried,  342. 

Justices'  clerk  pro  tempore,  357. 

Minutes,  359. 

Office  hours,  346. 

Officers  of  court  not  to  act  as  counsel,  363. 

Presiding  justices,  343. 

Proceedings  commenced  before  the  act,  362. 

Process,  how  issued — ^Payment  of  fees,  347. 

Provision  for  office,  345. 

Reassignment  of  causes,  353. 


INDEX.  1801 

(Bdftrenees  art  to  Stotions.] 

COTJBTS  (Continued). 

*  Reluming  process,  251. 
Rules,  361. 

SheriflE's  deputies,  349. 
Sheriff  to  be  officer,  348. 
Suits,  how  entitled,  350. 
Suits,  where  commenced  and  prosecuted,  341. 
Territorial  jurisdiction,  356. 
Vacancies  at  time  of  incorporation,  365. 
What  law  governs,  360. 

Becorders'  CourtB  in  Cities  of  the  Fifth  Glass  Under  the 
Municipal  Corporation  Act. 

Appeals,  370. 
Compensation,  372. 
Creation,  366. 
Disqualification,  373. 
Duties  of  recorder,  371. 
Jurisdiction,  367. 
Jury  trial,  368. 
Justice  is  successor,  374. 
■   Rules  of  practice,  369. 

Recorders'  Courts  in  Cities  of  the  Sixth  Class  Under  the 
Municipal  Corporation  Act. 

Appeals,  378. 

Compensation,  380. 

Disqualification,  381. 

Jurisdiction,  375. 

Jury  trial,  376. 

Powers  and  duties  of  recorder,  379. 

Rules  of  practice,  377. 

Oregon. 

Justices'  courts  in  cities  of  100,000,  477. 

Courts,  Police.    See  tit.  Police  Courts. 


1802  INDEX. 

[B«f«rMie»i  an  to  S«eti<mi.] 

OSEAHON  AND  NATURE  OF  OFFICE  OF  JUSTICE  OF  THE 

PEACE. 

Clerk,  justices',  proper  party  to  sign  and  issue  summons  in 

justices'  court  of  San  Francisco,  10. 
Creation  of  inferior  courts  by  county  charters,  19. 
Creation  of  justices '  courts  in  cities  and  counties  is  not  special 

legislation,  10. 
Judicial  power,  where  vested,  3. 

Legislative  power  to  change,  alter,  or  combine  townships,  23. 
Legislature  to  fix  number  and  jurisdiction  of  inferior  courts, 

9. 
Local  and  special  laws  as  to  inferior  courts  prohibited,  17. 
Municipal  charters  may  provide  for  police  courts,  21. 
Municipal  freeholders'  charter,  justices'  courts    cannot   be 

created  by,  20. 
Powers  of  legislature,  how  limited,  18. 
State  officers  in  California,  justices  of  the  peace  no  longer,  16. 
State  officials,  justices  of  the  peace  formerly,  15. 
Supervisors  to  create  judicial  townships,  22. 

Colorado. 

Creating  and  changing  precircts — ^Election  of  justice- 
Term,  25. 
Police  magistrates — ^How  created — Jurisdiction,  13. 
Vesting  of  judicial  power,  5. 

Montana. 

Judicial  power — Where  vested,  8. 

Police  and  municipal  courts — Constitutional  provisions, 
14. 

Oregon. 

County  court  to  establish  justice  of  the  peace  districts,  24. 

Judicial  power  of  state — ^In  whom  vested,  6. 

Justice 's  court  defined — Where  and  by  whom  holden,  7. 

Washington. 

Judicial  power,  where  vested,  4. 

Justices'  courts  may  not  be  courts  of  record,  11. 

Legislature — Power  to  determine  jurisdiction,  etc.,  12. 


INDEX.  1803 

[Refareneet  are  to  Seetians.] 

CRIMINAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COURTS. 

Aggravation  or  Mitigation  of  Criminal  Offenses. 

Court  may  summarily  inquire  into  circumstances  in  ag- 
gravation or  mitigation  of  punishment^,  3356. 

Appeal. 

Appeal  by  people — ^How  and  when  to  be  taken,  3216. 
Appeal — How  taken,  heard  and  determined,  3208. 
Appeal  ^—  Judgment    without    order    submitting — ^Void, 

3225. 
Appeals  by  defendant — ^How  and  when  to  be  taken,  3215. 
By  whom  appeals  taken  on  questions  of  law,  3211. 
Effect  of  an  appeal  by  defendant,  3231. 
Effect  of  an  appeal  by  the  people,  3228. 
Effect  of  appeal,  3229. 
Entry  of  appeal,  3222. 
How  parties  designated  on  appeal,  3212. 
In  what  cases  an  appeal  may  be  taken  by  the  defendant, 

3213. 
In  what  cases  by  the  people,  3214. 
New  trial  in  superior  court,  3226. 

Remittitur  of  judgment  on  dismissal  or  affirmance,  3227. 
Sheriff  must  keep  defendant  in  custody,  3230. 
Statement  of  the  case,  3223. 
Who  may  appeal,  3207. 

Bail — Offenses  Bailable — QuaUflcations  and  Proceedings. 

Action  against  bail  on  forfeiture,  3326. 

Admission  to  bail,  3261. 

Admission  to  bail  on  appeal  after  conviction,  3302. 

Admission  to  bail  on  appeal  before  and  after  conviction, 
3303. 

All  other  offenses  bailable,  3301. 

Application  of  deposit  of  money  on  judgment  for  pay- 
ment of  fine,  3321. 

Capital  offenses  not  bailable — When,  3300. 

Commitment  of  defendant  for  failure  to  appear  for  judg- 
ment, 3331. 


1801  INDEX. 

[B«fevBBeei  are  to  BeoUons.] 

TAL  AOnONB  IN  JUSTIOES'  AND  POUOE  OOUBTB 

(Continued). 

Defendant — ^How  arrested  on  commitment,  3330. 
Defendant  to  be  taken  before  magistrate  without  bail — 

Bight  of  attorney  to  visit  the  defendant,  3256. 
Defendant,  when  admitted  to  bail,  3252. 
Deposit  in  exoneration  of  bail  bond,  3320. 
Deposit  in  lieu  of  bail,  3319. 

Deposit  of  money — When  forfeited  or  disposed  of,  3327. 
Exoneration  of  bail  by  surrender  of  defendant,  3322. 
Forfeiture  of  bail,  3325. 
Justification  of  bail,  3315. 
Notice  to  district  attorney  where  admission  to  bail  is 

discretionary,  3305. 
On  rearrest  defendant  admitted  to  bail — When,  3332. 
Order  for  discharge,  by  whom  made,  3317. 
Order  for  discharge  on  giving  bail,  3316. 
Order  for  recommitment — Contents,  3329. 
Penalty  for  refusal  to  allow  attorney  to  visit  prisoner, 

3257. 
Procedure  on  execution  of  warrant  in  preceding  case, 

3260. 
Proceedings  on  taking  bail,  3254. 
Proceedings  where  bail  is  not  given,  3255. 
Proceedings  where  defendant  is  taken  before    another 

magistrate,  3258. 
Proceedings  where  offense  is  triable  in  another  county, 

3259. 
Qualification  of  bail,  3313,  3318,  3335. 
Rearrest  of  defendant  on  forfeiture  of  bail  or  sureties 

becoming  insufficient,  3328. 
Return  of  money  deposited  on  surrender  of  defendant, 

3324. 
Right  of  bail  to  arrest  defendant,  3323. 
What  is  admission  to  bail,  3298. 
What  is  taking  bail,  3299. 

Who  may  be  admitted  to  bail  on  holding  to  answer,  3306. 
.    Who  may  take  bail  in  foregoing  case,  3333. 


INDEX.  1805 
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OSmiNAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COUBTS 

(Continued). 

OhangB  of  Venne. 

Change  of  place  of  trial  in  criminal  action^  3127. 

Docket  in  criminal  cases,  3129. 

Procedure  on  change  of  place  of  trial,  3128. 

Otaunitment  of  Defendant. 

Commitment  of  witnesses  on  refusal  to  give  security, 

3353. 
Conditional  examination  of  witnesses  where  unable  to 

give  security,  3354. 
Infants  and  married  women  required  to  procure  sureties, 

3352. 
Magistrate  to  return  depositions  to  the  court,  3355. 
Proceedings  on  commitment,  3343. 
Security  for  appearance  of  witnesses,  3351. 
Undertaking  of  witnesses  to  appear,  3350. 

0<niiplaint. 

Attachment  against  subject  of  lottery,  3073. 

Complaint  must  be  filed  within  one  year,  3076. 

Jurisdiction  of  justices'  courts,  3071. 

Lottery — ^Misdemeanor,  3077. 

Misdemeanor — Defined,  3072. 

Offense  under  compulsory  educational  act,  3079. 

Pleadings,  when  lost,  copy  may  be  filed,  3075. 

* 'Police  courts"  defined,  3070. 

Proceedings  must  be  commenced  by  complaint,  3074. 

Public  offenses — ^How  prosecuted,  3069. 

Examination  of  Defendant. 

Commitment  for  examination — ^Form,  3271. 

Examination  to  be  completed  at  one  session — ^Postpone- 
ment, 3268. 

Examination  to  proceed,  when,  3266. 

Justice  may  call  substitute  to  hold  preliminary  examina- 
tion, 3267. 


1806  INDEX. 

[Refaraneei  m  to  Sectloni.] 

OBDnNAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COURTS 

(Continued). 

Magistrate  to  inform  the  defendant  of  the  charge  and  his 

right  to  counsel,  3262. 
Bight  of  defendant  to  send  for  counsel,  3265. 
Upon  postponement  defendant  to  be  committed,  admitted 

to  bail  or  discharged  upon  deposit  of  money,  3270. 

Judgment. 

Certified  copy  of  judgment  of  imprisonment  to  be  deliv- 
ered to  oflBcer,  3168. 

Defendant  to  be  discharged  when  judgment  given — ^In 
what  cases,  3165. 

Discharge  of  defendant  on  acquittal,  3194. 

Dismissal  a  bar  in  misdemeanor,  but  not  in  felony,  3195. 

Disposition  of  fines,  3176,  3177, 

Duty  of  officer  on  payment  of  fine,  3175. 

Pine — How  satisfied  by  imprisonment,  3193. 

Fines  and  forfeitures,  where  paid,  3178-3180. 

Judgment  against  prosecutor  for  costs,  3198. 

Judgment  must  be  pronounced  at  the  time  appointed, 
3188. 

Judgment  on  plea  of  guilty  or  conviction,  3185. 

Proceedings  on  judgment  imposing  fine,  3174. 

Prosecutor — When  ordered  to  pay  costs,  3196. 

Befusal  or  neglect  to  pay  over  fines  or  forfeitures  a 
misdemeanor,  3181. 

Time  of  rendering  judgment,  3187. 

New  Trial  or  Stay. 

Motion  for  a  new  trial  or  in  arrest  of  judgment — ^When 

made,  3204. 
Motioh  in  arrest  of  judgment — Upon  what  founded,  3206. 
New  trial  granted  in  what  cases,  3205. 

Pleading. 

Manner  of  pleading,  3133. 

Pleas— Verdict— Jury. 

Challenges — How  tried.  3150. 


INDEX.  1807 

[R«ferenees  »r«  to  Sectioni.] 

CRIMINAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COURTS 

(Continued). 

Court  to  decide  questions  of  law  but  not  to  change  as 
to  matters  of  fact,  3155. 

Defendant  to  be  present,  3154. 

Jury  cannot  be  discharged  before  verdict  except  for  good 
cause,  3159. 

Jury  may  decide  in  court  or  retire  for  consideration — 
Oath  of  officer  on  retirement,  3156. 

Manner  of  trial  by  jury,  3152. 

Oath  of  jury,  3151. 

Plea — How  made  and  entered,  3138. 

Plea — How  put  in  and  withdrawn,  3139. 

Plea  of  not  guilty  entered  on  refusal  to  plead,  3145. 

Pleas  to  indictment  or  information — ^Kinds,  3137. 

Postponement  of  trial,  3153. 

Previous  conviction,  3146. 

Proceedings  on  waiver  of  jury,  3148. 

Trial  by  jury — How  waived,  3147. 

Verdict  must  be  general  and  delivered  in  public,  3157. 

Verdict  where  several  defendants  tried  together,  3158. 

What  is  a  former  acquittal,  3143. 

What  is  barred  by  former  conviction,  acquittal  or  jeop- 
ardy, 3144. 

What  is  not  a  former  acquittal,  3142. 

What  may  be  given  under  plea  of  not  guilty,  3141. 

What  put  in  issue  by  plea  of  not  guilty,  3140. 

Where  jury  is  discharged  court  may  proceed  to  trial 
again,  3160. 

Warrant  of  Arrest. 

By  whom  directed  and  by  whom  executed,  3245. 
Certificate  of  county  clerk  accompanying  warrant,  3249. 
Contents  of  warrant,  3243. 

Duty  of  officer  on  making  arrest  for  felony,  3250. 
Duty  of  officer  on  making  arrest  for  misdemeanor,  3251, 
Execution  within  and  without  county,  3248. 
Issuance  of  warrant  of  arrest,  3238. 


1808  mDEX. 

[Btf«rMi«ei  m  to  Seetloni.] 

FAL  ACTIONS  IN  JUSTIOES'  AND  POUOE  OOVBTS 

^(Continued). 

No  warrant — ^Where  offense  committed  by  corporation, 

3121. 
Peace  officer— What  is,  3246. 
Warrant  by  judge — ^How  directed,  3247. 
Warrant  of  arrest  must  issue — ^When,  3119. 

Witnesses. 

Affidavits  defectively  entitled  valid,  3297. 

Defendant  may  produce  witnesses,  3283. 

Defendant — When  and  how  committed — ^Porm  of  com- 
mitment, 3293. 

Defendant — When  and  how  discharged — ^Form  of  in- 
dorsement, 3292. 

Deposition — ^How  kept,  3291. 

Depositions  to  be  read  to  defendant  and  subpoenas 
issued,  3272. 

Examination  of  witnesses  in  presence  of  defendant  and 
right  of  cross-examination,  3282. 

Exclusion  and  separation  of  witnesses,  3284. 

Exclusion  and  who  may  be  present  at  examination,  3285. 

Homicide  cases — ^Depositions — ^How  authenticated,  3287. 

Homicide  cases — ^Piling  transcript,  3288. 

Homicide  cases — Reporter's  compensation,  3289. 

Homicide  cases — ^Testimony  of  witnesses — ^How  taken, 
3286. 

Indorsement  where  offense  bailable,  3295. 

Indorsement  where  offense  not  bailable,  3294. 

Issuance  of  subpoena,  3273. 

When  husband  and  wife  are  competent  witnesses,  3296. 

Colorado. 

Accused  confessing — Justice  to  fix  fine,  3202. 
Appeals  from  justices'  and  police  courts,  3219. 
Bribery  of  judge  or  member  of  legislative  body,  3402. 
Capias  to  issue  when  no  goods  found,  3345. 
Change  of  venue — Causes,  3381. 
Costs  taxed  against  complainant — ^Execution,  3082. 


INDEX.  1809 

[Beferuieei  ar«  to  Seetioni.] 

OBIMmAL  ACTIONS  IN  JUSTICES'  AND  POUOE  OOUBTS 

(Continued). 

County  treasurer  to  report  fines  paid,  3377. 

Criminal  appeal — ^Bond — ^Stay  of  proceedings,  3312. 

Delinquent  fines,  how  collected,  3411. 

Encampment — ^Laws  and  regulations  governing — ^Arrest 

and  punishment  of  disorderly  spectator,  3410. 
Examination — Recognizance,  3379. 
Execution  on  judgment  for  fines  and  costs,  3344. 
How  appeals  are  taken — To  district  court,  3203. 
Judge  or  justice  may  appoint  person  to  execute  warrant, 

3240. 
Judges  and  justices   conserve    peace — Arrest — Commit- 
ment— ^Recognizances,  3346. 
Judge  to  examine  record  and  evidence  on  examination, 

3383. 
Judgment  against  defendant  and  security,  3372. 
Jury  to  fix  punishment,  3384. 
Jury  trial — ^Venire — Jury  to  be  impaneled  and  sworn, 

3386. 
Justice  to  issue  execution — ^Levy— Sale,  3200. 
Justice  to  issue  warrant  on  knowledge  or  oath — Jury  to 

assess  fine,  3370. 
Justice  to  report  fines  quarterly — ^Penalty  for  failure, 

3375. 
Justice  to  report  quarterly  to   county  commissioners, 

3376. 
Justice  to  return  names  of  witnesses,  3373. 
Limitation  of  actions,  3374. 
Malicious  prosecution — Costs,  3378. 
Officers  shall  prevent  dueling,  3404. 
One  justice  may  act,  3264. 
Penalty  for  selling  liquor  within  one  thousand  feet  of 

camp,  3409. 
Plea  of  guilty — Duty  of  justice,  3371. 
Prisoner  may  make  statement  on  examination,  3380. 
Recognizances  before    justices,  etc.,  returnable    to  this 

court,  3220. 
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CRIMINAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COUBTS 

(Continued). 

Refusing  to  pay  toll — Penalty,  3419. 

Return  no  property,  justice  to  issue  capias  for  body — 
Labor,  3201. 

Threats  against  life  and  property,  3382. 

Two  justices  may  let  prisoner  to  bail — ^Except,  3263. 

Unlawful  for  civilian  to  wear  uniform — ^Penalty,  3408. 

Verdict  of  jury — Judgment,  3385. 

Warrant  —  Arrest  —  Trial  —  Fine — Disposition  of  fine, 
3420. 

Warrant  directed  to  all  sheriffs,  coroners  and  constables, 
3239. 

Warrants  on  suspicion — Arrest — ^Commitment — ^Bail — 
Terms  of  recognizance,  3125. 

Warrant  to  remove  person  infected  with  contagious  dis- 
ease, 3414. 

Oregon. 

Action  to  be  tried  within  one  day  unless  for  cause,  3269. 

Appeal  in  criminal  action — Exception,  3221. 

Certified  copy  of  judgment  to  be  filed  with  clerk,  3167. 

Complaint  to  be  deemed  indictment,  3081. 

Criminal  action,  how  commenced,  3060. 

Criminal  appeal — How  taken,  3224. 

Criminal  appeal  taken  by  defendant,  3217. 

Criminal  appeal — Undertaking  for  stay  of  proceedings, 

3304. 
Criminal  warrant,  requisites  of,  3244. 
Defendant  may  give  bail,  3253. 

Defendant  may  plead  same  plea  as  on  indictment,  3135. 
Defendant  must  plead,  when,  3134. 
District  attorney  to  control  proceedings  on  behalf  of 

state — In  criminal  matters,  3073. 
Duty  of  what  officers  to  prosecute,  3364. 
Entry  of  judgment  and  copy  of,  as  evidence,  3290. 
Issue,  how  tried,  3149. 

Judgment  against  prosecutor  for  costs,  3197. 
Judgment  against  prosecutor,  how  enforced,  3199. 
Judgment  of  acquittal — Discharge — Entry,  3166. 
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CRIMINAL  ACTIONS  IN  JUSTICES'  AND  POLICE  COURTS 

(Continued). 

Judgment  of  conviction,  3186. 

Judgment  of  conviction,  how  executed,  3189. 

Justice  must  transmit  transcript,  3218. 

Justices  to  make  monthly  report  of  fines  collected,  3191. 

Money  not  paid  in  time,  justice  liable,  3184. 

Money  paid  on  judgment  of  conviction,  3183. 

Payment  of  fine  and  costs,  3182. 

Proceedings,  if  defendant  does  not  give  bail,  3136. 

Proceedings  in  criminal  actions,  how  governed,  3360. 

Qualifications  of  bail  in  criminal  actions,  3314. 

Reports  to  auditor  by  municipal  judge  and  justice  of  the 

peace,  3192. 
Venue  of  criminal  actions,  3359. 
Warrant  of  arrest,  3122. 

Washington. 

Abstract  of  costs  to  be  forwarded  with  papers,  3342. 
Appeal  from  order  for  security  to  keep  the  peace,  3275. 
Appeal  in  criminal  cases — Notice,  3209. 
City  prisoners  sentenced  by  justice  of  peace  to  work — 

When,  3169. 
County  prisoners  may  be  compelled  to  work,  when  and 

how,  3170. 
Criminal  appeal — Recognizance  of  witness — Transcript, 

3274. 
Defendant  discharged  on  giving  security,  3348. 
Either  side  may  demand  jury,  3161. 
Examination    of    witnesses — Transcript    of    testimony, 

3277. 
Failure  to  prosecute  appeal,  effect  of,  3281. 
Fees  not   required   in   advance — Failure   to   prosecute, 

effect  of,  3210. 
How  continuance  to  be  granted — Costs,  etc.,  3164. 
Judgment  not  to  be  given  without  evidence,  3171. 
Judgment  rendered  and  satisfied,  3172. 
Justice  to  summon  witnesses,  3276. 
Plea  of  guilty,  3163. 
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CBIMINAL  ACTIONS  IN  JUSTICES'  AND  POLICE  OOTJETS 

(Continued). 

Proceedings  on  snch  appeal — ^New  bonds — Costs,  3280. 
Proceedings  on  verdict  of  guilty,  3162. 
Proceedings  when  offense  is  committed  in  view  of  jus- 
tice, 3124. 
Recognizance  in  cases  of  apprehended  danger,  3337. 
Recognizances  to  be  transmitted  and  filed,  3338. 
Recognizances  without  process)  when,  3339. 
Stay  of  execution — Manner  of  procuring,  3173. 
When  defendant  committed,  3347. 
When  justice  to  issue  warrant  of  arrest,  3123. 
When  magistrate  to  issue  warrant,  3278. 
When  magistrate  will  discharge — Costs,  3279. 
When  portion  of  penalty  is  remitted,  3340. 
When  surety  may  surrender  principal — ^Effect  of,  334L 

Oriminal  Juriadiction.    See  tit.  Jurisdiction. 

CBOSS-COMPLAINT. 

Answer  or  cross-complaint,  how  determined,  1171. 
Answer  to  cross-complaint  deemed  controverted,  1175. 
Defaulting    defendant,    cross-complaint    against,    must   be 

served,  1170. 
Defect  in  cross-<;omplaint — ^How  remedied  by  other  pleadings, 

1173. 
Denial  in  answer  not  waived  by  conflicting  allegations  in 

cross-complaint,  1176. 
Necessary  parties  brought  in  by  cross-complaint,  1166. 
New  parties,  when  cross-complaint  may  bring  in,  1167. 
Parties  and  subject  matter  in  original  action,  cross-complaint 

must  affect,  1164. 
Pleading  cannot  have  two  inconsistent  characters,  1172. 
Right  of  plaintiff  to  dismiss  where  cross-complaint  has  been 

stricken  out,  1174. 
Separate  causes  must  be  separately  stated,  1165. 
Summons  on  cross-complaint  and  service — ^When  unnecei- 

sary,  1169. 
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OBOSS-OOHPLAINT  (Continued). 

Summons  on  cross-complaint  and  service  of  same,  1168. 
When  cross-complaint  cannot  be  dismissed,  1177. 

OrasB-inraininatioii  of  Witeaases.    See  tit.  Witnesses. 


DABIA0E8. 

Acceptance  of  principal  waives  claim  to  interest,  4223. 
In  actions  other  than  contract,  4221. 
Injuries  resulting  or  probable  after  suit  brought,  4219. 
In  what  cases  exemplary  damages  allowed,  4224. 
Limit  of  rate  by  contract,  4222. 

Measure  of  Damages. 

Breach  of  agreement  to  buy  personal  property,  4236. 
Breach  of  agreement  to  buy  real  property,  4232. 
Breach  of  agreement  to  convey  real  property,  4231. 
Breach  of  agreement  to  pay  for  personal  property  sold, 

4235. 
Breach  of  agreement  to  sell  personal  property,  not  paid 

for,  4233. 
Breach  of  agreement  to  sell  personal  property  paid  for, 

4234. 
Breach  of  carrier's  obligation  to  deliver,  4241. 
Breach  of  carrier's  obligation  to  receive  goods,  etc.,  4240. 
Breach  of  contract  to  pay  liquidated  sum,  4227. 
Breach  of  obligation  other  than  contract,  4244. 
Breach  of  warranty  of  authority,  4243. 
Breach  of  warranty  of  quality  for  special  purpose,  4239. 
Breach  of  warranty  of  quality  of  personal  property,  4238. 
Breach  of  warranty  of  title  to  personal  property,  4237. 
Carrier's  delay,  4242. 

Conversion  of  personal  property,  4247,  4248. 
Damages  allowed  in  this  chapter  exclusive  of  others, 

4262. 
Damages  for  firing  woods,  4255. 
Damages  must  be  certain,  4226. 
Damages  to  be  reasonable,  4264. 


1814  INDEX. , 

[Reference!  are  to  Sectloni.] 

DAKAOES  (Continued). 

Dishonor  of  foreign  bills  of  exchange,  422S. 

Failure  to  quit  after  notice,  4252. 

How  value  estimated  in  favor  of  buyer,  4259. 

How  value  estimated  in  favor  of  seller,  4258. 

Injuries  inflicted  in  a  duel,  4256,  4257. 

Injuries  to  animals,  4250,  4251. 

Injuries  to  trees,  etc.,  4254. 

Limitation  of  damages,  4263. 

Measure  of  damages  for  breaeh  of  contract,  4225. 

Nominal  damages,  4265. 

Property  of  peculiar  value,  4260. 

Seduction,  4249. 

Tenant  willfully  holding  over,  4253. 

Value  of  thing  in  action,  4261. 

What  is  detriment  caused  by  breach  of  covenant  against 
encumbrances,  4230. 

What  is  detriment  caused  by  breach  of  covenant  of  seisin, 
etc.,  4229. 

Willful  holding  over,  4246. 

Wrongful  occupation  of  real  property,  4245. 
Person  entitled  to  recover  damages  may  recover  interest 

thereon,  4220. 
Person  suffering  detriment  may  recover  damages,  4218. 

Damages  in  Claim  and  Delivery.    See  tit.  Claim  and  Delivery  in 

Replevin. 

Dajrs,  Court.    See  tit.  Court  Days  and  Court  Seals. 

Debtors,  Proceedings  Against  Joint.    See  tit.  Joint  Debtors,  Pro- 
ceedings Against. 

DECISION,  BULB  OF. 

Instruetions  once  given  need  not  be  repeated,  1670. 
Judge  may  instruct  jury  as  to  admitted  allegations,  1672. 
Judge  may  state  theory  of  case,  1671. 
Principles  of  law — How  stated  to  jury,  1666,  1667. 
Bule  of  decision,  1665. 
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DECISION,  RULE  OF  (Continued). 

Rules  as  to  weight  of  evidence  apply  to  judge  sitting  as  a 

jury,  1673. 
Statements  eonceming  testimony  may  be  made  in  presence  of 

jury — When,  1669. 
Where  no  evidence  upon  a  point,  judge  may  state  that  fact 

to  jury,  1668. 

Default,  Judgment  by.    See  tit.  Judgment. 

Defendants,  Who  may  be  Joined  as.    See  tit.  Joinder  of  Parties. 

Defense.    See  tit.  Answer. 

DEMURRER  TO  ANSWER. 

Demurrer  to  answer,  1159. 

Grounds  of  demurrer  to  answer,  1160. 

DEBIURRER  TO  COMPLAINT. 

Allegations  of  fact  admitted  by  demurrer,  1006. 

Another  action  pending,  1034. 

Bar  of  statute  of  limitations  not  raised  under  general  de- 
murrer, 1009. 

Causes  not  separately  stated,  1028. 

Conclusions  of  law  not  admitted  by  demurrer,  1008. 

Defective  incorporation,  how  waived,  1015. 

Defect  of  parties — Meaning,  1021. 

Executor  may  sue  in  his  own  name,  1017. 

Failure  to  file  partnership  certificate — How  waived,  1016. 

Failure  to  state  facts  essential  to  recovery  attacked  by  gen- 
eral demurrer,  1003. 

Failure  to  state  facts  sufficient  to  constitute  a  cause  of  action 
not  waived  where  no  demurrer,  1002. 

Failure  to  state  facts  sufficient  to  constitute  a  cause  of  action 
proper  ground  of  demurrer,  1004. 

Grounds,  demurrer  must  state,  998. 

Grounds  of  demurrer,  997. 
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DEMUKBEB  TO  OOHPLAINT  (Continued) . 

Inferential  statement  or  recital  not  attacked  by  general  de- 
murrer, 1005. 

Legal  capacity  to  sue  not  raised  by  general  demurrer,  1012. 

Matters  not  appearing  on  the  face  of  the  complaint — ^How 
objected  to,  999. 

Misjoinder  cannot  be  raised  on  general  demurrer,  lOlL 

Misjoinder,  demurrer  for — ^What  must  contain,  1023. 

Misjoinder — ^How  raised,  1022. 

Misjoinder  of  causes  of  action — ^Demurrer  for,  when  insuffi- 
cient, 1027. 

Misjoinder  of  causes  of  action — ^How  waived,  1025. 

Misjoinder  of  causes  of  action  must  not  be  reached  by  motion 
to  strike  out,  1026. 

Nonjoinder,  demurrer  for — ^What  must  contain,  1020. 

Nonjoinder  of  parties — ^How  raised,  1019. 

Notice  of  Hearing  Demurrer. 

Docket  entry  of  service,  1044. 

Notice  of  hearing  d-emurrer,  1039. 

Parties  to  wait  one  hour,  1045. 

Personal  service  and  return,  1043. 

Service  by  mail,  1042. 

Service  of  notice,  1041. 
Objections  to  matters  of  form  not  raised  by  demurrer,  1001. 
Objection  to  uncertainty  goes  to  what,  1029. 
Plaintiff  is  not  a  corporation  not  raised  by  general  demurrer, 

1029. 
Proceedings  on  demurrer,  1046. 
Question  as  to  proper  plaintiff — ^How  raised,  1018. 
Surplusage  is  no  ground  of  demurrer,  1013. 
Technical  objections  waived  by  failure  to  demur,  1000. 
Want  of  legal  capacity  to  sue  not  appearing  on  face  of  com- 
plaint— How  taken  advantage  of,  1014. 
When  allegations  of  fact  taken  as  true  on  demurrer,  1007. 
When  defendant  may  demur,  996. 
Where  misjoinder  does  not  appear  on  face  of  complaint — How 

raised,  1024. 
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DEPOSIT. 
Finding. 

Claimant  to  prove  ownership,  3784. 

Finder  may  put  thing  found  in  storage,  3786. 

Finder  of  goods  or  money,  or  saving  animals,  duty  of, 

3783. 
How  sale  is  to  be  made,  3788. 
Obligation  of  finder,  3782. 
Property  vests  in  finder,  when — Liability  of  finder  to 

owner,  3789. 
Reward,  etc.,  to  finder,  3785. 
Thing  abandoned,  3790. 
When  finder  may  sell  the  thing  found,  3787. 

Innkeepers. 

Hotel  charges  to  be  a  lien  upon  baggage,  3779. 

How  exempted  from  liability,  3778. 

Innkeeper's  liability,  3777. 

Keeper  to  post  rates  of  charges,  3781. 

Unclaimed  baggage  may  be  sold  at  auction — Notice,  3780. 

Storage. 

Degree  of  care  required  of  depositary  for  hire,  3765. 
Lien  for  storage  charges,  advances,  insurance  and  ex- 
penses, 3769. 
Rate  of  compensation  for  fraction  of  a  week,  etc.,  3766. 
Storage  property  to  be  sold,  3770. 

Termination  of  deposit  by  payment  of  amount  due,  3768. 
Termination  of  deposit  in  absence  of  agreement,  3767. 

Warehoasemen. 

Indorsement  on  negotiable  receipt  of  property  delivered, 

3774. 
Liability  for  loss  by  fire,  3776. 
Non-negotiable  receipts  and  their  effect,  3775. 
Property  not  to  be  removed  without  consent  in  writing, 

3772. 
Warehouse  receipts,  classification  and  effect  of,  3773. 
Warehouse  receipts,  when  must  not  be  issued,  3771. 
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DEPOSIT    IN    COURT  —  SUBSTITUTION    OF    PABTY    DE- 

PENDANT. 

Another  person  may  be  substituted  for  the  defendant,  3499. 
Deposit  in  court,  3496. 
Manner  of  enforcing  the  order,  3498. 

Money  paid  to,  or  deposited  with,  clerk  must  be  deposited 
with  county  treasurer,  3497. 

Deposit  in  Lieu  of  UndertaJdng  on  Appeal.    See  tit.  Appeals. 
Deposit  of  money  in  lieu  of  undertaking,  499. 

Depositions.    See  tit.  Evidence. 

Deta.iner,  Forcible  and  Unlawful.    See  tit.  Forcible  Entry  and 
Forcible  and  Unlawful  Detainer. 

DISABILITY  OF  JUSTICE  OF  THE  PEACE. 

In  case  of  disability  of  justice,  another  justice  may  attend  on 
his  behalf,  184. 

Order  requesting  another  justice  to  act  need  not  set  forth 
reasons  for  request,  186. 

Request  to  justice  to  act  in  case  of  disability  must  be  in  writ- 
ing, 185. 

Colorado. 

Absence  of  justice  on  day  of  trial,  190. 

Discharge  of  Attachment.    See  tit.  Attachment. 
Dismissal,  Judgment  of.    See  tit.  Judgment. 
Dismissal  of  Appeal    See  tit.  Appeals. 

DISPOSITION  OF  MONEYS. 

Disposition  of  moneys  received  by  justice  of  the  peace  in  his 
official  capacity,  495. 

DISQUALIFICATION  OF  JUSTICE  OF  THE  PEACE. 

Affidavit  of  bias — Not  on  information,  178. 
Disqualification  of  police  judge,  181. 
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DISQUALIFICATION   OP  JUSTICE   OP  THE   PEACE    (Con- 
tinued). 

Grounds  of  disqualification,  177. 

Relationship  of  attorney — Need  not  be  of  record,  179. 
Transfer  of  cause  where  justice  disqualified,  180. 

Washing^n. 

Disqualification — Change  of  venue,  183. 
Qualifications,  etc. — Disqualifications,  182. 

DOCKETS. 

Disposal  of  docket  and  papers  in  case  of  vacancy,  3037. 

Docket  and  files — Public  writings,  custody  of,  3053. 

Docket  and  papers  to  be  turned  over  to  successor,  3036. 

Docket  entry  of  service  of  summons,  3050. 

Docket  entry  prima  facie  evidence,  3047. 

Docket  is  evidence  of  judgment,  3049. 

Docket  must  contain  what,  3033. 

Index  to  docket,  3035. 

Judge  to  designate  succeeding  justice,  3045. 

Jurisdiction  of  justice  with  whom  docket  is  deposited,  3038. 

Residence  of  defendant  need  not  be  entered  in  docket,  3048. 

Sickness  or  disability — Subsisting  justice — Docket  entry  of 

proceedings,  3046. 
Who  shall  be  deemed  successor  to  a  justice,  3044. 

Colorado. 

Failure  of  justice  to  deliver  docket,  etc. — Penalty,  3043. 
Justice  resigning  or  removing  to  deliver  docket  to  nearest 

justice,  3041. 
Justice  to  keep  docket — Judgment  for  fine  and  costs — 

Defendant  held  till  paid,  3039. 
Justice  to  keep  record  and  file  papers,  3055. 
Succeeding  justice  to  proceed  on  docket,  3040. 
Upon  expiration  of  term  justice  to  deliver  docket,  etc., 

to  successor,  3042. 

Oregon. 

Docket  of  justice's  court,  what  entries  to  contain,  3062. 
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DOCKETS  (Continued). 

Justices  of  the  peace  and  constables — ^Records  of  jus- 
tices' clerks,  3054. 
Record  of  justice 's  court,  what  constitutes,  3051. 

Wadiinflfton. 

Justice's  docket — Contents,  3034. 

ELECTION,  CONTEST  OF. 

Contest,  cause  of,  statement  or  complaint,  49. 

Contest,  illegal  votes  as  cause  of,  pleading  reception  of,  50. 

Contesting  elections,  parties  to  and  grounds  of,  48. 

Form  of  statement,  52. 

General  election,  election  at,  44. 

State  of  cause  of  contest — ^Want  of  form  will  not  vitiate,  51. 

Written  list  of  contested  votes  not  conclusive,  58. 

Colorado. 

Contest  of  election  of  town  and  precinct  officers,  60. 
Parties  and  grounds  of  contest,  61. 
Statement,  62. 

Oregon. 

Election  at  which  justice  must  be  elected,  47. 

Grounds  of  contest,  55. 

Notice — Service  of,  57. 

Time  and  manner  of  notice  of  contest,  56. 

Washington. 

Conduct  of  election — Certificate  of — Oath,  46. 

Election,  45. 

Grounds  of  contest,  53. 

Statement  of  contestant  to  contain  what,  54. 


ELECTIONS,    CONTESTING,    FOB    BIEMBEB8    OF    THB 

LEGISLATURE. 

Commission  issued  to  justices  of  the  peace,  3462. 
Compelling  witnesses  to  attend,  3464. 
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ELECTIONS,  OONTESTINO,  FOB  BIEMBEB8  OF  THE  LEOIS- 
LATUBE  (Continued). 
Depositions,  3469. 
Election  of  senators  and  assemblymen  may  be  contested  by 

whom,  3460. 
Fees  of  oflScers,  3467. 
Filing  of  grounds  of  contest,  3461. 
Further  evidence  may  be  taken,  3470. 
If  justice  unable  to  act,  how  vacancy  filled,  3466. 
Notice  of  contest,  by  wliom  served,  3463. 
Testimony — ^How  taken  by  justice,  3465. 
Testimony  to  be  transmitted  to  Secretary  of  State — Duties  of 

Secretary,  3468. 

Wadiington. 

Clerk  to  appoint  justice  in  case  of  failure  to  serve,'  3479. 

Clerk  to  issue  commission  to  take  depositions,  3473. 

Clerk  to  transmit  proceedings  to  secretary,  3481. 

Contestant  to  file  statement  with  clerk  of  court,  3472. 

Depositions  may  be  taken  after  notice  of  contest,  3484. 

Depositions  of  witnesses,  3477. 

Duty  of  Secretary  of  State,  3482. 

Examinations  to  continue  from  day  to  day,  3478. 

Fees  to  be  allowed  sheriff  and  justices,  3480. 

Legislature  may  authorize  taking  of  deposition,  3485. 

Requisites  of  notice — ^How  served,  3474. 

Respective  houses  to  try  contested  election,  3483. 

SheriflP  to  return  notice  to  clerk,  3475. 

Who  may  contest  election  of  members  of  the  legislature, 

3471. 
Witnesses  must  attend,  3476. 

Employment,  Service  of.    See  tit.  Service  of  Employment, 

Entry,  Forcible.    See  tit.  Forcible  Entry  and  Forcible  and  Un- 
lawful Detainer. 

Entry  of  Judgment.    See  tit.  Judgment. 

Equitable  Belief  from  Judgment.    See  tit.  Judgment. 


1822  INDEX. 

[Befarences  sre  to  Sectioiit.1 

EVIDENCE. 
Affidavits. 

Affidavits,  when  used,  1583. 
Power  to  take  affidavits,  1584. 

By  Whom  Evidence  to  be  Produced. 

Alteration  of  instrument,  1514. 

Burden  of  proof,  1512.  • 

Negative  allegation,  1513. 
Conclusive  evidence,  1393. 
Corroborative  evidence,  1395. 
Cumulative  evidence,  1394. 
Degree  of  proof  required,  1382. 
Degrees  of  evidence,  1384. 

Depositions. 

Authority  and  duties  of  commissioner,  1602. 

Court  may  order  deposition  if  adverse  party  in  default, 
1607. 

Deposition,  by  whom  used,  1604. 

Deposition  of  nonresident  witness,  on  oral  interrogatories, 
1601. 

How,  if  no  commission,  1596. 

How  to  procure  witness  upon  commission,  1595. 

Interrogatories  may  be  prepared,  or  may  be  waived  by  the 
parties — Cross-interrogatories  and  settlement,  1600. 

In  what  cases  taken,  1588. 

Manner  of  taking  depositions — When  may  be  used,  1592. 

May  be  read  in  evidence  by  either  party,  1606. 

Notice  dispensed  with  where  witness  resides  out  of  state, 
when,  1605. 

Notice  of  taking  depositions  within  the  state,  1590. 

Question  and  answer,  depositions  must  be  by,  1586. 

Testimony — How  taken,  1597. 

Testimony  of  a  witness  out  of  the  state — How  taken,  1598. 

Trial,  when  postponed  for  reason  of  nonreturn  of  commis- 
sion, 1603. 

When  compulsory,  1587. 


INDEX.  1823 

[ReferencM  are  t*  Sacftiom.] 

EVIDENCE  (Continued). 

Who  may  take  depositions  to  be  used  without  the  state^ 

1594. 
Witness  out  of  state — Commission,  1599, 
Direct  evidence,  1387. 

Evidence  in  Particular  Cases. 

An  offer  equivalent  to  payment,  1506. 
Objections  to  tender  must  be  specified,  1508, 
Whoever  pays  entitled  to  receipt,  1507. 

Indispensable  Evidence — Statute  of  Frauds. 
Conclusive  or  unanswerable  evidence,  1504. 
Estates  in  real  property — Evidence  of , transfer,  1501. 
Indispensable  evidence,  1500. 
Representation  as  to  credit  of  third  person,  1503. 
Statute  of  frauds,  1502. 

Inferences  and  Presumptions. 

Conclusive  presumption,  1498. 

Disputable  presumptions,  1499. 

Indirect  evidence  classified,  1493. 

Inference  defined,  1494. 

Inference — How  founded,  1496. 

Presumption  defined,  1495. 

Presumption  may  be  controverted,  1497. 
Indirect  evidence,  1388. 
Interpreters,  1518. 
Kinds  of  evidence,  1383. 
Material  objects,  1505. 

Oaths  and  AfSrmations. 

Affirmation,  1558. 

Oaths  of  nonchristians,  1557. 

Peculiar  modes  of  swearing,  1556. 

Who  may  administer  oath,  1554. 
Partial  evidence,  1390. 
Prima  facie  evidence,  1389. 
Primary  evidence,  1385. 
Proof  defined,  1380. 


1824  IKDEX. 

[SaferowM  sr*  (o  BeotioBS.] 

EVIDENOE  (Continued). 

Buleg  of  Evidence. 

Af&rmatiye  and  negative  allegations,  1410. 

Allegata  and  probata  muat  correspond — Collateral  ques- 
tion, when  may  be  inquired  into,  1409. 

Declaration  of  decedent  against  interest,  1406. 

Declarations  of  decedent  as  to  pedigree,  1405. 

Evidence  of  duty  or  obligation  of  third  persons,  1404. 

Judicial  notice,  1413. 

Material  allegations  only  need  to  be  proved,  1408. 

One  witness  in  general  sufficient,  1397. 

Res  gestae,  1403. 

Res  inter-  alios  acta,  1402. 

What  may  be  proven  an  trial,  1411. 

When  part  of  a  transaction  proved,  the  whole  is  admis- 
sible, 1407. 

Witness  must  be  sworn — ^Witness  must  be  examined  in 
presence  of  parties,  1399. 

Witness  must  testify  of  his  own  knowledge,  except  when 
opinions,  inferences  or  declarations  are  admissible, 
1398. 

Witness  presumed  to  speak  the  truth — ^Presumption,  how 
repelled,  1401. 
Satisfactory  evidence,  1391. 
Secondary  evidence,  1386. 
Statute  of  frauds.    See  Indispensable  Evidence,  supra. 

Testimony,  How  Taken. 

Affidavit  defined,  1580. 
Deposition  defined,  1581. 
Methods  of  taking  testimony,  1579. 
Oral  examination  defined,  1582. 
What  the  law  of  evidence  embraces,  1381. 

Colorado. 

Attachment  for  witnesses — ^Fine,  1614. 
Claims  acquired  after  suit  not  admitted,  1412. 


INDEX.  1825 

[Reference!  axe  to  Section!.] 

EVIDENCE  (Continued). 

.    Copies  of  proceedings  before  justice  of  peace — Certificate 
of  magistracy,  1510. 
Denial  of  signature — Oath,  1511. 
Deposition  from  other  counties,  1.609. 
Evidence  under  oath — Signature,  1400. 
Fees  where  two  witnesses  to  one  fact,  1613. 
Four  witnesses  in  one  subpoena,  1612. 
Sickness  of  witness — Deposition — Continuance,  1608. 
Subpoenas  for  witnesses — Service,  1611. 

Oregon. 

How  justice's  judgment  in  other  states  is  proved,  1509. 
Mode  of  proceeding,  1396. 


Washington. 

How  depositions  taken  and  certified,  1591. 
How  depositions  used  on  trial,  1593. 
When  depositions  may  be  taken,  1589. 

Examination  of  Defendant  (In  Criminal  Proceedings).    See  tit. 
Criminal  Actions  in  Justices'  and  Police  Courts. 

Examination  of  Witnesses.    See  tit.  Witnesses. 

Civil  Jurisdiction.    See  tit.  Jurisdiction. 


EZECUnON. 

Contents  of  Execution. 

Contents  of  execution  where  against  person  of  debtor, 

1910. 
Execution  against  personal  representative,  1909. 
Execution — ^Form — ^Amendment,  1913. 
Execution  must  contain  what,  1907. 
Execution,  what  must  require,  1908. 

Where  judgment  is  payable  in  certain  kinds  of  money, 
1911. 
115 


1826  INDEX. 

[References  are  to  Sections.] 

EXECUTION  (Continued). 

Where  judgment  requires  delivery  of  personal  property, 
1912. 
Execution  requiring  delivery — To  whom  issued,  1874. 

Execution  Sales. 

Action  for  false  return  is  what,  1997, 

Action  to  claim  penalty  strictly  construed,  1998. 

All  sales  must  be  made  when,  1985. 

Complaint   against   defaulting   bidder,  when  sufficient, 
2Q20. 

Description  of  land,  when  sufficient,  1992. 

Doctrine  of  caveat  emptor  applies,  2014. 

Duty  of  officers  to  deliver  personal  property,  2023. 

Duty  of  officers  to  execute  certificate  of  sale  of  property 
not  subject  to  manual  delivery,  2024. 

Duty  of  officers  where  purchaser  refuses  to  pay,  2018. 
•  Effect  of  sale  of  attached  property,  2026. 

Form  of  notice  is  between  officers  and  parties  to  the  exe- 
cution, 2035. 

Judgment  debtor,  rights  of,  in  foreclosure  sale,  2016. 

Justices  to  receive  all  moneys  eoUected  and  pay  same  to 
parties,  1984. 

Liability  of  officers  where  sale  is  set  aside  by  court,  2013. 

Liability  of  purchaser  at  execution  sale,  2019. 

Neglect  of  officer  does  not  affect  validity  of  sale,  2001. 

Notice  in  case  of  personal  property,  1988. 

Notice  in  case  of  real  property,  1991. 

Notice  of  sale  of  perishable  property,  1987. 

Officer  cannot  become  purchaser,  2011. 

Order  of  sale  not  necessary  to  authorize  sale  of  attached 
property,  2036. 

Party  who  pays  more  than  his  share  may  compel  con- 
tribution, 2032. 

Posting  notice  is  imperative  duty  of  constable,  2003. 

Property  taken  within  lifetime  of  writ  may  be  sold  at 
any  time,  2005. 

Purchaser  at  execution  sale  is  not  aggrieved  party,  1996. 


INDEX.  1827 

[References  are  to  Seotions.] 

EXECUTION  (Gontinued). 

Rents  and  profits,  2030. 

Right  of  judgment  debtor  at  sale,  2009. 

Right  of  ofBcers  where  purchaser  refuses  to  pay,  2021. 

Right  of  purchaser  on  sale  of  real  property,  2025. 

Rights  of  purchaser  to  possession,  2031. 

Sale  after  appeal  taken — No  title  vests,  2028. 

Sale  in  another  county,  1875. 

Sale  of  personalty  not  subject  to  confirmation,  2017. 

Sale  of  property  in  separate  parcels  and  en  masse,  2015. 

Sale  of  property  specifically  impressed  with  satisfaction 

of  judgment,  2033. 
Sale  of  real  estate,  2007. 

Sale  of  real  property  on  execution,  and  condition,  2027. 
Sale  or  conveyance  under  execution  passes  what  title, 

1983. 
Sale  where  third  party  claims  portion  of  real  estate,  2008. 
Sections  606  and  696  of  Code  of  Civil  Procedure  must  not 

be  construed  against  ofiScers,  2022. 
Sheriff  cannot  sell  at  private  sale,  1986. 
Sheriff's  deed  takes  effect  from  what  date  when  attached, 

2004. 
Title  of  plaintiff  purchasing  is  subject  to  what,  2029. 
To  maintain  action,  execution  must  be  valid,  1999. 
What  party  is  aggrieved,  1996. 
What  penalty  for  selling  without  notice,  1994. 
When  action  accrues,  2000. 

When  aggrieved  party  can  recover  forfeiture,  2002. 
When  personalty  sold,  2006. 
When  sale  must  cease,  2010. 

Where  judgment  payable  in  specified  currency,  1993. 
Where  no  special  contract  between  parties,  2034. 


Exemptions  from 

An  improved  instrument  not  excluded  from  exemption, 

1969. 
Character  of  exemption  question  of  legislative  policy, 

1976. 
Court  may  set  aside  levy  on  exempt  property,  1946. 


1828  INDEX. 

[References  sre  to  Seetiong.] 

EXECUTION  (Oontinued). 

Court  not  authorized  to  refuse  exemption,  1947. 

Earnings  of  debtor  only  exempt  where  no  family,  1954. 

Exemption,  how  claimed,  1948. 

Exemption  is  a  personal  privilege,  1944. 

Exempt  horses  only  used  in  husbandry,  1979. 

Exempt  property  is  question  of  legislative  policy,  1975. 

Farming  utensils  do  not  have  to  be  used  exclusively  in 
debtor's  vocation,  1978. 

Farming  utensils  include  combined  harvester,  1977. 

Farming  utensils,  meaning  of,  1974. 

Franchises,  exemption  of,  1965. 

Government  homestead,  1960. 

Hackman  claiming  exemption  of  horses,  right  of,  1972. 

Homestead  exemption  is  conditional,  when,  1956. 

Homestead  exemption  is  statutory  right,  1955. 

Homestead  exemption  where  excess  in  value  over,  1959. 

Homestead,  subsequent,  defeats  prior  attachment  or  exe- 
cution lien,  1958. 

Homestead,  when  subject  to  execution,  1967. 

Horses,  habitual  use  of,  when  material,  1973. 

Horses,  to  claim  exemption  on,  what  must  show,  1970. 

How  long  such  exemption  continues,  1950. 

In  California  what  property  is  exempt,  1952. 

Insurance  policies,  exemptions  in  general,  1949. 

Mechanic  to  be  entitled  to  exemption  does  not  have  to 
be  journeyman,  1961. 

Money  to  purchase  sufScient  provisions,  when  and  when 
not  exempt,  1964. 

No  limit  to  amount  of  land  debtor  may  cultivate,  1981. 

**Other  laborer,'*  meaning  of,  1971. 

Partnership  property  not  exempt,  1966. 

Patent  right  not  exempt,  1967. 

Patent  right,  proper  method  of  levying  execution  on, 
1968. 

Printing-presses,  1963. 

Statutes  exempting  property  should  receive  liberal  con- 
struction, 1945. 

Tools  habitually  used  in  trade,  1962. 


INDEX.  1829 

[Beftrmcei  vrt  to  S«flftioiig.] 

OUnON  (Continued). 

What  insurance  moneys  are  exempt,  1963. 
When  horses  are  exempt — Test  of,  1980. 

Levy  of  Execution. 

Common-law  rule  modified  by  California  statute,  1898. 

Execution  after  five  years,  1880. 

Formal  levy  not  necessary,  when,  1895. 

How  directed  and  by  whom  served,  1881. 

Issuance  of  execution — ^Limitation,  1878. 

Judgment  can  oniy  be  executed  against,  how,  1897. 

Levy  of  writ  an'  essential  thing,  1889. 

Levy  upon  real  estate  is  made,  how,  1894. 

Levy,  when  is  sufiicient,  1890. 

Meaning  of  the  term  *'levy,"  1892. 

Sheriff  must  vacate  writ,  1891. 

When  execution  affects  property,  1888. 

When  judgment  itself  is  lien  upon  real  property,  1896. 

Lien  of  Execution. 

Common-law  rule  as  to  execution  lien,  1943. 
Death — Execution  after  death  of  party,  1941. 
Execution  and  attachment,  lien  of,  1940. 
Execution  and  judgment,  lien  of,  1938. 
Levy  of  execution  pending  judgment  lien,  1939. 
Purpose  of  lien,  1942. 

Property  Liable  to  Execution. 

Certificate  only  evidence  of  property,  1933. 

Execution  on  promissory  note,  1929. 

Judgment  not  subject  to  levy,  1935. 

Manual  possession  of  certificate  not  necessary,  when, 

1932. 
Pledgor's  interest,  1930. 

Property,  execution  against — To  whom  issued,  1873. 
Property  liable  to  execution,  1927. 
Real  estate  liable  to  execution,  1926. 
Rights  of  execution  purchaser,  1934. 
Salaries  and  wages  of  public  officers  liable  to  execution, 

1936. 


1830  INDEX. 

[BeftrtDeet  are  to  Seetiong.) 

EXEOUnON  (Continued). 

Salaries  of  public  officers,  general  exception  to  usual  rule, 

ld37. 
Share  and  interest  in  corporation,  how  levied  upon,  1928. 
Shares  not  capable  of  manual  delivery,  1931. 

Bedemption  from  Execution  Sales. 

Certificate  of  redemption  need  not  state    what,  2056. 

Certificate  of  sale,  2038. 

Constable  or  sheriff,  agent  of  whom,  2049. 

Effect  of  prior  attachment  over  subsequent  execution, 

2045. 
Effect  of  redemption  by  debtor,  2054. 
Judgment  debtor  may  redeem  within  what  time,  2053. 
Judgment  debtor  not  a  redemptioner,  2043. 
Judgment  debtor  required  to  pay  what  to  redeem — What 

creditor  must  pay  to  redeem,  2047. 
Judgment  debtor,  right  of,  at  redemption,  2041. 
•'Judgment  debtor,**  use  of  words  in  statutes  includes 

successors  in  interest,  2044. 
Judgment  debtors  and  successors  not  required  to  follow 

preceding  section,  2062. 
Judgment  debtor's  right  to  redemption  governed  by  law 

in  effect,  when,  2046. 
Legal  title  where  during  period  of  redemption,  2048. 
Offer  to  redeem  is  equivalent  to  redemption,  when,  2059. 
Payments  mentioned  on  redemption  may  be  made  to 

whom,  2055. 
Power  of  sheriff  altogether  statutory,  2063. 
Property  sold   subject  to  redemption,   how  redeemed, 

2039. 
Purchaser's  interest  ceased  with  redemption,  2057. 
Redemptioner,  right  of  subject  to  execution,  2042. 
Redemptioners,  who  are,  2040. 

Restraining  waste  during  period  of  redemption,  2064. 
Sheriff  or  constable  authorized  to  receive  money  from 

redemption,  2058. 
Sheriff's  deed,  when  held  void,  2050. 


INDEX.  1831 

[B«f«TCBeM  are  to  Sections.) 

EXEOUnON  (Oontinued). 

Subsequent   redemptioner   may   redeem    from   redemp- 

tioner,  within  what  time,  2051. 
Tender  and  refusal  are  equivalent,  when,  2060. 
What  redemptioner  must  produce  to  oflScers,  2061. 
What  sales  absolute  and  what  subjeet  to  redemption, 

2037. 
Written  sales  of  redemption  must  be  given  to  sheriflF, 

when,  2052. 

Return  of  Execution. 

Execution  upon  gold-dust,  2077. 
Execution  when  returnable,  2076. 
Sale  in  another  eounty,  1875. 

Sales  Under  Execution.    See  Execution  Sales,  supra. 
Service  of  notice  of  motion  not  required,  1877. 

(Stay  of  Execution — ^Miscellaneous  Proceedings. 

Accruing  costs,  what  are,  2095. 

Costs — ^Keeper's  fees  are  not  accruing  costs,  2096. 

Docket  order  recalling  execution — Form,  2092. 

How  execution  renewed,  2090. 

Justice  has  power  to  recall  execution,  when,  2091. 

Justice  has  power  to  stay  execution  for  how  long,  2083. 

Satisfaction  of  judgment  and  accruing  costs,  2094. 

Where  there  is  more  than  one  writ,  2093. 

Third    Party  Claim   in   Execution.    See    tit.  Third   Party 

Claims. 
Within  what  time  execution  may  issue,  1879. 

Colorado. 

Constable  in  other  county  must  execute,  2098. 
Constable  may  act  after  term  expires — Sureties  liable, 

2101. 
Constable  to  indorse  time  writ  received — ^Levy — Notice 

of  sale,  1902. 
Constable  to  pay  moneys  over  to  justice — Justice  to  post 

list  of  witness*  fees,  2100. 


1832  INDEX. 

[BateraieM  art  to  Scetiou.] 

EZZOUnON  (Ck^ntmned). 

Constable  to  take  and  keep  property — ^Deliyery  bond, 

2099. 
Direction  and  form  of  execution,  1886. 
Execution  from  county  court,  1887. 
Execution  to  other  county^ — Certificate,  2097. 
Exemption  of  wages,  1982b. 
Justice  may  receive  moneys,  2107. 
Levy  of  execution  on  real  estate — Costs,  1901. 
On  payment  by  officer,  proceedings  stayed,  2103. 
Order  of  sale — Execution — How  sale  conducted,  1990. 
Real  and  personal  property  bound  by  execution,  1900. 
Summary  proceedings  against  justice  or  constable  for 

moneys  collected,  2102. 
Time  of  issuance  of  executions,  1886. 

Oregon. 

Execution  not  to  be  levied  on  real  property  until  judg- 
ment docketed,  1899. 

Execution  returnable  within  thirty  days,  to  whom  di- 
rected, 2108. 

Exemption  of  wages,  1982a. 

Renewal  of  execution,  2109. 

Washington. 

Amount  of  debt,  etc.,  to  be  stated,  1914. 

Bail  may  collect  from  defendant,  2088. 

Bond  for  stay,  2085. 

Bond  to  stay  execution — ^Form,  2066. 

Execution  from  succeeding  justice,  1883. 

Execution — Direction,  date,  etc.,  1884. 

Execution  may  be  renewed,  2105. 

Execution  may  issue  against  the  person,  when,  1915. 

Execution  revoked  where  judgment  stayed,  2089. 

Execution  to  another  county,  2104. 

Exemption  of  wages  and  family  necessaries,  1982. 

Levy  against  property  of  principal  or  bail,  2087. 

No  execution  after  five  years,  1882. 

Notice  of  sale  upon  execution,  1989. 


INDEX.  1833 

[References  are  to  Seeilons.] 

EXECUTION  (Continued). 

Officer  not  to  buy  at  execution  sale,  2012. 
Sale  upon  execution — ^Return,  2106. 
Stay  of  execution,  2084. 


Execution,  Proceedings  Supplementary  to.    See  tit.  Supplement- 
ary Proceedings. 

Execution  Sales.    See  tit.  Execution. 

Exemptions  from  Execution.    See  tit.  Execution. 

FACTORS. 

Actual  authority  of  factor,  3964. 
Ostensible  authority,  3965. 

Failure  to  Appear,  Trial  on.    See  tit.  Trial  on  Failure  to  Appear. 

FEES  OF  JURORS. 

Jurors*  fees,  1353. 

Colorado. 

Jurors'  fees  and  mileage,  1356b,  1356c. 

Oregon. 

Jurors'  fees,  1356. 

Trial  fee  for  jury  trial,  1354. 

Trial  fee  to  be  paid  jury  by  justice,  1355. 

Washington. 

Jurors'  fees  and  mileage,  1356a. 

FEES  OF  JUSTICE  OF  THE  PEACE. 

Fee  bill  must  be  kept  posted,  289. 

Fee  bill  of  justice,  290. 

Fees  in  civil  cases,  in  advance,  288. 

Judicial  officers  not  to  receive  fees  and  perquisites,  287. 


1 834  INDEX. 

(Beftn&eM  arc  to  Seetioni.] 

FEES  OF  JUSnOE  OF  THE  PEACE  (Continued). 
What  are  county  charges,  291. 
What  are  not  county  charges,  292. 

Colorado. 

Fees  of  justices  of  the  peace,  307,  306. 

Oregon. 

Fees  of  justices  of  the  peace  in  Multnomah  county,  306. 
Statement  of  fees  allowed  justices  of  the  peace,  305. 

Washington. 

Compensation  limited  to  schedule,  295. 

Fee-book  must  be  kept,  and  how,  297. 

Fees  for  justices  and  constables,  296. 

Fees  to  go  in  salary  fund  of  county  treasury,  299. 

Fees  where  justice  receives  salary,  294. 

Moneys  collected,  how  paid  in  and  to  whom — ^Affidavit, 

298. 
Salaries. in  cities  of  over  five  thousand  inhabitants,  301. 
Salaries  in  cities  of  over  thirty-five  thousand  inhabitants, 

302. 
Salaries  in  cities  of  over  eighty  thousand  inhabitants, 

303. 
Salaries,  when  to  be  paid  and  how,  304. 
Schedule  of  justice  fees,  293. 
Services  not  to  be  performed  until  fees  are  paid,  300. 

FEES  OF  WITNESSES. 

Witness'  fees,  1626. 

Colorado. 

Witness'  fees,  1626o. 

Oregon. 

Witness'  fees,  1626b. 

Washington. 

Witness'  fees,  1626a. 
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Fees  on  Appeal    See  tit.  Appeals. 

Finding.    See  tit.  Deposit. 

Fire  in  Woods,  Power  in  Case  of.    See  tit.    Powers  of  Justice  *s 
Courts,  Incidental. 

FORCIBLE  ENTBY  AND  FOBCIBLE  AND  UNLAWFUL 

DETAINEB. 

Forcible  Entry  and  Forcible  Detainer. 

Concurrent  jurisdiction  of  justice  court,  2878. 

Demand  for  surrender,  2889. 

Forcible  detainer  defined,  2887. 

Forcible  entry  and  forcible  detainer  are  distinct  offenses, 

2909. 
Forcible  entry — ^Answer  of  general  denial,  2910. 
Forcible  entry — Damages  defined,  2885. 
Forcible  entry— Defined,  2883. 
Forcible  entry — What   questions   may  be  investigated, 

2891. 
Jurisdiction — ^Forcible  entry,  2881. 
Jurisdiction — Other  inferior  courts,  2882. 
Oceupant  of  real  property  defined,  2888. 
Peaceable  entry,  2884.  • 

Question  of  title  does  not  arise,  2890. 

« 

Unlawful  Detainer. 

After  default  in  payment  of  rent,  2893. 

After  expiration  of  term,  2892. 

After  failure  to  perform  conditions,  2894. 

Amending  complaint  at  trial  to  change  character  of  of- 
fense permissible,  2914. 

Appeal  on  unlawful  detainer  no  stay,  2920. 

Appearance  of  defendant,  2908. 

Application  for  relief,  by  whom  made  and  condition  of 
granting,  2922. 

As  between  tenant  and  subtenant,  2895. 

Contents  of  complaint,  2903. 
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FORCIBLE  EITTBT  AND  FOBOIBLE  AND  XTNLAWFUL  DB- 
TAINEB  (Continued). 

Contents  of  summons,  2905. 

Damage  and  rent  due  to  be  assessed  and  trebled  in  the 

discretion  of  the  court,  2916. 
Default,  2907. 

Demand  for  possession,  2896/ 
Forfeiture  of  lease,  relief  against,  2921, 
Issuance  of  summons,  2904. 
Issues  of  fact  tried  by  jury,  2911. 
Judgment — ^What  to  contain,  2915. 
Judgment  when  enforceable,  2918. 
Necessary  parties,  2898. 
Notice  how  served,  2897. 
Possession  or  right  of  possession  to  be  shown  on  trial, 

2912. 
Rule  as  to  parties  in  unlawful  detainer,  2902. 
Section  1174  of  the  Code  of  Civil  Procedure  to  be  strictly 

construed,  2919. 
Stay  of  execution  where  lease  is  unexpired,  2917. 
Unlawful  detainer  or  order  to  arrest,  2906. 
When  a  married  woman  a  tenant  or  subtenant.  2900. 
When   defendant  becomes   subtenant  after   service    of 

notice,  2899. 
When  possession  by  defendant  is  a  bar,  2913. 
Who  boimd  by  judsrment,  2901. 

Oolorado. 

Jurisdiction  of  courts — Justice  of  peace  to  certify  cause 
to  district  court,  2880. 

Oregon. 

Action  for  forcible  entry  or  wrongful  detainer,  2879. 
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FORECLOSURE  OF  LIENS  ON  PERSONAL  PROPERTY. 

Chattel  Mortgages. 

Certain  sections  not  applicable  to  mortgage  of  certain 

ships,  2964. 
Continuance  of  lien  of  mortgage  on  crops,  2965. 
Definition  of  lien,  2946. 

Distribution  of  proceeds  of  sale  under  process,  2963. 
How  foreclosed,  2960. 
Iden  for  acts  done  in  preventing  cruelty  to  animals — 

How  enforced,  2968. 
Limitations  on  right  of  levy,  2962. 
Mortgaged  personal  property — ^EflPect  of  removal,  2958. 
Mortgaged  property  may  be  levied  upon,  2961. 
Mortgage  of  personal  property,  where  recorded,  2962. 
Mortgage  of  ships,  when  void  as  to  third  persons,  2051. 
Personal  mortgage  may  be  recorded,  2956. 
Power  of  sale,  2949. 
Prior  liens,  2967. 

Property  in  transit,  where  to  be  recorded,  2953. 
Property  of  a  common  carrier,  where  to  be  recorded, 

2954. 
Recorded  in  different  places,  2956. 
Validity  of  certain  mortgages,  2966. 
"What  personal  property  may  be  mortgaged,  2947. 
When  certified  copies  may  be  recorded,  2&57. 
"When  may  be  taken  by  mortgagee  as  a  pledge^  2959. 
When  void  as  to  third  persons,  2950. 

Foreclosure  by  Sale. 

Manner  of  sale  of  pledged  property,  2974. 

Notice  of  sale  to  pledgor,  2971. 

Pledgee  may  foreclose  right  of  redemption,  2980. 

Pledgee  may  retain  all  that  can  become  due,  2978. 

Pledgee  or  pledge-holder  may  purchase,  2979. 

Pledgee's  sale  of  securities,  2975. 

Sale  of  pledged  property,  2970. 
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FOBEOLOSURE  OF  UENS  ON  PERSONAL  PBOPEBTY  (Con- 

tinned). 

Sale  on  the  demand  of  the  pledgor,  2976. 
Surplus  to  be  paid  to  pledgor,  2977. 
Waiver  of  demand,  2973. 
Waiver  of  notice  of  sale,  2972. 
When  pledgee  may  sell,  2969. 

Foreclosure  by  Suit. 

Concurrent  jurisdiction  with  superior  courts,  29&1. 
Oath  and  undertaking  of  commissioner,  2985. 
Proceedings  in  foreclosure  suits,  2982. 
Proceedings  when  debt  secured  falls  due  at  different 

times,  2984. 
Surplus  money  to  be  deposited  in  court,  2983. 

FOBMS  OF  ACTION. 

Distinction  between  tort  and  contract  actions  no  longer  ex- 
ists, 752. 
Form  of  pleadings  prescribed  by  code  in  California,  753. 
One  form  of  civil  action,  750. 
One  rule  both  in  law  and  equity,  751. 

Garnishment  of  Debts.    See  tit.  Attachment. 

Ctenuineness  and  Due  Execution,  Answer  Denying.    See  tit.  An- 
swer. 

GUARANTY. 

Engagement   to    answer   for   obligation   of   another,    when 

deemed  original,  4095. 
Guaranty  to  be  in  writing,  4094. 
Knowledge  of  principal  not  necessary  to  creation  of  guaranty, 

4092. 
Necessity  of  a  consideration,  4093. 

Surely. 

Creditor  entitled  to  benefit  of  securities  held  by  sni»ety, 
4105. 
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OUABANTY  (Continued). 

Limit  of  surety's  obligation,  4098. 

Principal  bound  to  reimburse  his  surety,  4101. 

Property  of  principal  to  be  taken  first,  4104. 

Surety  acquires  the  right  of  the  creditor,  4102. 

Surety  discharged  by  certain  acts  of  creditor,  4099. 

Surety  entitled  to  benefit  of  securities  held  by  creditor, 

4103. 
Surety  may  require  the  creditor  to  proceed  against  the 

principal,  4100. 
What  dealings  with  debtor  exonerate  guarantor,  4096. 
What  is  a  guaranty,  4091. 
What  is  a  surety,  4097. 

aUABDIAN  AD  LITEM. 

Guardian  ad  litem — When  appointed,  598. 

Washington. 

Infant  to  sue  by  guardian  or  next  friend,  602. 
Quardian  ad  litem,  603. 

HIRINa. 

Apportionment  of  hire,  3818. 

Degree  of  care,  etc.,  on  part  of  hirer,  3811. 

Hirer  may  terminate  the  hiring,  when,  3815. 


of  Personal  Property. 

Extraordinary  expenses,  3831. 

Obligations  of  letter  of  personal  property,  3829. 

Ordinarj'  expenses,  3830. 

Return  of  thing  hired,  3832. 

Lease  of  Real  Property. 

Attornment  of  a  tenant  to  a  stranger,  3826. 

Hiring  of  lodgings  or  dwelling-house  for  indefinite  term, 

3822. 
Lessor  to  make  dwelling-house  fit  for  its  purpose,  3819. 
Letting  parts  of  rooms  forbidden,  3828. 
Notice  to  quit,  3824. 
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HIKINa  (Continued). 

Renewal  of  lease  by  lessee's  continued  possession,  3823. 

Bent,  when  payable,  3825. 

Tenant  must  deliver  notice  served  on  him,  3827. 

Term  of  hiring  when  no  limit  is  fixed,  3821. 

When  lessee  may  make  repairs,  etc.,  3820. 
Must  repair  injuries,  etc.,  3812. 
Products  of  thing,  3809. 
Quiet  possession,  3810. 
Thing  to  let  for  a  particular  purpose,  3813. 
When  hiring  terminates,  38l6. 
When  letter  may  terminate  the  hiring,  3814. 
When  terminated  by  death,  etc.,  of  party,  3817. 

HOLIDAT& 

Holidays  falling  on  Sunday,  493. 

Lnpanelment  of  Jury.    See  tit.  Jury. 

Impeachment  of  Justice  of  the  Peace.    See  tit.  Vacancies  in  Office 
of  Justice  of  the  Peace. 

INDEMNITY. 

Rules  for  interpreting  agreement  of  mdemnity,  4090. 
What  is  indemnity,  4089. 

Inferences.    See  tit.  Evidence. 

Innkeepers.    See  tit.  Deposit. 

mSANITT. 

Charges  of  and  proceedings  thereon,  3458. 

InBtructions  to  Jury.    See  tit.  Jury. 

mSUBANOE. 

Assignment  to  mortgagee  of  policy  on  thing  insured,  4041. 
Certificate,  when  dispensed  with,  4078. 
Effect  of  concealment,  4056. 
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INSUBANOE  (Continued). 
Effect  of  receipt,  4066. 
Effect  of  transfer,  4050. 
Excepted  perils,  4072. 
Exception  in  case  of  several  subjects  in  one  policy,  4052. 

Fir«  Insurance. 

Acts  of  the  insured,  4181. 

Alteration  increasing  risk,  4079. 

Alteration  not  increasing  risk,  4080. 

Measure  of  indemnity,  4082. 

Value  of  interest  in  policy  of  insurance — ^How  may  be 
fixed — Total  or  partial  loss,  4083. 
In  case  of  the  death  of  the  insured,  4053. 
Insurable  interest,  what,  4043. 
Insurance  by  agent  or  trustee,  4063. 
Insurance  by  part  owner,  4064. 

Insurance  of  lottery  or  lottery  prize  unauthorized,  4040. 
Insurance  without  interest,  illegal,  4048. 
Interest  of  carrier  or  depositary,  4045. 
Interest  of  insured,  4062. 

In  the  case  of  transfer  between  cotenants,  4054. 
In  what  may  consist,  4044. 

Life  and  Health  InBurance. 

Assignee  of  life  policy  need  have  no  interest,  4086. 

Insurable  interest,  4085. 

Insurance  upon  life,  when  payable,  4084. 

Measure  of  indemnity,  4088. . 

Notice  of  transfer,  4087. 
Loss  incurred  in  rescue  from  peril,  4071. 
Matters  which  each  is  bound  to  know,  4060. 
Matters  which  need  not  be  communicated  without  inquiry, 

4058. 
Measure  of  interest  in  property,  4047. 
Mere  expectancies,  4046. 
Negligence  and  fraud,  4073. 

New  contract  between  insurer  and  assignee,  4042. 
Notice  of  loss,  4074. 

116 
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INSURANCE  (Continued). 

Perils,  remote  and  proximate,  4070. 

Preliminary  proofs,  4075. 

Beturn  for  fraud,  4069. 

Return  of  premium,  4067. 

Test  of  materiality,  4059. 

Transfer  after  loss,  4051.  * 

Transfer  of  thing  insured,  4065. 

Waiver  of  communi<5ation,  4061, 

Waiver  of  delay,  4077. 

Waivers  of  defects  in  notice,  etc.,  4076. 

What  events  may  be  insured  against,  4039. 

What  is  insurance,  4038. 

What  must  be  disclosed,  4057. 

When  interest  must  exist,  4049. 

When  not  allowed,  4068. 

When  policy  is  void,  4055. 

Issuance  of  AttSiChiuent.    See  tit.  Attachment. 


ISSUES. 

Issue  of  fact,  by  whom  tried,  813. 
Issue  of  fact,  how  arises,  811. 
Issue  of  law,  by  whom  tried,  812. 
Issue  of  law,  how  arises,  810. 
Issues,  what  are,  and  kind  of,  809. 

Interpreters.    See  tit.  Evidence. 

INTERVENTION. 

After  default  too  late,  1205. 

After  final  judgment  too  late,  1206.  I 


•I 


After  trial  is  called,  1203. 
Allowable  after  commencement  of  action,  1202. 
Applicant's  interest  in  litigation,  1196. 
Applicant's  interest  in  subject  matter,  1197. 
'  Complaint  in  intervention  must  show   what,  1213. 
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INTEBVEMTION  (Continued). 

Complaint  in  intervention,  when  in  effect  an  answer,  1214. 

Creditors  may  intervene,  1207. 

Cross-complaint  to  complaint  in  intervention,  1215. 

Execution  creditors,  intervention  by,  1208. 

Ex  parte  order  may  be  set  aside,  1219. 

How  made,  1193. 

Intervener's  rights  in  proceedings,  1198. 

Intervention-^ Application  may  be  ex  parte,  1218. 

Insane  person  by  guardian  ad  litem,  intervention  of,  1212. 

Judgment  creditors,  intervention  by,  1209. 

Mortgagee,  intervention  by,  1210. 

Motion  to  dismiss  complaint  in  intervention  must  specify; 

ground,  1216. 
Not  affected  by  other  remedies,  1200. 
Not  limited  to  any  particular  kind  of  action,  1199. 
Not  permitted  to  retard  suit,  1201. 
Objection  to  intervention — How  waived,  1217. 
Right  to  intervene,  1194. 
Stockholders,  intervention  by,  1211. 
Takes  place  when,  1204. 
When  takes  place,  1192. 

When  takes  place  and  how  made — ^Who  may  intervene,  1191, 
Whether  it  can  take  place  in  justice's  court,  1195. 

JOINDEB  OF  CAUSES  OF  ACTION. 

Action  on  expressed  contract  and  on  implied  contract  unit- 
able,  554. 

A<stion  to  recover  personal  property  not  unitable  with  action 
for  damages  for  injury,  560. 

Breach  of  contract  for  direct  payment  and  breach  where  dam- 
ages unliquidated  unitable,  555. 

Breach  of  express  contract  and  conversion  of  personal  prop- 
erty not  unitable,  558. 

Cause  of  action  arising  in  plaintiff's  own  right  may  be  united 
with  assigned  cause  of  action,  556. 

Contract  and  tort  not  unitable,  557. 

Improper  union  must  be  raised  by  demurrer,  553. 
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JOINDEB  OF  CAUSES  OF  ACTION  ((Continued). 

Injury  to  person  not  unitable  with  injury  to  property,  559. 
Union  of  causes  must  be  authorized  by  statute,  552. 
What  causes  may  be  united,  551. 

Colorado. 

Joinder  of  actions — ^Parties  must  bring  forward  all  de- 
mands, 5&1. 

JOINDEB  OF  PARTIES. 

Who  may  be  Joined  as  Defendants. 

Actions  on  joint  contract,  595. 

Administrator  of  decedent  jointly  liable,  583. 

Associates  sued  by  name  of  association,  597. 

Defendant  may  bring  in  necessary  parties,  591. 

Indorser  in  action  on  promissory  note,  585. 

Insurance  policies,  in  an  action  on,  579. 

Joint  and  several  contract,  580. 

Misnomer,  596. 

Nonjoinder  of  secret  partner,  584. 

Ordering  necessary  parties  brought  in,  587. 

Others  interested  must  be  brought  in,  588. 

Parties,  how  brought  in  on  order  of  court,  592. 

Refusing  to  order  new  parties  brought  in,  589,  590. 

Suit  against  the  state,  593. 

Suit  by  state  on  bond  to  county,  594. 

Tenants  in  common  and  joint  tenants,  581. 

Where  damages  arise  from  concurrent  act,  576. 

Where  interest  arises  subsequent  to  suit,  582. 

Where  parties  refuse  to  join  as  plaintiffs,  578. 

Where  severally  liable  on  same  instrument,  586. 

Who  may  be  joined  in  action  of  tort,  577. 

Who  may  be  made  defendants,  575. 

Who  may  be  Joined  as  Plaintiffs. 

Action  must  be  prosecuted  in  name  of  real  party,  564. 
Complaint  must  show  capacity  to  sue,  565. 
Contract  partly  for  benefit  of  another,  568. 
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JOINDER  OF  PASTIES  (Continued). 
Death  by  wrongful  act,  574. 
Defense  in  suit  by  agent,  572. 
Executors  and  administrators — ^Beneficiaries  need  not  be 

made  parties,  566. 
Nonjoinder  of  husband — ^How  raised,  570. 
Question  of  common  interest,  etc.,  571. 
Bule  as  to  trustees  permissive,  567. 
When  husband  must  be  joined  as  party,  569. 
Where  transferrer  dies  after  transfer  of  interest,  573. 
Who  must  be  joined,  563. 

JOINT  DEBTORS,  PROCEEDINGS  AGAINST. 

AfSdavit  to  accompany  summons,  2164. 

Answer,  when  filed  and  what  to  contain,  2165. 

Issues,  how  tried — ^Verdict,  what  to  be,  2167. 

Parties  not  summoned  in  action  on  joint  contract  may  be 

summoned  after  judgment,  2162. 
Summons  after  judgment,  what  to  contain,  and  how  served, 

2163. 

What  constitutes  the  pleadings  in  the  case,  2166. 

* 

Oolorado. 

Defendants  sued  jointly — ^Appearance  of  one — Separate 

claims,  2168. 

Judgment   against   one   or   more — Scire  facias — Costs, 

2169. 

JXTDGMENT. 
Abstract  of  Judgment. 

Abstract  and  transcript  distinguished,  1761. 

Abstract— Where  filed,  1762. 

Execution-book,  1764. 

Execution  on  abstract,  1763. 

Lien  of  judgment  in  justice's  court — ^How  created^  1759. 

Amendment  of  Judgment. 

Evidence  required,  1739. 


1846  INDEX. 

[References  are  to  Seciiong.] 

JUDGMENT  (Continued). 

Powers  of  court,  1736. 

Purpose  of  amendment,  1741. 

When  amendment  of  judgment  may  be  made,  1740. 

When  not  permitted,  1737. 

Where  erroneously  entered,  1738. 

Assignment  of  Judgment.    See  tit.  Assignments. 

Attachment,  Effect  of  Judgment  upon.    See  tit.  Attachment. 

Claim  and  Delivery,  Judgment  in.    See  tit.  Claim  and  Deliy- 
ery  in  Replevin. 

Ooncluflivenesa  of  Judgment. 

Collateral  attack — Irregular  issuance  of  summons,  1834. 
Collateral  attack — ^Want  of  cause  of  action,  1833. 
Conclusiveness  of  judgment,  1830. 
Judgment  may  be  impeaehed  collaterally,  18^1. 
Void  judgment,  18a2. 

When  judgment  regular  it  cannot  be  collaterally  at- 
tacked, 1836. 
When  recitals  in  judgment  of  service  conclusive,  1835. 

Criminal  ProceedingB^  Judgment  in.    See  tit.  Criminal  Ac- 
tions in  Justices'  and  Police  Courts. 

Equitable  Relief  from  Judgment. 

Attack  on  judgment  for  fraud  is  direct,  1850. 

Collateral  attack — ^Merger  of  debt  cannot  be  shown  on, 
1862. 

Collateral  attack — Nonresidence  of  defendant  in  town- 
ship cannot  be  shown  on,  1863. 

Collateral  attack — Not  allowed  when  summons  properly 
served,  1861. 

Complaint — Must  show  a  good  defense,  1853. 

Complaint — ^Pleading,  1841. 

Equitable  relief,  1855. 

Equitable  relief  against  judgment  by  fraud,  1837. 

Equitable  relief  for  fraudulent  alteration  of  docket,  1860. 
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JUDOMENT  (Continued). 

Equitable  relief  not  allowed  where  adequate  remedy  at 

law,  1846. 
Equitable  relief  not  allowed  while  remedy  by  motion 

exists,  1844. 
Equity  will  not  relieve  against  void  judgment,  1856. 
Judgment  must  be  set  aside  where  there  is  no  service  of 

summons,  1848. 
Judgment  void  for  defective  summons,  1858. 
Judgment  void  for  lack  of  jurisdiction,  1842. 
Judgment  void  for  want  of  servi<;e  of  summons,  1857. 
Laches  is  a  bar  to  equitable  relief,  1840. 
Motion  to  quash  summons,  1851.  « 

Motion  to  set  aside  default — ^Discretion,  how  used,  1849. 
Neglect  to  appeal,  1854. 
Neglect  to  appeal  is  a  bar  to  relief,  1845. 
No  equitable  relief  from  default  judgment  after  motion 

to  vacate  denied,  1855. 
Province  of  court  of  equity,  1838. 
Recital  of  due  service  does  not  aid,  1843. 
Belief  after  refusal  of  justice  to  vacate,  1859. 
Relief  against  judgment  taken  by  mistake,  inadvertence, 

surprise,  or  excusable  neglect,  1839. 
Relief  denied  after  motion  made,  1852. 
Vacating  default — Neglect  of  attorney,  1847. 

Judgment  by  Default. 

Effect  of  default  for  not  answering  cross-complaint,  1794. 
Judgment  by  default  after  appearance,  1792. 
On  failure  to  appear  and  answer,  1790. 
Service  out  of  county,  1791. 

Judgment  of  Dismissal. 

Dismissal  for  failure  to  serve  summons,  1752. 

Dismissal  for  want  of  prosecution,  1753. 

Effect  of  failure  to  answer  after  demurrer  overruled, 

1793. 
Judgment  of  dismissal  entered  without  prejudice,  when, 

1751. 
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JUDOHENT  (Continued). 

Reinstatement,  1755. 

Bight  of  plaintiff  to  dismiss  where  cross-complaint  has 

been  stricken  out,  1754. 
Time  of  entry  of  judgment  by  default,  1795. 

Judgment  on  Oonf  eigion. 

Amount  of  judgment  by  confession,  1746. 

Entry,  1743. 

Judgment  by  confession,  1742. 

Judgment  may  be  confessed  for  debt  due  or  eontingent 

liability,  1744. 
Statement  in  writing  and  form  thereof,  1745. 

EizulB  of  Judgment — General  Boles. 

A  contract,  1681. 

After  death  of  party,  1690. 

Against  administrator,  1691. 

Effect  of  judgment  on  attachment  lien,  1692. 

For  and  against  whom  may  be  given,  1682. 

For  money  received  in  trust,  1687. 

In  claim  and  delivery,  1685. 

Judgment  defined,  1677. 

Need  not  be  signed  by  justice,  1680. 

No  particular  form  of  judgment  required,  1678. 

On  the  merits,  1679. 

Order — How  distinguished,  1683. 

Power  of  court  over  judgment  after  entry,  1689. 

Relief  to  be  awarded  to  the  plaintiff,  1693. 

Remitting  excess  after  trial,  1694. 

Verdict  need  not  specify  kind  of  money  where  admitted 
by  the  pleadings,  1688. 

When  counterclaim  established  exceeds  plaintiff's  de- 
mand, 1684. 

When  payable  in  specified  kind  of  money,  1686. 

Motion,  Relief  by,  from  Judgment. 

Affidavit  of  merits — ^Answer,  when  sufficient,  1806. 
Affidavit  of  merits  must  state   what,  1804. 


INDEX.  1849 

[References  are  to  Sections.] 

JUDOMENT  (Continued). 

Affidavit  of  merits,  when  not  necessary,  1805. 
Amendment  of  judgment — Jurisdiction,  1809. 
Application  to  vacate  actual  motion  necessary,  1799. 
Contents  of  affidavit  on  motion  to  vacate  judgment,  1802. 
Facts  constituting  excusable  neglect  must  be  set  out, 

1803. 
Grounds  of  motion  to  relieve  default,  1797. 
Judgment — Relief  on  ground  of  excusable  neglect,  1807. 
Motion  to  set  aside  judgment — Time  of  making,  1798. 
No  particular  form  of  application  required,  1801. 
Power  to  vacate  confined  to  default  judgments,  1808. 
Vacating  judgment  for  neglect  of  attorney,  1800. 

Motion  to  Va>cate  When  Judgment  Void. 

Judgment  by  default  prematurely  entered,  1823. 

Judgment  on  invalid  stipulation — ^Vacating,  1818. 

Judgment  void  for  want  of  jurisdiction  not  within  sec- 
tion 473,  1822. 

Motion  to  set  aside  execution  on  void  default  judgment, 
1821. 

Motion  to  set  aside  judgment  rendered  upon  invalid  stip- 
ulation, 1819. 

Not  necessary  to  allege  judgment  in  full  force  and  effect, 
1817. 

Power  to  deliver  from  judgment  taken  through  surprise, 
1816. 

Vacating  judgment  by  motion  where  no  service  of  sum- 
mons, 1814. 

Vacating  judgment — ^Time  prescribed,  1815. 

Vacating  order  granting  motion  to  open  judgment,  1820. 

Pleadings,  Judgment  on.    See  tit.  Pleadings. 

Eemedial  Powers  of  Justices'  Court. 

Judgment  by  inadvertence,  when  may  be  corrected,  1787. 
Judgment  entered  may  be  amended,  1789. 
Justices'  court  may  not  disturb  its  judgment  except 
when,  1785. 


1850  INDEX. 

[References  &re  to  Sections.] 

JUDGBIENT  (Continued). 

Misnomer  of  court  disregarded,  1782. 
Power  to  amend  judgment,  1788. 
Review  in  general,  1786. 

Bendition  and  Entry  of  Judgment. 

Entry  is  evidence,  1702. 

Execution  sale — Effect  of  nonentry  of  judgment,  1700. 
Judgment — Nonentry — Appellate  jurisdiction,  1701. 
Judgment  on  trial  by  court — ^When  entered,  1697. 
Judgment  on  verdict — When  entered,  1689. 
Jurisdiction  of  court  terminates  at  judgment,  1703. 
Provision  as  to  when  judgment  must  be  rendered  merely 

directory,  1698, 
Several  judgment,  1704. 

Bnle  Against  Technicalities. 

Amending  complaint  on    judgment  by  default  against 

fictitious  defendant,  1784. 
Complaint — Misnomer,  1783. 
Court  to  disregard  technicalities,  1781. 

Satisfaction  of  Judgment. 

Effect  of  satisfaction,  1775. 

Procedure  where    satisfaction    is    erroneously  entered, 

1778. 
Satisfaction  of  judgment  against  joint  tort-feasor,  1777. 
Setoff  of  judgments,  1726,  1727. 

Transcript  of  Judgment. 

Abstract  of  judgment  not  a  transcript,  1768. 

Fees  for  filing  transcripts,  1766. 

Method  of  levying  execution  against  salaries  of  publie 

officers,  1765. 
What  affidavit  must  accompany  transcript,  1767. 

Arisona. 

New  trial,  1829. 


INDEX.  1851 

[BeferencM  Mxt  to  Sections.] 

JUDGMENT  (Continued). 

Colorado. 

Judgment — Interest — Costs — Interest  on  judgment,  1707. 
Justices  to  render  judgment  within  four  days,  1705. 
Penalty  for  failure  to  render  judgment  within  four  days, 

1706. 
Redelivery  of  property,  1779. 

Stay  of  proceedings — Justice  returns  transcript,  1770. 
Want  of  jurisdiction — ^Dismissal  of  suit,  1750.* 

Nevaxla. 

Affidavit,  1827. 
Judgment — ^Vacating,  1825. 
New  trial,  1826. 
Notice  of  motion,  1828. 

Oregon. 

Certificate  must  be  attached  to  transcript  showing  what 
facts,  1774. 

Certificate  of  setoff  stays  judgment,  1730. 

Certified  transcript  of  judgment  filed  in  another  county 
— Execution  thereon,  1769. 

Different  amounts — Judgment  for  the  difference,  certifi- 
cate disallowing  setoff,  1732. 

Docketing  justice 's  judgment  and  lien  thereof,  1760. 

Judgment  set  off  by  another  judgment,  1728. 

Justice's  judgment  does  not  affect  real  estate  title,  1695. 

Mutual  judgments,  setoff  allowed,  1731. 

Predecessor's  judgment,  authority  of  justice  to  enforce, 
1696. 

Bight  of  appeal  precludes  setoff,  procedure  when  judg- 
ment is  of  another  court,  1729. 

Washington. 

Execution  for  balance  after  setoff  of  judgment,  1735.  . 
Judgment  lien,  1771. 
Judgment  of  dismissal,  1756. 
Judgment — Rendition — Entry,  1708. 


1853  INDEX. 

[S6f«r«nee«  ure  to  Seefcloni.] 

JUDGMENT  (Continued). 

Procedure  as  to  setoff  rendered  before  another  justice, 

1734. 
Setoff  of  mutual  judgments,  1733. 
Transcript  of  justice 's  docket,  1773. 
Transcripts  from  justices'  courts,  1772. 

JURISDICTION  OF  JUSTICES'  COUBTS. 

Authority  of  justice  to  determine  jurisdiction,  200. 

Concurrent  Jurisdiction. 

Civil  jurisdiction  restricted,  255. 

Concurrent  civil  jurisdiction,  254. 

Criminal  jurisdiction,  259. 

Effect  of  trebling  damages,  258. 

Forcible  entry  and  detainer — Includes  unlawful  detainer, 

256. 
Unlawful  detainer — Complaint  not  conclusive,  257. 

Exclusive  Civil  Jurisdiction. 

Actions  for  taxes — Answer,  221. 

Actions  on  bonds,  223. 

Actions  to  recover  personal  property,  216. 

Amount  in  controversy,  exclusive  of  interest  and  costs 
determines  jurisdiction,  203. 

Amount  prayed  for — Conversion,  212. 

Assessments  of  stock,  219. 

Damages  for  injury  to  person,  210. 

Damages  for  injury  to  real  property,  215. 

Damages  for  nuisance,  213. 

Damages  for  taking,  detaining  or  injuring  personal  prop- 
erty, 211. 

Example  of  contractual  liabilities — Judgment,  209. 

Example  of  contractual  liabilities — ^Stockholders'  liabil- 
ity, 208. 

Exclusive  civil  jurisdiction — ^Actions  for  recovery  of 
money,  201. 

Fines  and  penalties,  218. 


INDEX.  1853 

[References  are  to  Sections.] 

JUBISDIOnON  OF  JUSTICES'  COURTS  (Continued). 

Judgments  by  confession,  224. 

Jurisdiction  depends  on  amount  claimed,  not  amount 
due,  207. 

Jurisdiction  in  actions  for  recovery  of  money,  202. 

Jurisdiction  over  setoflE  or  counterclaim,  214. 

Prayer  determines  jurisdiction,  204. 

Prayer  is  not  conclusive,  205. 

Street  assessments,  220. 

Test  of  jurisdiction,  206. 

Toll,  222. 

Value  of  property  is  test,  217. 
Grant  of  jurisdiction   carries  necessary  powers,  196. 
Judgment  of  justice  must  show  jurisdiction,  193. 
Jurisdiction  cannot  be  given  by  consent,  195. 
Jurisdiction  limited,  191. 
Must  affirmatively  appear,  192.  • 

Must  not  trench  upon  jurisdiction  of  courts  of  record,  199. 
Territorial  extent  of  civil  jurisdiction,  197. 

Title — ^Right  to  Possession  or  niegality  of  Tax  Involved-* 
Jurisdiction. 

Action  for  rent,  237. 

Action  involving  title,*  242. 

Actions  for  injuries  to  land — ^Diversion  of  waters,  227. 

Action  to  recover  deposit  by  vendee,  234. 

Affidavit — ^When  insufficient,  244. 

Answer — When  insufficient,  243. 

Examples,  235. 

Invalidity  of  tax — Answer,  245. 

Jurisdiction  involving  title,  225. 

Jurisdiction  of  new  court  based  upon  what,  249. 

Jurisdiction  of  superior  court,  247. 

Mining  claim,  226. 

Parties  estopped  from  giving  evidence  where  title  in- 
volved, 230. 

Bight  of  possession,  not  possession,  ousts  justice  of  juris- 
diction, 246. 

Street  assessment,  240. 


1854  INDEX. 

[BeftrenoM  Ar«  to  Sections.] 

JUBISDIOTION  OF  JUSTICES'  COURTS  (Continned). 
Title  must  be  directly  involved,  233. 
Title  or  possession  incidentally  or  collaterally  in  question 

— Not  enough  to  oust  jurisdiction,  238. 
Transfer  from  police  court,  when  jurisdiction  ousted,  250. 
Transfer  of  papers — Duty  of  justice,  248. 
Trespass,  228,  229. 
{  Unverified  answer — ^Effect  of,  239. 
^When  answer  need  not  be  verified,  241. 
^When  title  is  involved— Test  of,  236. 
Where  jurisdictional  facts  are  required  to  be  in  writing  or 
entered  in  the  docket,  they  cannot  be  proved  by  parol, 
194. 

Colorado — Civil  Jurisdiction. 

Amount  of  controversy,  three  hundred  dollars,  262. 

Covenant,  266. 

Demand  reduced  by  credits,  263. 

Jurisdiction — Constitutional  provision,  260. 

Jurisdiction  in  replevin,  267. 

Jurisdiction  of  causes,  261. 

Replevin,  265. 

Trespass  and  case,  264. 

Montana— Civil  Jurisdiction. 

Constitutional  provisions  regarding  jurisdiction,  281,  282. 

Oregon — Civil  Jurisdiction. 

Additional  jurisdiction  of  justices'  court,  272. 

Constitutional  restriction,  269. 

Jurisdiction  of  justices'  court,  268. 

Not  to  include  certain  actions,  270. 

Title  to  real  property  in  issue — ^Transfer,  232. 

Washington — Civil  Jurisdiction. 

Actions  by  towns,  277. 

Damages  by  domestic  animals,  278. 

General  powers,  273. 

Jurisdiction  coextensive  with  limits  of  county,  198. 
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[BeferenoM  m  to  Seotioni.] 

JUBISDIOnON  OF  JUSTICES'  COURTS  (Continued). 

Jurisdiction  in  civil  actions  and  proceedings,  274. 
Proceedings  where  title  to  land  is  in  issue,  231. 
Restrictions  on  civil  jurisdiction,  275. 

Colorado — Criminal  Jurisdiction. 

Assault    and    battery — Jurisdiction  of    justices  of    the 

peace,  3388. 
Bureau  of  mines,  3407. 
Cheats,  frauds,  swindlers,  etc.,  3391. 
Civil  actions  for  damages,  3401. 
County  city  or  town  to  pay  expenses — Jurisdiction  of 

police  magistrate,  3415. 
Disturbance  —  Noise  —  Fights  —  Jurisdiction  of  justice, 

3403. 
Failure  to  provide,  3396. 
Fraudulent  and  malicious  mischief,  3392. 
Hazing — Jurisdiction  of  justice  of  the  peace,  3405. 
Hotels,  3395. 

Irrigation  and  water  rights,  3397. 
Itinerant  venders  and  commission  merchants,  3398. 
Killing  of  stock,  3416. 
Mines,  mining  and  ore  buyers,  3399. 
Mining  claims,  3406. 

Misdemeanors — Jurisdiction  of  justice-— Jury,  3387. 
National  Guard,  3412. 
Protection  of  game  and  fish,  3394. 
Public  morality,  health  and  police,  3389. 
Pure  food  law,  3400. 
Railroad  crossing,  3417. 
Sunday  disturbances,  3390. 
Support  of  parents  by  children — ^Appeal,  3413. 
Timber,  3418. 
Unlawful  wearing  of  emblems  or  badges,  3393. 

Oregon — Criminal  Jurisdiction. 

Agricultural  societies,  justices  of  the  peace  have  juris- 
diction in  protection  of,  3366. 


1856  INDEX. 

[Bef«reneef  are  to  Sections.] 

JUBISDIOnON  OF  JUSTICES'  COURTS  (Continued). 

Birds,  animals  and  fish,  concurrent  jurisdiction  of  jus- 
tices of  the  peace  in  protection  of,  3363. 

Compulsory  education,  jurisdiction  in  justices'  courts, 
3367. 

Crabs,  justices  to  have  concurrent  jurisdiction  in  protec- 
tion of,  3365. 

Crime  not  within  jurisdiction  of  justice,  proceedings 
when,  3361. 

Criminal  jurisdiction  of  justices'  courts,  271. 

Public  policy,  concurrent  jurisdiction  of  justice's  court 
over  crimes  against,  3362. 

Stringing  of  wires,  concurrent  jurisdiction,  3369. 

Waters,  concurrent  jurisdiction  in  control  of,  3368. 

Washingfton — Criminal  Jurisdiction. 

Compulsory  education  matters,  jurisdiction  in,  3357. 

Criminal  cases,  jurisdiction  in,  276. 

Jurisdiction  in  case  of  sea  gulls,  280. 

May  arrest  truants  without  warrants,  3358. 

Under  salmon  and  sturgeon  fishing  act,  279. 

Jurisdiction  of  Superior  Court  on  Appeal    See  tit.  Appeals. 

Jurors'  Pees.    See  tit.  Fees  of  Jurors. 

Jury,  Duly  of,  in  ClaJm  and  Delivery.    See  tit.  Claim  and  Deliv- 
ery in  Replevin. 

Jury  (In  Criminal  Actions).    See  tit.  Criminal  Actions  in  Jus- 
tices' and  Police  Courts. 

JTTBY  IN  JUSTICES'  OOUBT& 

Affidavit  of  claim  to  exemption,  1314. 

■ 

Challenges  to  Jury. 

Challenge,  1337. 

Challenges  for  cause — ^How  tried,  1339, 


INDEX.  1857 

[Befarmoet  ar«  to  Seciiong.] 

JURY  IN  JUSTICES'  OOUBTS  (Continued). 
Grounds  of  challenge,  1338. 
Peremptory  challenge,  1336. 

CbBxge  and  Instructions  to  Jury. 

Abstract  instruction  to  be  refused,  1663. 

Charge  to  the  jury — Court  must  furnish,  in  writing,  upon 
request,  the  points  of  law  contained  therein,  1655. 

Not  to  be  charged  with  respect  to  matters  of  fact,  1658, 
1659. 
Exempt,  who  are,  from  jury  duty,  1313. 
Incompetent  to  serve  as  jurors,  who  are,  1312. 
Jurors — ^What  persons  competent,  1311. 
Jury  in  justices'  courts — tissue  of  fact,  when  tried  by  a  jury, 

1310. 
Oath  of  juror,  1352. 

Order  of  Trial  by  Jury. 

Order  of  trial  by  jury,  1357. 
Proceedings  where  juror  becomes  sick,  1358. 
Quoting  from  text-books,  1664. 

Seleetion  of  Jury. 

Drawing  jury,  1332. 
Jury — ^How  selected,  1333. 
Special  instruction,  1656. 

Special  Issues. 

Procedure  where  verdict  is  incomplete,  1654, 

Special  issues,  1652. 

What  questions  may  be  propounded,  1653. 
Statement  of  evidence  should  not  be  argumentative,  1662. 
Stating  testimony  of  witnesses,  1660,  1661. 
To  be  instructed  as  to  weighing  evidence,  1657. 

Waiver  of  Jury. 

How  waived,  1674. 
Waived  by  not  asking  for  jury,  1676. 
Waived  by  not  objecting,  1675. 
117 
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[Befereneet  are  to  Sections.] 

JUBY,  SUBMISSION  TO. 

Admonition  to  jury  on  separation,  1627. 

Jury  may  return  to  court  for  further  instruction,  1631. 

Jury  to  take  papers  and  exhibits  and  notes  of  testimonjr  into 

jury-room,  1628,  1629. 
Powers  of  court  while  jury   deliberating — Sealed   verdict, 

1633. 
Procedure  where  juror  becomes  sick  or  unable  to  perform  his 

duty,  1632. 
Retirement  for  deliberation,  1630. 

Suimnoniiig  of  Jury. 

Attachment  and  fine  for  failure  to  attend,  1318. 

By  whom  summoned,  1316. 

How  summoned,  1317. 

Jurors  to  be  excused  for  what  causes,  1325. 

Return  of  order  for  jury  and  indorsement,  1323. 

Verdict  of  Jury. 

General  and  special  verdicts  defined,  1637. 

In  actions  for  recovery  of    money  or  on  establishing 

counterclaim,  1642. 
Informal  verdict — How  corrected,  1635. 
Practice  where  special  verdict  is  desired,  1645. 
Verdict — ^How  rendered,  1634. 

When  a  general  or  special  verdict  may  be  rendered,  1638. 
When  prevented  from  giving  verdict  the  cause  may  be 

again  tried,  1641, 

Colorado. 

Attachment  for  defaulting  jurors — ^Fine,  1379. 
Challenge  for  cause,  1340. 
Increasing  jury — Fees,  1377. 
Jury  must  be  sworn,  1378. 
Peremptory  challenge,  1342. 

Summons  for  additional  jurors — ^Peremptory  challenge, 
1341. 


INDEX.  1859 

[References  are  to  Sectioni.] 

JXTBT,  SUBMISSION  TO  (Continued). 

Oregon. 

Drawing  of  jury,  1334,  1346. 

If  two  justices  in  precinct,  by  whom  list  made,  1365. 

Insufficient  number  of  jurors,  others  to  be  summoned— 

Challenges,  1343. 
Jurors  failing  to  attend  may  be  fined,  1350. 
Jury-box,  and  depositing  ballots  therein,  1361. 
Jury,  demand  for — Case  must  be  tried  by,  when,  1359. 
Jury,  how  selected,  1351. 
Jury  list  for  justice's  court,  how  and  when  made,  1335, 

1363. 
Jury  list  may  be  made  after  time  appointed,  1366. 
Jury  list,  what  number  to  contain,  and  when  filed,  1364. 
Jury  trial  had  on  demand — ^Fees,  1376. 
Number  of  peremptory  challenges,  1344. 
Order  for  jury,  to  what  oflScer  directed,  1328. 
Qualifications  of  jurors,  1362. 
Service  and  return  of  order — Conduct  of  oflScer — Notice 

to  persons  served,  1330. 
Striking  jurors  from  the  twelve  drawn,  1348. 
Summoning  and  formation  of  jury  drawn  from  jury  list^ 

1349. 
Verdict  of  jury,  how  given,  1639. 
Trial  by  justice — ^Findings  of  fact  necessary,  1360. 
When  ballots  drawn  to  be  laid  aside,  1347. 
When  jury  must  be  drawn  from  jury  list,  1345. 
When  justice  must  procure  copy  of  jury  list,  1367. 

Wadiington. 

Delivery  of  verdict,  1373. 

Failure  to  appear  when  summoned — Penalty,  1375. 

Jury — Number — Qualifications — ^Fees,  1368. 

Justice  may  discharge  jury,  when,  1374. 

Selection  of  jury,  1370. 

Swearing  jury,  1372. 

Time  of  jury  trial,  1369. 


1860  INDEX. 

[Rftfenneet  are  to  Sectiom.] 

Justice  of  the  Peace,  Disability  of.  See  tit.  Disability  of  Justice 
of  the  Peace. 

Justice  of  the  Peace,  Disqoaliflcation  of.  See  tit.  Disqualification 
of  Justice  of  the  Peace. 

Justice  ot  the  Peace,  Fees  of.  See  tit.  Fees  of  Justice  of  the 
Peace. 

Justice  of  the  Peace,  Liability  of.  See  tit.  Liability  of  Justice 
of  the  Peace. 

Justices'  Gourts  in  Certain  Townships.    See  tit.  Courts. 

Justices'  Courts  in  Cities  and  Counties.    See  tit.  Courts. 

Justices'  Courts,  Criminal  Actions  in.  See  tit.  Criminal  Actions 
in  Justices'  and  Police  Courts. 

Justices'  Courts  in  Cities  of  the  Vint  and  One-half,  Second,  Sec- 
ond and  One-half,  Third  and  Fourth  Classes.  See  tit. 
Courts. 

Justices'  Courts  in  Cities  of  the  First  Class  Under  the  Municipal 
Corporation  Act.    See  tit.  Courts. 

Justices'  Courts,  Jurisdiction  of.    See  tit.  Jurisdiction. 

Justices'  Courts,  Number  of.    See  tit.  Number  of  Justices'  Gourts. 

JusHflcation  of  Sureties  on  Appeal.    See  tit.  Appeals. 

JUVENILE  COURT  LAWS. 

Juvenile  court  law  of  California,  3130. 

Colorado. 

Arrest — Child  taken  before    county  court — Justice  to 

transfer  case — Felony,  3131. 
Jurisdiction  of  delinquent  children,  3132. 

Labor  Claims.    See  tit.  Attachment. 


INDEX.  1861 

(B«ferexie«i  art  t«  8«etiont.] 

Landlord  and  Tenant.    See  tits.  Forcible  Entry  and  Forcible  and 
Unlawful  Detainer;  Hiring. 

Lease.     See  tits.  Forcible  Entry  and  Forcible  and  Unlawful  De- 
tainer; Hiring. 

Levy  of  Execution.    See  tit.  Execution. 

LIABILITY  OF  JUSTICE  OF  THE  PEACE. 

For  acting  after  jurisdiction  devested,  286. 
For  acting  without  jurisdiction,  285. 
Nonliability  for  judicial  act,  283. 
Reason  for  nonliability  for  judicial  act,  284. 

LIABILITY  OF  SHERIFF. 

Actions  against  sheriff  for  ofScial  act,  2111. 
Demand  before  suit  for  damages  necessar}%  2116. 
Failure  to  execute  writ,  sheriff  liable  on  bond,  2110. 
Liability  of  sheriff  for  neglect  to  levy,  2112. 
Measure  of  damages,  under  what  circumstances,  2115. 
Sheriff  must  justify  under  writ,  2113. 
Sheriff,  when  a  trespasser,  2114. 

Colorado. 

Malfeasance   or   nonfeasance   of   constable  —  Liability, 
2117. 

Lien  of  Attachment.    See  tit.  Attachment. 

Lien  of  Execution.    See  tit.  Execution. 

Lien  on  Personal  Property,  Foreclosure  of.    See  tit.  Foreclosure 
of  Liens  on  Personal  Property. 

Limitation  of  Actions.    See  tit.  Statutes  of  Limitation. 

Limitation,  Statutes  of.    See  tit.  Statutes  of  Limitation. 

Limitations,  Statute  of,  How  Pleaded.    See  tit.  Statutes  of  Limi- 
tations. 
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LOAN. 
Loan  of  Money. 

Annual  rate,  3804. 

Interest  becomes  part  of  principal,  when,  3807. 

Interest  on  judgment,  3808. 

Legal  interest,  3805. 

Loan  of  money  defined,  3802. 

Loan  presumed  to  be  on  interest,  3803. 

Parties  may  agree  on  any  rate,  3806. 

Loan  of  Property  Other  Than  Money. 

Borrower,  when  to  bear  expenses,  3797. 

Borrower,  when  to  repair  injuries,  3794. 

Care  required  of  borrower,  3791. 

Care  required  of  borrower  of  living  animal,  3792. 

Degree  of  skill,  3793. 

Lender  liable  for  defects,  3798. 

Lender  may  require  return  of  thing  lent,  3799. 

Place  of  return,  3801. 

Belending  forbidden,  3796. 

Use  of  thing  lent,  3795. 

When  returnable  without  demand,  3800. 

Lost    and    Unclaimed    Property,  Powers  Oonceming.    See  tit. 

Powers  of  Justices*  Courts,  Incidental. 

LOST  PAPERS. 

How  supplied,  3646. 

MAGISTRATES. 

Contents  of  deposition,  3237. 

Duty  of  magistrate  where  commission  of  public  offense  is 

charged,  3235. 
Magistrates — ^Who  are,  3232. 

Washington. 

Costs — How  to  enforce  payment,  3234. 
Examination  of  offenses  before  magistrate,  3236. 
Who  are  magistrates,  3233. 
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Mailiiig  of  Summons.    See  tit.  Summons. 

Illandate,  Writ  of.    See  tit.  Writ  of  Mandate. 

marriage,   Power  to   Solemnize.    See   tit.  Powers   of  Justices' 
Courts,  Incidental. 

Material  Objects.    See  tit.  Evidence. 

Meeting  of  Corporation,  Power  to  Order.    See  tit.  Powers  of  Jus- 
tices' Courts,  Incidental. 

Misjoinder  of  Causes  of  Action.    See  tit.  Demurrer  to  Complaint. 

Misjoinder  of  Parties.    See  tit.  Demurrer  to  Complaint. 

Motion  for  Judgment  on  the  Pleadings.    See  tit.  Answer. 

Motion,  Belief  by,  from  Judgment.    See  tit.  Judgment. 

Motion  to  Strike  Out  Allegations  of  Answer.    See  tit.  Answer. 

Motion  to  Vacate  When  Judgment  Void.    See  tit.  Judgment. 

Municipal  Corporation  Act^  Recorders'  Courts,  Under,  in  Cities  of 
the  First  Class.    See  tit.  Courts. 

Municipal  Corporation  Act,  Eecorders'  Courts,  Under,  in  Cities  of 
the  Fifth  Class.    See  tit.  Courts. 

Municipal  Corporation  Act,  Recorders'  Courts,  Under,  in  Cities  of 
the  Sixth  Class.    See  tit.  Courts. 

Nature  of  Office  of  Justice  of  the  Peace.    See  tit.  Creation  and 
Nature  of  Office  of  Justice  of  the  Peace. 

NEGOTIABLE  INSTRUMENTS. 

Additional  time  for  notice  by  indorser,  4154. 
Agreement  to  indorse,  4122. 
Apparent  maturity  of  bill,  payable  at  sight,  4142. 
Apparent  maturity  of  note,  4143,  4144. 
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NEGOTIABLE  INSTBUBaSNTS  (Continued). 
Apparent  maturity,  when,  4140. 
Bank  note  negotiable  after  payment,  4217. 

Bills  of  Exchange. 

Acceptance  l}y  separate  instrument,-  4179. 

Acceptance  for  honor,  how  made,  4185. 

Acceptance,  how  made,  4176. 

Bill  in  parts  of  a  set,  4165. 

Bill,  where  payable,  4168. 

By  whom  protest  made,  4197. 

Cancellation  of  acceptance,  4181. 

Damages  allowed  on  dishonor  of  foreign  bill,  4205. 

Days  of  grace,  4170. 

Declaration  before  payment  for  honor,  4204. 

Definitions,  4195. 

Drawee,  in  case  of  need,  4164. 

Effect  in  other  cases,  4191. 

Effect  of  delay  in  presentment  in  certain  cases,  4190. 

Holder  entitled  to  acceptance  on  face  of  bill,  4177. 

Holder  of  bill  of  exchange  bound  to  accept  payment  for 

honor,  4184. 
How  damages  estimated,  4208,  4209. 
How  enforced,  4186. 
How  notice  of  protest  given,  4202. 
How  protest  made,  4198. 
Interest  on  amount  of  protested  bill,  4207. 
Notice  of  dishonor  not  excused  by  acceptance  for  honor, 

4187. 
Presentment,  how  made,  4172. 

Presentment  of  bill,  payable  at  particular  place,  4189. 
Presentment  of  part  of  set,  4167. 
Presentment  to  joint  drawees,  4173. 
Presentment,  when  bill  not  accepted,  where  made,  4188. 
Presentment,  when  must  be  made,  4175. 
Promise  to  accept,  when  equivalent  to  acceptance,  4180. 
Protest  necessary,  4196. 
Bate  of  damages,  4206. 
Bights  and  obligations  of  drawer,  4169. 
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NEGOTIABLE  INSTRUMENTS  (Continued). 
Waiver  of  protest,  4203. 
.   What  acceptance  sufficient  with  consent  of  holder,  4178. 
What  is  a  bill  of  exchange,  4163. 
What  is  admitted  by  acceptance,  4182. 
When  a  bill  may  be  presented,  4171. 
When  bill  may  be  accepted  or  paid  for  honor,  4183. 
When  delay  excused,  4193. 
When  must  be  in  a  set,  4166. 
When  presentment  and  notice  excused,  4194. 
When  presentment  excused,  4192. 
When  presentment  to  be  made  to  drawee  in  case  of  need, 

4174. 
When  protest  excused,  4201. 
Where  protest  made,  4199. 
When  protest  to  be  made,  4200. 

Checks. 

Rules  applicable  to  checks,  4216. 

What  is  a  check,  4215. 
Date,  4110,  4113. 
Delay,  when  excused,  4159. 
Destruction  of  negotiability  by  indorser,  4128. 
Different  classes  of  negotiable  instruments,  4114. 
Effect  of  notice  of  dishonor,  4155. 
Effect  of  want  of  consideration,  4134. 
Eff-ect  of  want  of  demand  on  principal  debtor,  4138. 
Fictitious  payee,  4119. 
Form  of  notice,  4148. 

General  indorsement,  how  made  special,  4127. 
General  indorsement,  what,  4125. 
Implied  warranty  of  indorser,  4129. 
Indorsee  in  due  course,  what,  4135. 
Indorsee  privy  to  contract,  4133. 
Indorsement,  4121. 

Indorsement  without  recourse,  4131,  4132. 
Indorser,  when  liable  to  payee,  4130. 
Instrument  left  blank,  4137. 
Instrument  may  be  in  alternative,  4109. 
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NEGOTIABLE  IN8TBUHENT8  (Continued). 

Instruments  payable  to  a  person  or  his  order,  how  construed, 

4117. 
Kinds  of  indorsement,  4124. 
May  contain  a  pledge,  etc.,  4111. 
Must  be  for  unconditional  payment  of  money,  4107. 
Notice,  by  whom  given,  4147. 
Notice,  how  given  by  agent,  4153. 
Notice,  how  served,  4149. 

Notice,  how  served  after  indorser's  death,  4150. 
Notice  of  dishonor,  when  excused,  4156. 
Notice  of  dishonor,  when  to  be  mailed,  4152. 
Notice,  when  to  be  given,  4151. 
Obligation  of  party,  when  extinguished,  4162. 
Payee,  4108. 

Place  of  payment  not  specified,  4116. 
Presentment  and  notice — ^When  excused,  4157,  4158. 
Presentment,  how  made,  4139. 
Presumption  of  consideration,  4120. 
Presumptive  dishonor  of  bill,  payable  after  sight,  414L 

Promissory  Notes. 

Certain  instruments  promissory  notes,  4211. 

Certain  sections  applicable  to  notes,  4213. 

Effect  of  delay  in  presentment,  4214. 

Bights  of  indorsee  in  due  course,  4136. 

Special  indorsement,  what,  4126. 

Surrender  of  instrument,  when  a  condition  of  payment, 

4145. 
Time  of  paj^ment,  4115. 
Unindorsed  note,  when  negotiable,  4118. 
Waiver  of  presentment  and  notice,  4160. 
Waiver  of  protest,  4161. 
What  is  a  negotiable  instrument,  4106. 
.    What  is  a  promissory  note,  4210. 
What  is  dishonor,  4146. 
What  it  must  not  contain,  4112. 
When  bill  of  exchange  converted  into  a  note,  4212. 
When  may  be  made  on  separate  paper,  4123. 
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Negotiable  Ixurtnunents,  ABsigmnent  of.    See  tit.  Assignments. 

New  Trial    See  tit.  Appeals. 

New  Trial  or  Stay  (In  Criminal  Proceedings).    See  tit.  Criminal 
Actions  in  Justices'  and  Police  Courts. 

NEW  UNDEBTAKING. 

New  undertaking  ordered  when — Failure  to  give,  498. 

NONAPPEARANCE. 

Nonappearance,  proceedings  on,  1049. 

Nonjoinder  of  Parties.    See  tit.  Demurrer  to  Complaint. 
Nonjudicial  days,  491. 

Non-negotiable  Instrument,  Assignment  of.    See  tit.  Assignments, 
Notes.     See  tit.  Negotiable  Instruments. 
Notice  of  AppeaL    See  tit.  Appeal. 

NOTICE  OF  TRIAL. 

By  whom  served,  1274. 

Docket  entry  of  date  and  trial  and  service,  1275. 

How  served  personally,  1273. 

Notice — How  served,  1271. 

Notice  is  jurisdictional,  1276. 

Notice  of  trial,  1269. 

Service  by  mail,  1272. 

Service  cannot  be  waived,  1277. 

NUMBER  OF  JUSTICES'  COURTS. 

How  determined,  26. 

In  cities  and  counties,  27. 

In  cities  of  first  and  one-half,  second,  second  and  one-half^ 

third  and  fourth  classes,  28. 
In  townships,  29. 
In  townships  containing  cities  or  parts  of  cities,  of  the  second, 

third,  fourth,  or  fifth  classes,  31. 
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NUMBEE  or  JUSnOES'  0OXTBT8  (Continued). 

Two  justices'  courts  in  the  same  township— How^  created-— 
Election,  30. 

Colorado. 

Commissioners  may  appoint  additional  justices  and  con- 
stables, 32. 

Commissioners  may  reduce  number  of  justices  and  con- 
stables— ^Books  and  records,  35. 

County  commissioners  shall  unite  contiguous  precinctSi 
33. 

Towns  and  cities  not  divided  into  precincts,  34. 

Commissioners  to  appoint  immediately,  43. 

Division  of  precinct,  37. 

Election  in  incorporated  cities — Number,  38. 

Justices  and  constables  in  cities  of  eighty  thousand  in- 
habitants in  190()— Term  of  office,  42. 

Number,  36. 

Number  in  cities  of  first  class — Justice  must  be  attorney, 
40. 

Number  in  cities  of  over  five  thousand  inhabitants,  39. 

Number  in  cities  of  over  thirty-five  thousand  inhabit- 
ants— ^Term  of  office,  41. 

Nuisances,  Powers  Over.    See  tit.  Powers  of  Justices '  Courts,  In- 
cidental. 

OATH. 

Before  whom  taken,  80. 
Oath,  78. 

Time  of  taking  or  filing,  79. 
Where  filed,  81. 

Oregon. 

Oath  of  office,  84. 

Washington. 

Penalty  for  entering  on  duties  before  taking  oath,  83. 
Township  justices — Oath,  82. 
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Oath  of  Juror.    See  tit.  Jury. 

Oaths  a;iid  AfSrmatioxis.    See  tit.  Evidence. 

Offer  of  Compromise.    See  tit.  Compromise,  Offer  of. 

Office,  Term  of.    See  tit.  Term  of  Office. 

Order  of  Trial  by  Jury.    See  tit.  Jury. 

ORIGIN  AND  DEVELOPMENT. 

Development  of  justices'  courts  in  the  United  States,  2. 
Ori^  of  justices'  oourts,  1. 

PAPEBS. 

Papers  without  the  title  of  the  action,  or  with  defective  title, 
may  be  valid,  3647. 

Particulars,  Bill  of.    See  tit.  Bill  of  Particulars. 

Parties,  Appearance  by.    See  tit.  Appearance  by  Parties. 

Parties— Appointment  of  Onardian  ad  Litem.    See  tit.  Quardian 
ad  Litem. 

Parties^  Joinder  of.    See  tit.  Joinder  of  Parties. 

PABTNEBSHIP. 

Oeneral  Partnership. 

Authority  of  individual  partner,  3981. 

Certificates — Execution — ^Filing,  etc.,  4000. 

Certified  copies  of  register,  and  proof  of  publication,  to 

be  evidence,  4002. 
Duration  of  partnership,  3992. 
Fictitious  name,  duties  of  those  using,  3998. 
Foreign  copartnership — Designation  of  agent,  4003. 
General  partnership,  what,  3979. 
In  what  business  partner  may  not  engage,  3985. 
In  what  he  may  engage,  3986. 
Liability  for  each  other's  acts  as  agents,  3989. 
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PABTNEBSHIP  (Continued). 

Liability  of  partners  to  third  persons,  3988. 

Liability  on  one  held  out  as  partner,  3990. 

Must  account  to  firm  for  profits,  3987. 

No  one  liable  as  partner  unless  held  out  as  such,  3991. 

Notice  of  change  of  name,  3997. 

Notice  of  termination,  3996. 

Partial  dissolution,  3994. 

Partner  entitled  to  dissolution,  3995. 

Partner's  acta  in  bad  faith,  when  ineffectual,  3983. 

Power  of  majority  of  partners,  3980. 

Profits  of  individual  partner,  3984. 

Register  of  such  firms  to  be  kept  by  county  clerk,  4001. 

Style  of  foreign  partnership,  3999. 

Total  dissolution  of  partnership,  3993. 

What  authority  partner  has  not,  3982. 

General  Boles. 

Effect  of  renunciation,  3978. 

Good  faith  to  be  observed  between  them,  3974. 

Mutual  liability  of  partners  to  account,  3975. 

No  compensation  for  services  to  firm,  3976. 

Partner. may  require  application  of  partnership  prop- 
erty to  payment  of  debts,  3971. 

Partnership  property,  what,  3967. 

Partnership,  what,  3966. 

Partner's  interest  in  partnership  property,  3968. 

Partner's  share  in  profits  and  losses,  3969. 

Partners  trustees  for  each  other,  3973. 

Renunciation  of  future  profits,  exonerates  from  liability, 
3977. 

What  property  is  partnership  property  by  presumption, 
3972. 

When  division  of  losses  implied,  3970. 

Mining  Partnership. 

Contract  in  writing,  when  binding,  4036. 

Express  agreement  not  necessary  to  constitute,  4029. 

Lien  of  partners,  4031. 
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PABTNEBSHIP  (Continued). 

Mine — Partnership  property,  4032. 

Owners  of  majority  of  shares  govern,  4037. 

Partnership  not  dissolved  by  sale  of  interest,  4033. 

Profits  and  losses,  how  shared,  4030. 

Purchaser  takes,  subject  to  liens,  unless,  etc.,  4034. 

Takes  with  notice  of  lien,  when,  4035. 

When  a  mining  partnership  exists,  4028. 

Special  Partnership. 

Acknowledged  and  recorded — False  statement,  4007. 

Affidavit  as  to  sums  contributed,  4008. 

Affidavit  of  publication  filed,  4011. 

Certificate  to  be  published,  4010. 

Certified  statement,  4006. 

Dissolution  of  special  partnership — ^Notice,  4026. 

Formation  of  special  partnership,  4004. 

General  partners  may  sue  and  be  sued,  4015. 

How  new  special  partners  may  be  admitted,  4025. 

Interest  and  profits,  4017. 

Liability  for  unintentional  act,  4022. 

Liability  of  partners,  402O. 

May  loan  money — Insolvency,  4014. 

Name  of  a  special  partner  not  used,  unless,  4027. 

No  partnership  until  compliance,  4009. 

Of  special  partners,  4021. 

Of  what  to  consist,  4005. 

Preferential  transfer  void,  4019. 

Result  of  withdrawing  capital,  4018. 

Special  partners  may  advise,  4013. 

When  special  partnership  becomes  general,  4024. 

Who  may  question  existence  of  special  partnership,  4023. 

Who  to  do  business,  4012. 

Withdrawal  of  capital,  4016. 

Personal  Property,  Attachment  of.    See  tit.  Attachment. 

Personal  Property,  Foreclosure  of  Liens  on.    See  tit.  Foreclosure 
of  Liens  on  Personal  Property. 
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Place  of  Commencement.    See  tit.  Commencement,  Place  of. 

Place  of  Election,  Power  to  Designate.    See  tit.  Powers  of  Jus- 
tices'  CourtSy  Incidental. 

Place  of  Holding  Gonrt.    See  tit.  Court,  Place  of  Holding. 

Place  of  Trial,  Change  of.    See  tit.  Trial,  Change  of  Place  oL 

Plaintiffs,  Who  may  be  Joined  as.    See  tit.  Joinder  of  Parties. 

Pleading  (In  Criminal  Actions).    See  tit.  Criminal  Actions  in 
Justices'  and  Police  Courts. 

Pleading  Statute  of  Limitations.    See  tit.  Statutes  of  Limitations. 

PLEADINGS. 

Construction  of  Pleadings. 

Construed  against  the  pleader,  808. 

Must  state  cause  of  action  relied  on,  806. 

Pleadings  to  be  liberally  construed,  803. 

Pleadings  to  be  liberally  construed — Copy  of  account, 

806. 
Statute  abrogates  common-law  rule. as  to  construction  of 

pleadings,  804. 
To  be  construed  as  a  whole,  807. 

Judgment  on  Pleadings. 

Answer  must  admit  material  facts,  1225, 1226. 

How  construed,  1224. 

Motion  admits  truth  of  complaint,  1223. 

Motion  by  defendant  for,  1222. 

Pleadings,  what  are,  764. 

When  granted,  1227. 
Pleadings,  not  required  to  be  in  any  particular  form,  755. 
Pleading  to  amended  pleading,  1074. 

Rules  of  Pleading. 

Allegation  **now  due  and  owing,"  779. 
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PLEADINGS  (Continued). 

Allegation — When  insufficient,  786,  787. 

Alleging  consideration  for  instrument  in  writing,  793. 

Answer  in  such  cases,  798. 

Anticipating  defense,  794. 

Appointment  of  guardian  ad  litem,  alleging,  772, 

Argumentative  pleadings  not  permissible,  769. 

Caption  no  part  of  complaint,  765. 

Common  counts  in  general,  801. 

Defective  allegation  when  cured  by  answer,  768. 

Description  of  land  in  forcible  entry  and  detainer,  795. 

Each  count  to  contain  necessary  facts,  764. 

Evidence,  allegations  of,  may  be  struck  out,  770. 

Exhibit  is  part  of  pleading,  774. 

General  allegation  as  to  performance,  792. 

General  allegation  of  performance  of  conditions,  791. 

General  rules  of  justice's  pleadings,  761. 

Imperfect  statement  of  facts,  767. 

Judgment — How  pleaded,  784. 

Libel  and  slander,  how  stated  in  complaint,  797. 

Matters  of  law  must  not  be  pleaded,  776. 

Municipal  and  county  ordinances  need  not  be  pleaded, 

800. 
Nonpayment,  allegation  of — What  is  sufficient,  782. 
Nonpayment,  alleging,  780. 
Nonpayment  of  note,  allegation  of,  781. 
Not  necessary  to  state  no  appeal  taken,  788. 
Ordinary  and  concise  language  only  necessary,  766. 
Ownership  an  ultimate  fact,  783. 
Pleading  by  reference,  773. 
Pleading  conclusions  of  law,  777. 
Pleading  contract,  789. 
Pleading  performance  of  conditions,  790. 
Pleading — Records  and  papers,  775. 
Private  statute  or  ordinance,  how  pleaded,  799. 
Purpose  of  rule,  785. 

Representative  capacity,  allegation  of,  771. 
Usage  of  trade  must  be  pleaded,  796. 
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PLEADINGS  (Continued). 

What  are  conclusions  of  law,  778. 
What  facts  must  be  pleaded,  762. 
Signature  to  pleadings,  758. 

Striking  Out  Pleadings. 

Conclusions  of  law  struck  out,  1185. 

Evidentiary  matter  struck  out,  1184. 

Frivolous  answer — What  is,  1188. 

Ground  of  motion  to  strike  out  pleading,  1180. 

Irrelevant  matter — What  is,  1182. 

Irrelevant  new  matter  in  answer  may  be  struck  oat,  1190. 

Material  allegation  defectively  stated  not  struck  out, 

1186. 
Matter  of  inducement  may  be  struck  out,  1183. 
Motion  to  strike  out  and  demurrer  distinct,  1179. 
Motion  to  strike  out  answer  as  sham  requires  notice, 

1189. 
Motion  to  strike  out  must  be  definite,  1181. 
Sham  and  irrelevant  answers — ^Terms  may  be  imposed^ 

1178. 
Test  of  materiality,  1187. 
What  pleadings  are  allowable  to  various  parties,  757. 

Oregon. 

Pleadings,  form  and  sufficiency  of  in  courts  of  record 
apply,  802. 

Washington. 

Pleadings  docketed  or  filed — ^Form  immaterial,  756. 
Pleadings  may  be  oral  or  written,  763. 
Pleadings,  what  constitute,  760. 
Pleadings,  when  to  take  place,  759. 

Pleadings,  Variance  in.    See  tit.  Variance  in  Pleadings. 

Pleadings,  Verification  of.    See  tit.  Verification  of  Pleadings. 
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Pleas  (In  Oriminal  Actions).    See  tit.  Criminal  Actions  in  Jus- 
tices' and  Police  Courts. 

Police  Court,  Appeals  from.    See  tit.  Appeals. 

POLICE  COUBTS— CHARTER  PROVISIONS  CREATING. 

Sacramento  Police  Court. 

Appointment  and  term  of  judge,  3682. 

Certification  of  records,  3689. 

Clerk,  3685. 

Creation,  3681. 

Court  of  record— Seal,  3688. 

Court  open,  when,  3687. 

Courtroom — Oflfice  hours — Supplies,  3686. 

Disqualification  and  substitute,  3684. 

Jurisdiction,  3683. 

Pending  proceedings  before  former  city  justice's  court, 

3691. 
Procedure,  3690. 

San  Francisco  Police  Courts. 

Attending  officers,  3677. 

Attorneys,  3679. 

Bail,  3671. 

Bondsmen,  3666. 

Calendar,  3676. 

Clerk,  3673. 

Creation,  3651. 

Continuance,  3665. 

Demurrers  and  amendments,  3663. 

Departments  and  sessions,  3655. 

Disobedience  of  judge  by  warrant  and  bond  clerk,  3669. 

Duties  of  district  attorney,  3667. 

Former  police  judges  succeeded  by  charter  judges,  3680. 

Jurisdiction,  3658. 

Importuning  judge,  3662. 
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[B«f«miera  are  to  Seetioni.] 

POLICE  COUBTS-CHABTEB  PBOVISIONS  CBEATINa  (Con* 

tinued). 

Number  of  judges — ^Blection — Term,  3652. 

Order  of  business,  3664. 

Presiding  judge,  3656. 

Procedure,  3659. 

Proceedings  at  any  session  effectual,  3657. 

Qualifications,  3654. 

Bemoval  of  warrant  and  bond  clerk,  3670. 

Bules  and  regulations,  3678. 

Salary,  3653. 

Service  of  papers,  3672. 

Statements  on  appeal,  3661. 

Stenographers,  3674. 

Substitute,  3675: 

Taking  testimony,  3660. 

Warrant  and  bond  clerk,  3668. 

POLICE  COUBTS— CODE  PBOVISIONS  BEOULATING. 

Always  open,  except  on  nonjudicial  days,  3699. 

City  police  judge,  qualifications — ^Vacancy,  how  filled,  3693. 

Civil  practice  in  police  courts,  3702. 

Defendant  may  plead  orally  or  in  writing,  3705. 

Disqualification — Substitute,  3698. 

Form  of  proceedings,  3700. 

General  and  exclusive  jurisdiction,  3697. 

How  civil  actions  in  police  courts  are  commenced,  3703. 

Police  court  clerk,  3695. 

Police  court — Criminal  jurisdiction,  3696. 

Police  courts — ^Provided  for  in  Political  Code,  3692. 

Power  of  governing  body  of  municipality  to  appoint  police 

judge,  3694. 
Proceedings  to  be  conducted  as  in  justices'  courts,  3707. 
Summons  must  issue  on  filing  complaint,  3704.         ^ 
Trials  in  police  courts,  3701. 
When  defendant  is  entitled  to  trial  by  jury,  3706. 

Police  Courts,  Criminal  Actions  in.    See  tit.  Criminal  Actions  in 
Justices'  and  Police  Courts. 
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POLICE  COURTS— STATUTORY  PROVISIONS  CREATINO. 

Police  Courts  in  Cities  of  the  First  Class. 

Attorneys,  414. 

Bailiffs,  415. 

Clerk  and  deputies,  409. 

Committing  to  home  for  inebriates,  405. 

Committing  to  industrial  school,  406. 

Contempt,  408. 

Departments,  399. 

Distribution  of  business,  400. 

Dying  statements,  413. 

Fines  and  bail  forfeits,  411. 

How  constituted,  396. 

Jurisdiction,  401,  402,  403. 

Office  hours,  410. 

Powers  of  judges,  404. 

Seal,  397. 

Sentencing  to  labor,  407. 

Sessions,  398. 

Substitute  justice,  412. 

Police  Courts  in  Cities  of  tbe  Pint  and  One-half  Class. 

Appeals,  431. 

Certificates  and  process,  435. 

Clerk,  424. 

Court  always  open,  430. 

Departments — Assignment  of  business,  421. 

Disqualification  of  police  justice,  419. 

Pines  and  moneys  collected,  428. 

Habeas  corpus,  426. 

How  constituted,  416. 

Jurisdiction,  417,  418,  420. 

Monthly  report,  434. 

Proceedings  of  all  sessions  equally  effectual,  422. 

Prosecuting  attorney,  425. 

Booms  and  dockets,  429. 

Rules,  423. 

Seal,  433. 
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POLIOE    OOnSTS— STATUTORY    PBOVISIONS    OBEATDia 

(Continued). 

Sentences  upon  conviction — ^Escape   and   incorrigiblea, 

432. 
Witnesses,  427. 

Police  Courts  in  Cities  of  the  Second  Clasi. 

Appeals,  446. 

Authority  of  judge,  440. 

Certifications  of  dockets,  files  and  process,  450, 

Clerk,  441. 

Court  always  open,  445. 

Disabilities,  439. 

Fines  and  moneys  collected,  443. 

How  constituted,  436. 

Jurisdiction,  437,  438,  439. 

Monthly  report  to  council,  449. 

Office  and  dockets,  444. 

Prosecuting  attorney,  442. 

Seal,  448. 

Sentences  upon  conviction,  447. 

Police  Courts  in  Cities  of  the  Third  Class. 

Clerk,  456. 

Disqualification,  455. 

How  constituted,  451. 

Jurisdiction,  452. 

Powers  and  duties  of  police  judge,  454. 

Rules  of  practice,  453. 

Police  Courts  in  Cities  of  the  Fourth  Class. 

Appeals,  461. 

Disqualification  of  jurors,  469. 

Docket,  460. 

Duties  of  city  attorney  and  district  attorney,  462. 

Duty  of  police,  467. 

How  constituted,  457. 

Jurisdiction,  458. 

Police  jurisdiction  of  justices  of  the  peace,  468. 
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POUOE    COURTS— STATUTOBY    PBOVISIpNS    OBEATINO 

(Contin:T*d). 

Power  in  relation  to  sentences,  463. 
Powers  of  judge,  459. 
Report  to  council,  465. 
Salaries,  466. 
Seal,  464. 

Washington. 

Designation  of  police  justice — Cities  of  first  class,  470. 
Jurisdiction — Cities  of  the  second  class,  473. 
Jurisdiction  of  police  judge — Cities  of  the  first  class — 

Appeals,  471. 
Police  court — Cities  of  the  second  class — Establishment 

of,  472. 
Police  justice — Cities  of  the  third  class — Jurisdiction, 

475. 
Police  justice — Cities  of  the  fourth  class — Jurisdiction — 

Appeal,  476. 
Powers  of  justices  of  the  peace — Cities  of  the  second 

class,  474. 

Possession,  Big^t  to.    See  tit.  Jurisdiction. 

POSTPONEMENT  OF  TBIAL. 

Adjournment  for  longer  than  ten  days — Undertaking,  1300. 

Application  of  parties,  postponement  of  trial  by,  1293. 

Consent  of  parties,  postponement  of  trial  by,  1292. 

Eflfect  of  postponement  where  defendant  is  under  arrest, 
1295. 

Nonresident  witness — Continuance— :Deposition,  1303. 

Notice  of  exception  to  sureties  on  undertaking  for  adjourn- 
ment—Form, 1301. 

Power  of  postponement,  1296. 

Showing  on  application  for  postponement,  1294. 

Testimony  of  attending  witness  to  be  taken,  1299. 

Time  when  trial  must  be  commenced,  1290. 

Trial  by  the  court,  1291. 
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POSTPONEMENT  OF  TBIAL  (Continued). 

Undertaking  by  defendant  under  arrest  on  application  for 
postponement,  1297. 

Colorado. 

Continuance — Ten  days — Consent,  1302. 

Oregon. 

Party  entitled  to  one  hour,  justice  may  postpone  pro* 

ceedings,  1309. 
Postponement  discharges  from  arrest,  when,  1307. 
Postponement  of  trial,  1306. 
When  postponement  must  not  be  granted,  1308. 

Washington. 

Continuance  not  to  exceed  sixty  days,  1304. 

POWERS  OF  JUSTICES'  COURTS,  OKNERAL. 

Acknowledgment  of  instruments,  504. 
Issuance  of  papers  without  labels,  503. 
Power  to  issue  subpoena  and  process,  502, 
What  powers  in  general,  501. 

POWERS  OF  JUSTICES'  COURTS,  INCIDENTAL. 

Coroner,  Power  to  Act  as. 

Justices  of  the  peace,  when  to  act  as  coroner,  3570. 

Corporation,  Meeting  of,  Power  to  Order. 

When  justice  of  the  peace  may  order  meeting  of  corpora- 
tion, 3573. 

Fire  in  Woods,  Power  in  Case  of. 

Duty  of  justices  of  the  peace  in  case  of  fire  in  woods, 
3568. 

Lost  and  Unclaimed  Property,  Powers  Concerning. 

Duties  of  justices  with  lost  goods,  3545. 
Finder  failing  to  make  discovery,  penalty,  3550. 
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POWERS  OF  JUSTICES'  COUBTS,  INCIDENTAL  (Continaed). 
Finder  to  restore  property,  when — Owner  may  sue,  when, 

3549. 
Justice  to  appoint  appraisers — ^Duty  of  appraisers,  3546. 
Justice  to  file  list  of  appraisers — ^Finder  to  advertise, 

how  and  when,  3547. 
Proceedings,  if  no  owner  appear  within  six  months,  3548. 
Proof,  how  made,  3551. 

Marriage,  Power  to  Solemnize. 

By  whom  marriages  may  be  solemnized,  3531. 

Certificate  of  marriage,  what  to  contain,  3538. 

Certificates  of  marriage,  3534. 

Certificates  to  parties  and  recorder,  3535. 

No  particular  form  of  solemnization,  3532. 

Person  solemnizing  marriage  to  make  certificate — ^Form, 

3539. 
Requirements  by  persons  solemnizing  marriage,  3533. 
Who  may  solemnize  marriage,  3537. 

« 

Nuisances,  Powers  Over. 

Actions  for  nuisance  seldom  arise  in  justices'  courts, 
3575. 

Place  of  Election,  Power  to  Designate. 

Proceedings  where  place  not  designated,  3574. 

Probate  Matters,  Powers  Over. 

No  probate  jurisdiction,  but  may  compel  proof  of  author- 
ity— Power  over  probate  matters,  3583. 

Search-warrants,  Power  to  Issue. 

Search-warrant  may  issue  for  obscene  books,  3582. 
When  search-warrants  should  not  be  issued,  3580. 

Colorado. 

Board  of  health  refused  admittance  to  premises — Com- 
plaint made  to  justice  of  the  peace,  3578. 
Jurisdiction  over  nuisances,  3577. 
Justice  to  issue  warrant — Contents,  3579. 
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P0WEB8  OF  JUSTICES'  COURTS,  INCIDENTAL  (Continaed). 

Minister  or  officer  violating  act — Penalty,  3544. 

Minister  or  officer,  when  protected,  3541. 

Officer  or  minister  to  keep  record  and  return  certificate, 

3543. 
Search-warrant  —  Seizure  of  goods — ^How  disposed  of, 

3681. 
"When  parties  under  age — Consent — ^Violation — ^Penalty, 

3542. 
Who  may  solemnize  marriage,  3540. 

Oregon. 

Fees  of  justice  and  constable,  3567. 

Inventory  and  order  of  sale,  3565. 

Justice  to  pay  charges — Disposition  of  residue,  3566. 

Notice  and  proceedings  when  value  fifteen  dollars,  3563. 

Notice  by  finder  of  lost  goods,  3562. 

Proceeding  when  property  not  claimed,  3564. 

Utah. 

Report  of  inquest — Form,  3572. 
Warrant— Form,  3571. 

Washington. 

Assessment  of  damages  by  swine — ^Notice  to  freeholderSy 

3587. 
Butchers  to  attest  records,  3584. 
Deputy  fire  marshals — Duties,  3569. 
Disposition  of  proceeds  of  sale,  3556. 
Duties  of  treasurer,  3557. 
Fees  of  justice,  etc.,  how  collected,  3588. 
Justice  to  make  inventory  and  order  sale,  3553. 
Liability  of  owner,  3585. 

Lost  money  and  goods — ^Finder  to  give  notice,  3560. 
Notice  of  sale,  how  given,  3554. 
Officers'  fees,  3559. 
Perishable  property,  how  sold,  3558. 
Procedure — ^Affidavit  to  be  filed  with  justice  of  the  peac^ 

3552. 
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POWERS  OF  JUSTICES'  COUSTS,  INCIDENTAL  (Continued). 
Process — ^Nuisance,  3576. 
Publication  of  notice  by  finder,  3561. 
Return  of  order  and  inventory,  3555. 
Swine  may  be  restrained — ^Proceedings,  3586. 

Presumptions.    See  tit.  Evidence. 

Private  Writings.    See  tit.  Writings. 

Privileged    Communications.    See    tit.    Communication^,   Priv- 
ileged. 

Probate  Blatters,   Powers  Over.    See  tit.   Powers  of  .Justices' 
Courts,  Incidental. 

PROCEEDING  ON  FAILURE  TO  APPEAR. 

Judgment  by  default — For  failure  to  appear  and  plead, 

748. 
Judgment  against  defendant  on  demurrer,  749. 

Prohibition,  Writ  of.    See  tit.  Writ  of  Prohibition. 
Promissory  Notes.    See  tit.  Negotiable  Instruments. 
Property  Liable  to  Execution.    See  tit.  Execution. 
Public  Writings.    See  tit.  Writings. 
Publication  of  Summons.    See  tit.  Summons. 

QUALIFICATIONS. 

Effect  of  change  of  boundaries  on  residence,  65. 

Justices  of  the  peace  not  to  practice  law  or  have  partner,  71. 

Qualifications  in  cities,  64. 

Residence  and  qualification,  63. 

Colorado. 

Justice  must  reside  in  precinct,  70. 
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QUALIFIOATIONS  (Continued). 

Oregon. 

Who  eligible  as  justice,  69. 

Washington. 

Justice  must  continue  to  reside  in  precinct,  67. 
Not  to  hold  office  with  an  attorney  except  partner,  72. 
Office,  where  held — Process,  68. 
Who  eligible — ^Residence,  66. 

Questions  of  Law  and  Fact,  Appeal  on.    See  tit.  AppeaL 

Questionft  of  Law,  Appeal  on.    See  tit.  Appeal. 

Quo  Warranto,  Writ  of.    See  tit.  Writ  of  Quo  Warranto. 

Becall  of  Justice  of  the  Peace.    See  tit.  Vacancies  in  Office  of 
Justice  of  the  Peace. 

BECEIVEBS. 

Appointment  ex  parte — ^Undertaking,  348% 

Investment  of  funds,  3492. 

Oath  and  undertaking,  3490. 

Order  appointing  receiver — ^Form,  3495. 

Petition — ^Appointment  of  receiver — ^Porm,  3494. 

Power  of  justices'  court  to  appoint  a  receiver,  3487. 

Powers  of  receivers,  3491. 

When  a  receiver  can  be  appointed  by  a  justice  of  the  peace, 

3486. 
Who  shall  not  be  appointed,  3488. 

Recorders'  Courts  in  Cities  of  the  Fifth  Class.    See  tit.  Courts. 
Becorders'  Courts  in  Cities  of  the  Sixth  Class.    See  tit.  Courts. 
Bedemption  ftom  Execution — Sales.    See  tit.  Execution. 
Belease  of  Attachment.    See  tit.  Attachment. 
Bemedial  Powers  of  Justices'  Court.    See  tit.  Judgment. 
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Rendition  of  Judgment.    See  tit.  Judgment. 

Replevin,  Claim  and  Delivery  in.    See  tit.  Claim  and  Delivery  in 
Replevin. 

Resignation  of  Justice  of  the  Peace.    See  tit.  Vacancies  in  Office 
of  Justice  of  the  Peace. 

Return  of  Execution.    See  tit.  Execution. 

Review,  Writ  of.    See  tit.  Writ  of  Review. 

Rights  and  Duties  of  Witnesses.    See  tit.  Witnesses. 

Rule  Against  Technicalities.    See  tit.  Judgment. 

RXTLE  OF  CONSTRUCTION. 

Rule  of  construction,  484. 

Rule  of  Decision.    See  tit.  Decision,  Rule  of. 

Rules  of  Pleading.    See  tit.  Pleadings. 

Sacramento  Police  Court.    See  tit.  Police  Courts,  Charter  Pro- 
visions Creating. 

Sale,  Foreclosure  by.    See  tit.  Foreclosure  of  Liens  on  Personal 
Property. 

Sale  of  Attached  Property.    See  tit.  Attachment. 

SALES. 
Agreement  for  Sale. 

Agreement  to  sell,  3730. 

Agreement  to  sell  real  property,  3731. 

» 

Form  of  the  Contract  of  Sale. 

Contract  for  sale  of  personal  property,  3732. 
Contract  for  sale  of  real  property,  3734. 
Contract  to  manufacture,  3733. 
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SALES  (Continued). 

Eights  and  Duties  of  Buyer. 

Price,  when  to  be  paid,  .3756. 

Bight  in  case  of  breach  of  warranty,  3758. 

Right  to  inspect  goods,  3757. 

Bights  and  Duties  of  Seller. 

Buyer's  directions  as  to  manner  of  sending  things  sold, 

3740. 
Delivery  on  demand,  3736. 
Delivery  to  be  within  reasonable  hours,  3741, 
Delivery,  where  made,  3737. 
Effect  of  general  warranty,  3755. 
Expense  of  transportation,  3738. 

Manufacturer's  warranty  against  latent  defects,  3746. 
Merchandise  not  in  existence,  3745. 
Notice  of  election  as  to  delivery,  3739. 
Other  marks,  3750. 

Thing  bought  for  particular  purpose,  3747. 
Trademarks,  3749. 

Warranty  of  provisions  for  domestic,  use,  3752. 
Warranty  of  title  to  personal  property,  3742. 
Warranty  on  sale  by  sample,  3743. 
Warranty  on  sale  of  goodwill,  3753. 
Warranty  on  sale  of  written  instrument,  3751. 
Warranty  upon  judicial  sale,  3754. 
When  seller  knows  that  buyer  relies  on  his  statement, 

etc.,  3744. 
When  seller  may  resell,  3735. 
When  thing  cannot  be  examined  by  buyer,  3748. 

Sale  by  Auction. 

Auctioneer's  memorandum  of  sale,  3764. 

By-bidding,  3763. 

Rights  of  buyer  upon  sale  without  reserve,  3762. 

Sale  under  written  conditions,  3761. 

Sale,  when  complete,  3759. 

Withdrawal  of  bid,  3760. 
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San  Fraadflco  Police  Oourts.    See  tit.  Police  Courts,  Charter  Pro- 
visions Creating. 

Satisfaction  of  Judgment.    See  tit.  Judgment. 

Seals,  Court.    See  tit.  Court  Days  and  Court  Seals. 

Search-warrants,  Powers  to  Issue.    See  tit.  Powers  of  Justices' 
Courts,  Incidental. 

SECUBITY  FOB  COSTS. 

Security  for  costs  may  be  required  before  issuing  summons, 
505. 

Colorado. 

Condition  of  bond,  514. 
Nonresident's  cost  bond,  513. 

Oregon. 

Form  of  undertaking  by  plaintiff — Deposit  in  lieu  of 
undertaking,  511. 

Nonresident  plaintiff,  undertaking  by,  for  disburse- 
ments, 510. 

Security  for  costs,  512. 

Washington. 

Security  for  costs,  515. 

Selection  of  Jury.    See  tit.  Jury. 

SERVICE  OF  EMPLOYMENT. 

Compensation  of  employee  dismissed  for  cause,  3851, 
Compensation  of  employee  leaving  for  cause,  3852. 
Continuance  of  service  in  certain  cases,  3847. 
Contracts  for  service  limited  to  two  years,  3836. 
Duty  to  account,  3840. 
Employee  must  obey  employer,  3S37. 
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6EBVI0E  OF  EMPLOYMENT  (Contihiied). 

Employee  not  bound  to  deliver  without  demand,  3841. 
Employee  to  conform  to  usage,  3838. 
Employer  to  indemnify  for  his  own  negligence,  3835. 
Employment,  how  terminated,  3846. 

Particular  Employment. 

Collecting  agent,  3858. 

Renewal  of  hiring,  3856, 

Servant,  what,  3853. 

Term  of  hiring — Monthly  rate,  3855. 

Term  of  hiring — ^Yearly  rate,  3854. 

"What  servant  may  be  discharged,  3857. 
Preference  to  be  given  to  employers,  3842. 
Responsibility  for  negligence,  3834. 
Responsibility  of  employee  for  substitute,  3843. 
Termination  at  will,  3848. 
Termination  by  death  of  employer,  3845. 
Termination  by  employee  for  fault,  3850. 
Termination  by  employer  for  fault,  3849. 
What  belongs  to  employer,  3839. 
When  employer  must  indemnify  employee,  3833. 
When  employer  not  bound  to  indemnify  employee,  3834. 

SERVICE  OF  PAPERS. 

Appearance — Notices  after  appearance,  2995. 

Notice  of  motion,  within  what  time  to  be  given,  2990. 

Notices  and  papers,  how  served,  2991. 

Powers  respecting  conduct  of  proceedings,  3002. 

Service  by  mail,  2993. 

Service  by  mail,  how,  2994. 

Service  by  telegraph,  2997. 

Service  of  papers — ^In  general,  2989. 

Service  on  nonresident — Service  on  attorney,  2996. 

When  and  how  served,  2992. 

of  Summonfl.    See  tit.  Summons  and  Service  of  Papers. 


INDEX.  1889 

[Beferaneei  »re  to  Seetions.] 

Sheriff,  Duty  of  in  Olaim  and  Delivery.    See  tit.  Claim  and  De- 
livery in  Replevin. 

Sheriff,  LiabiUty  of.    See  tit.  Liability  of  Sheriff. 

Special  Issues.    See  tit.  Jury. 

Statute  of  Frauds.    See  tit.  Evidence,  subtit.  Indispensable  Evi- 
dence. 

STATUTES  OF  LIMITATION. 

Acknowledgment  or  new  promise  must  be  in  writing,  543. 

Aliens,  in  suits  by,  time  of  war  to  be  deducted,  537. 

Directors,  actions  against,  542. 

Disabilities,  persons  under,  535. 

Disabilities,  when  two  or  more  exist,  etc.,  541. 

Disability  must  exist  when  right  of  action  accrued,  540. 

Five  years,  within,  520. 

Pour  years,  within,  521. 

Independent  action  on  judgment — ^When  barred,  522. 

Injunction,  where  action  stayed  by,  539. 

Judgment  reversed,  where,  538. 

Limitation  laws  of  other  states,  effect  of,  544. 

Money  or  property  deposited,  532. 

Mutual  account,  action  on,  530. 

One  year,  within,  526. 

People,  actions  by  the,  531. 

Relief  not  otherwise  provided  for,  actions  for,  529. 

Six  months,  within,  527. 

Six    months,  within — ^Actions    against    county  on   rejected 

claims,  528. 
Statute  of  limitations,  523. 

Statute  of  Limitations,  How  Pleaded. 

Absence  from  state,  1059. 

Cannot  be  set  up  by  amendment  at  trial,  1055. 

Death  of  party,  1060. 

Distinction  between  actions  where  new  promise  is  before 

or  after  bar,  1062. 
How  pleaded,  1050,  1051. 
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STATUTES  OF  LIMITATION  (Continued). 
How  waived,  1056. 
Must  be  pleaded  to  all  counts  affecting  the  same  claim. 

1058. 
Pleading  new  promise  to  remove  bar  of  statute,  1061. 
Pleading  particular  subdivision  of  statute  of  limitations, 

1054. 
Plea  to  merits  waives  statute,  1057. 
When  not  appearing  on  the  face  of  the  complaint — ^How 
pleaded,  1053. 
Thirty  days — Actions    under  ** local    improvement"  act  of 

1901,  533. 
Three  years,  within,  524. 

Time  suspended  where  defendant  is  out  of  state,  534. 
Two  years,  within,  525. 
Where  person  entitled  dies  before  limitation  expires,  526. 

Oregon. 

Time  of  commencing  actions — Objections,  1052. 

Stay  of  Execution.    See  tit.  Execution. 
Storage.    See  tit.  Deposit. 
Striking  Out  Pleadings.    See  tit.  Pleadings. 
Submission  to  Jury.    See  tit.  Jury. 

SUBPOENA. 

Affidavit  for  production  of  prisoner,  1543. 

Blanks  must  be  filled  in  all  papers  issued  by  a  justice,  except 

subpoenas,  1521. 
Disobedience  a  contempt,  1534. 
Execution  blanks,  1522. 

Forfeiture  for  disobedience  of  a  subpoena,  1539. 
Form  of  warrant,  1541. 
How  issued,  1523. 
Justices  may  issue  subpoenas  and  final  process  to  any  part 

of  the  county,  1520. 
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SUBPOENA  (Continued). 

Persons  present  in  court,  1530. 

Power  of  justices  to  compel  attendance  of  witnesses,  1545.* 

Prisoners — Production  of,  1542. 

Subpoena  defined,  1519. 

Subpoena,  service  of,  1525. 

Warrant  for  defaulting  witness,  1540. 

When  witness  must  attend  outside  of  the  county,  1528. 

Where  witness  a  prisoner  in  the  county,  1544. 

Where  witness  concealed,  1527. 

WashiniftoiL 

Attachment  for  failure  to  appear,  1532. 

Damages  for  nonattendance,  1531. 

How  and  by  whom  served,  1526. 

Service  and  costs  in  attachment,  1533. 

Subpoena  issued  when,  1524. 

Witnesses  may  be  subpoenaed  within  twenty  miles,  1529. 

SUBSEQUENT  APPLIOATIONS. 

Subsequent  applications  for  orders  refused,  when  prohibited, 
and  penalty,  3644,  3645. 

SUCCESSIVE  ACTIONS. 

Successive  actions  on  the  same  contract,  3648. 

Successor  to  Justice  of  the  Peace.    See  tit.  Vacancies  in  Office  of 
Justice  of  the  Peace. 

Suit,  Foreclosure  by.    See  tit.  Foreclosure  of  Liens  on  Personal 
Property. 

Summoning  of  Jury.    See  tit.  Jury. 

SUMMONS. 

Affidavit  of  service  of  summons  may  be  amended,  714. 
Affidavit  on  information  and  belief,  when,  674. 
Affidavit  should  state  facts  at  time  of  order,  669. 
Affidavit,  what  must  show,  and  course  to  be  followed,  666. 


1892  INDEX. 
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SUMMONS  (Continued). 

Alias  summons,  when  may  issue,  729. 

Amendment  of  clerical  error,  710. 

Appearance  of  defendant  to  make  motion  to  quash,  725. 

Attorney  may  swear  to  affidavit,  670. 

Cause  of  action  is  Jurisdictional  fact  in  publication  of  sum* 
mons,  667. 

Certificate  of  constable,  when  sufficient,  691. 

Certificate  of  county  clerk  necessary,  663. 

Certificates  by  under-sheriff — When  sufficient,  691. 

Complaint  must  accompany  summons,  646. 

Court  has  power  to  entertain  counter-motion,  when,  728. 

Court  may  withdraw  summons  instead  of  issuing  alias  sum- 
mons, 732. 

Date  of  filing  to  be  indorsed  on  complaint,  621. 

Date  not  always  conclusive,  614. 

Default  judgment  based  on  false  affidavit,  when  vacated,  668. 

Docket  as  evidence  of  service  of  summons,  708. 

Due  diligence,  how  stated,  676. 

*' Forthwith,"  meaning  of,  684. 

In  what  cases  publication  may  be  made — ^What  affidavit  must 
show,  664. 

Issuance  and  service  of  summons,  how  waived,  717. 

Issuance  of  alias  summons,  time  to  appear  in,  in  what  cases, 
730. 

Issuance  of  summons,  how  waived,  715. 

Issuance  of  summons  in  cities  and  counties,  ^16. 

Issuance  of  summons  in  the  city  and  county  of  San  Fran- 
cisco, 618. 

Jurisdiction  invoked  by  affidavit,  681. 

Jurisdictioii  of  court  based  upon  affidavit,  665. 

Length  of  time  of  publication,  678. 

May  be  in  alternative,  612. 

May  be  issued  within  a  year,  607. 

Motion  to  set  aside  service  of  summons — Grounds,  723. 

Must  be  issued  without  blanks,  620. 

Must  contain  names  of  all  parties,  611. 

Must  contain  the  name  of  plaintiff,  610. 
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SUMMONS  (Continned). 

Name  of  attorney  must  be  indorsed  on  summons,  613. 

New  summons  and  publication,  685. 

OflScer  may  amend  certificate,  713. 

Order  for  mailing,  in  what  casies  only,  673. 

Power  of  court,  661. 

Prescribed  form  of  summons  must  be  absolutely  followed, 

606. 
Proof  of  service  of  summons,  689. 
Publication  of  summons,  what  provisions  of  Code  of  Civil 

Procedure  applicable,  660. 
Service  miu^t  be  made  by  person  authorized  by  statute,  638. 
Service  of  summons  on  attorney  insuflScient,  65L 
Service  of  summons  on  corporation,  640. 
Service  of  summons  on  infant,  643. 
Service  on  incompetent  persons,  645. 
Service  on  insane  persons,  644. 
Service  on  joint  defendants,  650. 
Service,  proof  of  may  be  amended,  712. 
Strict  compliance  with  statute  necessary,  662. 
Summons,  manner  of  service,  639. 
Summons  may  be  amended,  709. 
Summons — ^Motion  to  quash — Grounds  of,  724. 
Summons  must  be  mailed  ''forthwith,"  683. 
Summons,  what  is,  604. 
Summons,  what  must  contain,  605. 

Time  for  appearance  of  defendant  must  be  specified,  608. 
To  whom  directed,  619. 

To  whom  not  directed  and  when  returnable,  609. 
Verbal  acknowledgment  of  service  insufficient,  706. 
Waiver  of  issuance  of  summons,  when  may  be  made,  716. 
What  affidavit  must  show  when  defendant  cannot  be  found, 

672. 
What  officers  of  corporation  cannot  be  served,  642. 
When  affidavit  of  attorney  is  insufficient,  671 .. 
When  court  acquires  jurisdiction,  733. 
When  due  diligence  need  not  be  shown,  675. 
When  jurisdiction  is  acquired,  680. 
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SUMMONS  (Continued). 

When  may  be  denied,  727. 

When  may  be  made  on  Sunday,  679. 

When  summons  served  outside  of  county,  647. 

Where  mailing  may  be  done,  682. 

Where  service  outside  of  county,  certificate  required,  648. 

Within  what  t^^  summons  may  be  issued,  622. 

Colorado. 

Action,  how  commenced,  631. 

Alias  summons,  636. 

Defendant  may  pay  officer — Indorsement  on  summons, 
656. 

Service  of  summons  on  corporations — ^Return  of  sum- 
mons, 641. 

Summons,  how  served,  654. 

Summons — Service,  634. 

Summons,  service  on  corporation,  635. 

Summons  to  specify — ^Date  of  trial,  633. 

When  defendant  evades  service — Copy  left  with  whom, 
655. 

Oregon. 

Summons,  by  whom  served,  652. 

Summons,  how  issued,  signed,  and  directed,  what  to  con- 
tain, 624. 
Summons,  how  served — ^Return,  653. 

Washington. 

Complaint  and  notice — ^How  served,  658. 

Jurisdiction,  when  acquired,  734. 

Penalty  for  false  return,  722. 

Process — Requirements  and  by  whom  served,  659. 

Proof  of  service,  721. 

Proof  of  service  by  publication,  688. 

Return  of  process,  719. 

Service  by  person  appointed  by  justice — ^Return,  720. 

Service  by  publication — ^Form  of  notice,  687. 

Service  of  process  by  constable  or  sheriff,  657. 

Written  admission  equivalent  to  proof  of  service,  705. 
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Sup^or  Owrtt  ProoeedingB  in^-BemAiid.    See  tit.  Appeals. 
Superior  Court,  Transfer  to.    See  tit.  Transfer  to  Superior  Court. 

SUPPLEMENTABY  PBOCEEDINaS. 

Action  by  judgment,  creditor  against  debtor  of  judgment 
debtor — Order  forbidding  transfer,  2149. 

Execution  —  Payment  to  sheriff  by  debtor  of  judgment 
debtor,  2143. 

Nonresident  debtor — ^Execution  in  another  county,  2140. 

Order  for  application  of  property  to  satisfaction  of  judg- 
ment, 2148. 

Order  for  examination  of  debtor  of  judgment  debtor,  2144. 

Order  for  examination  on  affidavit,  2142. 

Order  for  examination  on  return  of  execution,  2141. 

Proceedings  in  another  county — Abstract  of  judgment,  2150. 

Supplementary  proceedings,  2138. 

Supplementary  proceedings — Contempt  on,  2147. 

When  order  not  a  judgment,  2139. 

Witnesses  may  be  required  to  appear,  2146. 


Garnishee  may  be  examined  under  oath,  2145. 
Surety.    See  tit.  Guaranty. 

Tax,  Illegal.    See  tit.  Jurisdiction. 

TERM  OF  OFFICE. 
Colorado. 

Term  of  office,  77. 

Oregon. 

Term  of  office — Commencement,  75. 
Term  of  office — Duration,  76. 

9 

Washington. 

Term  of  office,  74. 
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TEBBITOBIAL  EXTENT  OF  CIVIL  JUBISDIOTIOIT. 

Territorial  extent  of  civil  jurisdiction,  489. 

Teitimony,  How  Taken*    See  tit.  Evidence. 


:li:< 


PAJEtTY  CLAIMS. 

Attachment,  Third  Party  Claim  in. 

Administrator  may  be  garnished,  2594. 

Notice  to  plaintiff  of  adverse  claim  to  attached  property 
—Form,  2596. 

Sheriff  or  constable  not  liable  for  damages  unless  claim 
made,  2593. 

Undertaking,  where  property  claimed  by  third  party, 
2591. 

Where  personal  property  claimed  by  third  party — ^Pro- 
cedure, 2590. 
Claim  and  delivery  in  replevin,  third  party  claim  in,  2856. 

Execution,  Third  Party  Claim  in. 

Defective  demand,  where  held  to  be  immaterial  variance, 
2137. 

Failure  to  make  verified  claim  simply  exempts .  officer 
from  liability,  2124. 

''Grounds  of  title,''  meaning  of,  2121. 

Improper  demand,  how  taken  advantage  of,  2123. 

Justification  of  sureties,  2130. 

Objection  to  bond  because  of  amount,  2131. 

Objection  to  undertaking,  2129. 

Procedure,  where  property  is  claimed  by  a  third  person, 
2118. 

Proof  as  to  service  of  verified  claim,  when  not  required, 
2125. 

Securities  must  justify,  2132. 

Sheriff  must  be  indemnified,  or  can  refuse  to  retain  prop- 
erty, 2135. 

Third  party  claims  are  intended  for  protection  of  sheriff, 
2122. 

Undertaking  by  third  party  claimant  in  what  cases,  2126. 
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THIBD  PABT7  CLAIMS  (Continued). 
Undertaking,  execution  of,  2127. 
Undertaking,  filing  of,  2128. 
Undertaking  is  for  protection  of  constable,  2134. 
.What  necessary  for  constable  to  justify  taking  property 

of  third  person,  2120. 
When  undertaking  becomes  effective,  2133. 
Where  property  is  claimed  by  a  third  person,  constable 

may  require  bond,  2856. 

Washington. 

Claimant  may  resort  to  other  legal  remedies,  2592. 
Claim  by  third  person  to  property  levied  on  or  attached, 

2119. 
Proceedings  where  property  claimed  by  third  party, 

2857. 

Time  for  Appeal.    See  tit.  Appeals.    « 

Time  for  Commencing  Actions.    See  tit.  Statutes  of  Limitations. 


Title,  Bight  to  Possession  or  IllegaUty  of  Tax  Involved,  Jurisdic- 
tion Where.    See  tit.  Jurisdiction  of  Justices'  Courts. 

Transcript  of  Judgment.    See  tit.  Judgment. 


TSANSFEB  TO  SUPEBIOB  COUBT. 

Change  of  place  of  trial  on  removal  of  cause  to  court  of 

record,  1264. 
Jurisdiction  of  new  court  based  upon  what,  249. 
Jurisdiction  of  superior  and  supreme  courts  when  a  case 

has  been  properly  transferred,  1265. 
Jurisdiction  of  superior  court,  247. 
Objection  to  jurisdiction — ^How  made,  252. 
Objecting  to  jurisdiction — Order  of  trial,  253. 
Transfer  from  police  court,  when  jurisdiction  ousted,  250, 

251. 
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TRANSFER  TO  8DPEBI0B  COURT  (Gontintieay. 
Transfer  of  cases  to  the  superior  court,  1263. 
Transfer  of  papers — ^Duty  of  justice,  248. 

Oolorado. 

Action  in  excess  of  amount — Title  to  realty — ^Boundaries 
— Justice  to  certify  cause  to  district  court,  1266. 

Trial,  Appearance  for.    See  tit.  Appearance  for  Trial. 
Trial  by  Jury— Order  of.    See  tit.  Jury. 

TRIAL,  CHANGE  OF  PLACE  OF. 

Actions  may  be  tried  in  any  county,  unless  the  defendant 
demand  a  trial  in  the  proper  county,  1241. 

Court  to  which  transfer  is  made,  1243. 

Duty  of  judge  to  transfer  on  filing  of  affidavit,  1242. 

Effect  of  wrongful  refusal,  1246,  1247. 

Motion  to  disqualify  judge  does  not  devest  jurisdiction,  1249. 

Papers  to  be  transmitted — Costs — Jurisdiction,  etc.,  1248. 

Place  of  trial,  1238. 

Place  of  trial  cannot  be  changed  but  once  except  where  new 
justice  is  sick,  unable  to  act  or  disqualified,  1245. 

Place  of  trial — ^How  changed,  1239. 

Proceedings  for  transfer  of  action,  1244. 

Colorado. 

Change  of  venue — ^Defendants,  1257. 
Change  of  venue — ^PlaintiflEs.  1268. 

Oregon. 

Change  of  venue,  when  deemed  complete,  1262. 
Disbursements  of  change  to  be  paid  by  party  applying 

therefor,  1261. 
How  transfer  of  cause  is  made,  1259. 
Place  of  trial  may  be  changed,  when  cause  at  issue,  on 

what  showing,  1260. 

shin^n. 

Change  of  venue  as  in  superior  court,  1240. 


rsDET.  1899 
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TRIAL,  OONDUCT  OF. 

Order  of  proof,  1559. 

Order  of  trial — ^Determination  of  plea  in  abatement  before 

hearing  merits,  1560. 
View  by  jury  of  the  premises,  1562. 

Washington. 

Justice  to  try  cause  unless  jury  demanded,  1561. 

Trial  De  Novo.    See  tit.  Appeals. 

Trial,  Notice  of.    See  tit.  Notice  of  Trial. 

TRIAL  ON  FAILURE  TO  APPEAR. 

Dismissal  for  nonappearance,  1284. 
Trial  on  failure  to  appear,  1282. 
Trial  where  party  fails  to  appear,  1283. 

Colorado. 

When  defendant  does  not  appear  plaintiff  may  prove 

demand,  1287. 
When  plaintiff  does  not  appear  suit  dismissed,  1288. 

Oregon. 

Authority  of  justices  to  try  cases  assigned  to  them,  1286. 

Washington. 

Judgment  by  default — ^Evid«nce,  1285. 

Trial — Postponement  of.    See  tit.  Postponement  of  Trial. 

UNDERTAKINO. 

Undertaking  mentioned  in  the  Code  of  Civil  Procedure — 
Requisites  of,  497. 


Undertaking  for  Claim  and  Delivery.    See  tit.  Claim  and  De- 
livery in  Replevin. 

Undertaking  on  Attachment.    See  tit.  Attachment. 


1900  INDSZ. 
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UnlAwfnl  Detainer.    See  tit.  Forcible  Entry  uid  Forcible  and  Un- 
lawful  Detainer. 


VACANCIES  IN  OFFICE  OF  JUSTICE  OF  THE  PEACE. 

Accusation  of  impeachment  to  be  transmitted  to  the  district 
attorney,  and  copy  served  on  the  defendant,  113. 

Accusation  to  be  presented  by  the  grand  jury,  111. 

Appeal,  how  taken — Defendant  to  be  superseded  and  va- 
cancy filled,  123. 

Attachment  and  warrant  to  enforce,  175. 

Defendant  may  object  to  or  deny  the  accusation,  115. 

Effect  of  failure  to  qualify,  157. 

Extortion — Misconduct  of  judicial  officers — Stenographers, 
129. 

Form  of  accusation,  112. 

Form  of  objection,  116. 

Giving  bribes  to  judges,  jurors,  referees,  arbitrator,  or  umpire, 
127. 

Judgment  upon  conviction,  and  its  form,  122. 

Justice  or  constable  purchasing  judgment,  132. 

If  objection  overruled,  defendant  must  answer,  118. 

Improper  attempts  to  influence  jurors,  referees,  130. 

Liarceny,  destruction,  etc.,  of  records  by  ofScers  having  them 
in  custody,  134. 

Manner  of  denial,  117. 

Misconduct  of  jurors,  referees,  etc.,  131. 

Notice  of  removal,  by  and  to  whom  given,  110. 

Penalty  for  failure  to  pay  over  fine  collected,  136. 

Possession  of  books  and  papers,  173. 

Power  and  duty  of  officers  filling  unexpired  terms,  172. 

Proceedings  if  defendant  does  not  appear,  114. 

Proceedings  not  affected  by  vacancy,  176. 

Proceedings  to  compel  delivery  of,  174. 

Proceedings  upon  plea  of  guilty,  refusal  to  answer  or  deny, 
119. 

Officer  refusing  to  receive  or  arrest  parties  charged  with 
crime,  135. 
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VA0AN0IE8  IN  OFFICE  OF  JUSTICE  OF  THE  PEACE  (Con- 

tinued) . 

Officers  to  forfeit  and  be  disqualified  from  holding  office,  133. 

Becttll  of  justices  of  the  peace  in  municipalities,  125. 

Receiving  bribes  by  judicial  officers,  jurors,  referees,  arbi- 
trator, or  umpire,  128. 

Removal  by  summary  proceedings  before  superior  courts,  124. 

Removal  from  office  for  violation  or  neglect  of  official  duty, 
109. 

Resignations,  to  whom  made,  107. 

State  and  defendant  entitled  to  process  for  witnesses,  121. 

Term  of  appointee  to  fill  vacancy,  171. 

Trial  by  jury,  120. 

Vacancies,  how  filled  when  not  otherwise  provided  for,  169. 

Vacancies,  occur  how,  106. 

Vacancies  occurring  during  recess  of  the  legislature,  170. 

Vacancies — ^Papers. and  dockets  to  be  deposited  where,  165. 

Vacancies — ^Powers  of  board  of  supervisors — ^How  limited^ 
163. 

Vacancies — ^Powers  of  governor,  164. 

Vacancy — By  absence  from  state,  126. 

Vacancy — ^Prom  failure  to  qualify,  156. 

Vacancy — On  creation  of  new  township,  105. 

Vacancy — ^Who  is  successor,  168. 

Colorado. 

Attempt  to  bribe — Oflfer  to  accept  bribe — ^Penalty,  150. 
Bribery  of  judge  or  justice  of  the  peace,  149. 
Judge  or  officer  receiving  reward — ^Penalty,  152. 
Judge  or  other  officer  purloining  records  or  documents — 

Penalty,  151. 
Malfeasance  in  office — Removal,  156. 
Officer  taking  reward  for  omission  of  duty,  154. 
Taking  illegal  fees — Triple  damages — ^Penalty,  153. 
Vacancies  in  precinct  office — County  commissioners  ap» 

point,  162. 

Oregon. 

Bribing  or  offering  to  bribe  officer,  137. 


1902  INVEX. 

[Befereneei  ■«•  to  Seotions.) 

VACANCIES  IN  OFFICE  OF  JUSTICE  OF  THE  PEACE  (Con- 
tinued). 

Destroying,  secreting,  or  mutilating  public  records,  141. 

Malfeasance  or  negligence  in  office,  140. 

Judicial  officer  defined,  139. 

Officer  receiving  or  agreeing  to  receive  bribe,  138, 

Vacancy,  how  filled,  161. 

Washington. 

Asking  or  receiving  bribe,  143. 
Bribery  of  public  officer,  142. 

Buying  demand  or  promising  reward  by  justice  or  con- 
stable, 147. 
Failure  to  deliver  books,  167. 
Injury  to  and  misappropriation  of  record,  146. 
Injury  to  public  record,  145. 
Misconduct  of  public  officer,  144. 
Solemnizing  unlawful  marriage,  148. 
Township  vacancies  from  failure  to  elect,  160. 
Township  vacancies — ^How  filled,  158. 
Vacancy — ^Deliver  books  to  successor,  166. 

VARIANCE  m  PLEADINOS. 

Immaterial  variance,  how  provided  for,  1069. 
Material  variance,  how  provided  for,  1068. 
What  not  to  be  deemed  a  variance,  1070. 

Washington. 

Amendments,  1073. 

Objections  to  pleading,  amendment,  1072. 

Variance  immaterial,  when,  1071. 

Venne,  Change  of.    See  tit.  Trial,  Change  of  Place  of. 

Venue,  Change  of  (In  Criminal  Actions).    See  tit.  Criminal  Ac- 
tions in  Justices'  and  Police  Courts. 

Venne  of  Action.    See  tit.  Commencement,  Place  of. 


INDEX.  1903 
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Verdict  in  Claim  and  Delivery.    See  tit.  Claim  and  Delivery  in 
Replevin. 

Verdict  (In  Criminal  Actions).    See  tit.  Criminal  Actions  in  Jus- 
tices' and  Police  Courts. 

Verdict  of  Jury.    See  tit.  Jury. 

Verification  of  Answer.    See  tit.  Answer. 


OF  PLEADINOS. 


Exception — ^Answer  denying  genuineness  or  due  execution  of 

instrument  sued  upon  must  be  verified,  1229. 
General  rule — ^Pleadings  must  not  be  verified,  1228. 
Yerification — ^How  made  and  by  whom,  1230. 

Washington. 

Pleadings  to  be  verified,  1231. 

Vegtinf  of  Judicial  Power.    See  tit.  Creation  and  Nature  of  Of- 
fice of  Justice  of  the  P^ace. 

Waiver  of  Jury.    See  tit.  Jury. 

Warehousemen.    See  tit.  Deposit. 

Warrant  of  Arrest  (In  Criminal  Actions).    See  tit.  Criminal  Ac- 
tions in  Justices'  and  Police  Courts. 
What  justice  may  hold  court  for  another,  488. 
What  justices  successors  of  others,  490. 
What  provisions  of  code  applicable  to  justices'  courts,  483. 
Where  justice  may  not  practice  law,  500. 

WITNESSES. 

Competency  of  Witnesses. 

Judge  and  jurors  as  witnesses,  1517. 
Who  are  incompetent  witnesses,  1516. 
Witness  defined,  1515. 


1901  INDEX. 

[B«f6renee«  art  to  Seetioni.] 

(WITNESSES  (Continued). 

Oross-ezamination  of  WitnesBes. 
Cross-examination,  1572. 
Evidence  of  good  character,  1578. 
Party  producing  witness  not  allowed  to  impeach  him, 

1573. 
Prior  inconsistent  statements,  1577. 
Re-examining  and  recalling  witnesses,  1574. 
Bight  to  inspect  writing  shown  witness,  1575. 
Witness — How  impeached,  1576. 

Examination  of  Witnesses. 

Court  to   control   examination — Cumulative   testimony, 

1564. 
Direct  and  cross-examination  defined,  1565. 
Exclusion  of  witnesses,  1563. 
Leading  question,  1566. 
Refreshing  memory,  1567. 

Riglits  and  Duties  of  Witnesses. 

Court  to  discharge  witness  from  arrest,  1552. 

Duty  and  privilege  of  witness,  1547. 

Privilege  of  witness  from  civil  arrest,  1549. 

Protection  of  witness,  1548. 

To  make  afSdavit  if  arrested,  1551. 

Witness  must  attend,  1546. 

Wrongful  arrest  of  witness — ^Penalty,  1550. 

Washington. 

Examination  of  party  in  his  own  behalf,  1571« 
Party  to  action  as  witness,  1568. 
Proceedings  on  party's  refusal  to  testify,  1570. 
Testimony  of  party  may  be  rebutted,  1569. 
Witnesses,  when  compelled  to  attend,  1553. 

Witnesses,  Fees  of.    See  tit.  Fees  of  Witnesses. 

Witnesses  (In  Criminal  Actions).    See  tit.    Criminal  Actions  in 
Justices '  and  Police  Courts. 


INDEX.   .  1905 

(B«ftraieM  Mr*  to  Saotiom.] 

WBITINGS. 

Acknowledged  instruments  affecting  real  property,  1486. 

Ancient  writings,  1481. 

Books  and  maps — ^How  far  evidence,  1472. 

Books  as  evidence  of  written  law,  1438. 

Certificate  to  transcript  of  justice  of  the  peace,  1461. 

Comparison  of  handwriting,  1480. 

Compromise  of  a  debt  without  seal  good,  1470. 

Constitution  and  statutes,  1435,  1436. 

Construction  in  favor  of  natural  right  preferred,  1426. 

Construction  of  language  relates  to  place  where  used,  1417. 

Constructions  of  two,  which  preferred,  1424. 

Copy  of  foreign  judicial  record,  1445. 

Effect  of  a  foreign  judgment,  1458. 

Effect  of  a  judgment  or  final  order  upon  rights  in  various 

cases,  1446. 
Effect  of  a  seal,  1468. 

Effect  of  other  judicial  orders,  when  conclusive,  1447. 
Entries  in  official  books  prima  facie  evidence,  1457. 
Entries  made  by  officers  or  boards  prima  facie  evidence,  1464. 
Entries  of  decedents,  1482. 
Entries  repeated  in  usual  course,  1483. 
Every  citizen  entitled  to  inspect  and  copy  public  writings, 

1430. 
Evidence  of  foreign  law,  1439. 
Execution  may  be  proved  by  other  than  subscribing  witness, 

1477. 
Four  kinds  of  public  writings,  1432. 
General  rule  as  to  construction  of  statutes  and  instruments, 

1418. 
Handwriting — ^How  proved,  1479. 
Intent  to  be  ascertained  if  possible,  1419. 
Judicial  record  defined,  1442. 
Judicial  record — How  proved,  1443. 
Judicial  records  of  foreign  countries,  1444. 
Jurisdiction  necessary  in  a  judgment,  1454. 
Laws,  written  or  unwritten,  1433. 
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[BefcrvneM  an  to  Stetiomi.] 

WBimrCHS  (Continued). 
Lost  record,  1415. 

Manner  of  impeaching  a  record,  1453. 
Manner  of  proving  other  official  documents,  1455. 
Notice  to  produce,  1474. 
Official  certificates,  contents  of  other,  1462. 
Original  writing  must  be  produced,  1414. 
Original  writing  to  be  produced  or  accounted  for,  1473. 
Other  evidence  of  laws  of  other  states,  1440. 
Parol  evidence  to  vary  writing,  1416. 
Persons  skilled  may  testify  to  decipher  characters^  1423* 
Private  writings,  1429. 
Private  writings  classified,  1465. 
Private  writings,  how  proved,  1484. 
Proof  of  foreign  judgment,  1459. 

Provisions  in  relation  to  states  apply  to  territories^  1463« 
Public  and  private  statutes  defined,  1436. 
Public  officers  bound  to  give  copies,  1431. 
Public  record  of  private  writing  evidence,  1456. 
Public  writings,  1428. 

Recitals  in  statutes,  how  far  evidence,  1441« 
Record  of  a  court  of  admiralty,  1452. 
Record  of  another  state — Its  effect,  145L 
Removal  of  public  records,  1485. 
Seal,  and  how  made,  1467. 
Seal  defined,  1466. 
Subscribing  witness  defined,  1471. 
Surrounding  circumstances,  1420. 
Terms  presumed  used  in  primary  and  general  acceptation, 

1421. 
Transcript  from  docket  of  justice  of  the  peace  of  sister  state, 

1460. 
Unwritten  law  defined,  1437. 
What  deemed  adjudged  in  a  judgment,  1449. 
What  is  execution  of  an  instrument,  1469. 
When  evidence  of  execution  not  necessary,  1478. 
Where  parties  are  to  be  deemed  the  same,  1448. 
Where  sureties  bound,  principal  is  also,  1450. 


INDEX.  1907 

[R«f«rMieet  art  to  Seeiloiu.] 

WRITINOS  (Continued). 

Writing  called  for  need  not  be  offered,  1475. 

"Writing — ^How  proved,  1476. 

Writings— Kind  of,  1427. 

Written  instrument  construed  as  understood  by  parties,  1425. 

Written  laws  defined,  1434. 

Written  words  control  those  printed  in  a  blank  form,  1422. 

Writ  of  Attacbment    See  tit.  Attachment. 

WBTTS  OF  REVIEW,  MANDATE,  PROHIBITION  AND  QUO 

WARRANTO. 
Mandate,  Writ  of. 

Disobedience  to  peremptory  writ,  3630. 

Failure  it  serve  interested  person,  3629. 

Form  and  contents  of  writ,  3618. 

Hearing,  3626. 

How  writ  served,  3628. 

Objection  to  the  answer,  3633. 

Procedure  on  answer  being  made,  3622. 

Procedure  on  judgment  for  applicant,  3627. 

Proceeding  on  return  of  alternative,  3621. 

Service  of  copy  of  i)etition — Notice  of  application — ^No 

default,  3620. 
Statute  of  limitations  applicable,  3631. 
Transmitting  copy  af  verdict,  3625. 

■ 

When  alternative  must  issue  and  peremptory  may  issue, 

3619. 
When  and  by  what  court  issued,  3616. 
When  writ  must  issue,  3617. 
Where  motion  for  new  trial  must  be  made,  3624. 

Prohibition,  Writ  of. 

Alternative  or  peremptory  writ,  3639. 
Certain  provisions  relating  to  writs  of  mandate  appli- 
cable, 3640. 
Prohibition  defined,  3636. 

Prohibition  distinguished  from  mandamus,  3637. 
What  courts  may  issue,  3638.        i 


1908  INDEX. 

[B«ftr«noM  «ra  to  SMtIoiif.| 

WRITS  OF  BEVIEW,  MANDATE,  PBOHIBITION  AND  QUO 
WARBANTO  (Continued). 

Quo  Warranto,  Writ  of. 

Is  not  applicable  to  justices*  courts,  3643. 

Review,  Writ  of. 

Appeal  from  judgment  granting  or  denying  writ,  3602. 

Application  on  verified  petition — Notice,  3594, 

Contents  of  the  writ,  3596. 

Copy  of  judgment  must  be  transmitted,  3603. 

Elements,  3591. 

Extensiveness  of  review,  3599. 

Function,  3590. 

Granting  of  writ,  3592. 

How  writ  directed,  3595. 

How  writ  served,  3598. 

Judgment-roll,  3605. 

Power  of  court  on  defective  return — ^Proceedings  en  foil 

return,  3601. 
Prepayment  of  fees,  3604. 
Stay  of  proceedings,  3597. 

When  judgment  by  default  not  reviewable,  3600. 
Will  not  lie  when  appeal  may  be  taken,  3593. 
Writ  of  review  or  certiorari — ^Definition,  3569. 

Colorado. 

Bond  for  certiorari — ^Writ,  3608. 

Certiorari  returnable  to  district  and  county  court,  3613. 

Certiorari — Stay  of  proceedings,  3610. 

Justices  and  constables  may  have  writ,  3612. 

Limitation  of  certiorari  six  months,  3607. 

Petitipn  for  certiorari — Cause,  3609. 

Reversal — ^Damages — Costs,  3611. 

Writ  of  certiorari — By  whom  granted,  3606. 
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[Beferenees  are  to  sections.    Forms  from  s^es  other  tlian  Oalifomia  are 
indexed  separatelj  under  the  name  of  each  state  at  the  end  of  this  index.] 

ACCORD  AND  SATISFACTION. 

Accord  and  satisfaction,  1119. 

ANSWER. 

A^eement  not  to  be  performed  wifhin  a  year,  1127. 

Bankruptcy,  1137. 

Compromise,  1130. 

Credit  unexpired,  1136. 

Duress,  1117. 

Former  judgment,  1118. 

General  denial — ^Positive,  1116. 

Infancy  of  defendant,  1133. 

Infancy  of  plaintiff,  1132. 

Misjoinder  of  parties,  1124. 

Nonjoinder  of  a  necessary  party  plaintiff^  1125. 

Payment  by  note,  1121. 

Payment  in  service,  1122. 

Release,  1123. 

Statute  of  frauds,  1126. 

Statute  of  limitations — California  Code  of  Civil  Procedure, 

section  458,  1128. 
Tender,  1129. 

Want  of  capacity — ^Assignment,  1131. 
Want  of  consideration,  1134. 
Want  of  consideration — Gambling  debt,  1135. 

APPEAL. 

Exception  to  sureties,  2236. 

Notice  by  constable  to  sureties,  2240. 

Notice  of  justification,  2237. 

(1911) 
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APPEAL  (Continued). 

Notice  to  sureties  of  judgment  debtor,  2239. 
Order  approving  undertaking,  2238. 
Order  fixing  amount  of  undertaking,  2235. 
Order  stajdng  proceedings,  2232. 
Undertaking  on  appeal,  2261. 
Undertaking  on  appeal — ^Foreclosed  lien,  2233* 
Undertaking  on  appeal — Real  property,  2262. 

APPEARANCE. 

Notice  of  appearance,  741. 

ABBITRATION  AND  AWASD. 

Arbitration  and  award,  1120. 

ABBEST. 

Order  of  arrest,  623. 


ABBEST  AND  BAIL— CIVIL  PBOCEEDINO. 

'Affidavit — Conversion,  2447. 

Affidavit — ^Departing  from  state  to  defraud  erediton,  2442. 

Affidavit — ^Fine  or  penalty,  2448. 

Affidavit  for  arrest  of  defendant,  2380. 

Affidavit— Fraudulent  debtor,  2439. 

Affidavit — Removal  of  property  to  defraud,  2446. 

Affidavit  that  debtor  intends  to  abscond,  2443. 

Affidavit  that  justice  is  a  material  witness,  2444. 

Judgment  of  arrest,  2408. 

Notice  of  application  for  discharge,  2445. 

Notice  of  plaintiff,  2387. 

Order  for  arrest  of  defendant,  2407. 

Order  of  arrest  by  sureties  to  arresting  officer,  244L 

Order  of  discharge,  2449. 

Plaintiff — ^Undertaking  of  arrest,  2432. 

Postponement — ^Undertaking,  2438. 

Undertaking  by  debtor,  2389. 

Undertaking  by  defendant  on  arrest,  2437. 
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ASSiaNMENT. 

Form  of  assignmenty  3501. 

ATTACHMENT. 


Affidavit,  2478. 

Affidavit  for  attachment  against  nonresident,  2480. 

Affidavit  for  attachment — Security  rendered  valueless,  2479. 

Affidavit — Sale  of  attached  property,  2550. 

Affidavit  to  undertaking,  2512. 

Appointment  of  appraiser — ^Discharge  of  attachment — ^Docket 

order,  2704. 
Appointment  of  referee — Examination  of  garnishee — ^Docket 

order,  2605. 
Attachment  writ,  2516. 
Attorney's  direction  to  sheriff,  2569. 
Citation  to  garnishee,  2606. 
Constable's  demand  for  fees,  2599. 
Constable 's  notice  to  plaintiff  of  jury  trial,  2600. 
Constable's  receipt,  2588. 
Demand,  2699. 
Denial  of  labor  claim,  2687. 

Direction  to  attach  property  in  name  of  third  party,  2563. 
Discharge  of  attachment — ^Docket  order,  2727. 
Instructions  to  attach  personal  property,  2568. 
Inventory  of  attached  property,  2565. 
Notice  of  application — Sale  before  judgment,  2549. 
Notice  of  attachment — County  recorder,  2562. 
Notice  of  attachment — Garnishment,  2564. 
Notice  of  attachment — Stocks,  etc.,  2566. 
Notice  of  attachment  to  occupant,  2567. 
Notice  of  labor  claim,  2686. 
Notice  of  motion  to  discharge  attachment,  2726. 
Notice  of  motion  to  discharge  attachment  improperly  issued,  , 

2729.  i 

Notice  that  sureties  shall  justify,  2702.  I 

Notice  that  sureties  will  justify — ^Discharge  of  attachment,  | 

2703.  I 
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[&cf«raie«s  art  to  Seeiiont.] 

ATTAOHIIENT  (Continued). 

Notice  to  claimant  that  claim  is  disputed,  2690. 

Notice  to  constable  of  third  party  claim  and  demand,  2998. 

Notice  to  creditor  or  defendant  of  laborer's  claim,  2688. 

Notice  to  officer — ^Laborer's  claim  disputed  by  defendant,  2689. 

Order  discharging  attachment,  2723. 

Order  discharging  attachment — ^Docket  order,  2724. 

Order  discharging  attachment  on  giving  undertaking,  2728. 

Order  for  garnishee  to  deliver  property — ^Docket  order,  2607. 

Order  for  garnishee  to  make   memorandum — Docket   order, 

2608. 
Order  of  sale  to  subserve  the  interest  of  parties — ^Docket 

order,  2551. 
Order  refusing  to  discharge  attachment — ^Docket  entry,  2730. 
Order  that  garnishee  pay  costs  or  show  cause — ^Docket  entry, 

2609. 
Order  to  sheriff  to  release  execution,  2725. 
Return — ^Levy  on  credits,  etc.,  2587. 
Return — ^Levy  on  shares  in  corporation,  2586. 
Return  of  sheriff — Oamishment,  2584. 
Return  of  sheriff — Oamishment — Several  gamisheii,  SS8S. 
Undertaking,  2509. 

Undertaking  of  indemnity — Third  party  claim,  2597. 
Undertaking  on  release  of  attachment  by  order  of  court,  2700. 
Undertaking  on  release  of  attachment  to  constable,  2701. 
Verdict  of  constable's  jury,  2601. 
Writ  of  attachment,  2560. 


BAIL. 

Bail  bond,  3097. 

Bail,  justification  of,  3098. 

Bond— Bail,  3307. 

BOND. 

Bond,  90. 

Bond  for  costs,  508. 

Bond  on  appeal,  3310. 

Bond  on  appeal,  affidavit  to,  3311. 

Bond  on  holding  to  answer,  3336. 
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CERTIFICATE. 

Of  clerk  to  affidavit,  1585. 
Of  county  clerk,  649. 

CHANGE  OF  VENUE. 

Affidavit  of  bias  of  jurors,  1252. 

Affidavit  on  change  of  place  of  trial — Bias  or  prejudice  of  citi- 
zens, 1253. 
Affidavit  of  change  of  place  of  trial — Justice  a  witness,  1250. 
Affidavit  of  prejudice  of  justice,  1251. 
Notice  of  transfer  of  cause,  1256. 
Order  of  transfer — ^Docket  entry,  1255. 
Stipulation  to  transfer  case,  1254. 

CLAIM  AND  DELIVEBY  IN  REPLEVIN. 

Affidavit  by  claimant,  2869. 
Affidavit  by  plaintiflf,  2864. 
Execution  in  claim  and  delivery,  2863. 
Notice  by  officer  to  plaintiff,  2870. 
Order  to  officer  to  take  property,  2867. 
Return  of  officer,  2868. 
Undertaking  by  plaintiff,  2865. 
Undertaking  for  return  to  defendant,  2871. 

COMPLAINT— CIVIL. 

Account  for  a  general  balance  of,  838. 

Account  for  service,  840,  841. 

Account  stated,  827. 

Against  a  corporation  for  damages  caused  by  an  assault  and 

forcible  ejection  from  a  car,  930. 
Against  an  attorney  for  negligence  in  the  prosecution  of  a  suit, 

963. 
Against  an  auctioneer,  for  selling  below  the  owner's  limit,  961. 
Against  auctioneer  or  agent,  for  not  accounting,  962. 
Against  warehouseman,  for  injury  to  goods  by  neglect  to  obey 

instructions,  956. 
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OOBIPLAINT— OlVn.  (Continued). 

Against  a  witness,  for  disobeying  a  subpoena,  910. 

Agreement  to  be  answerable  for  the  price  of  goods  sold,  856. 

Assault,  928. 

Assault  and  false  imprisonment,  931. 

Assault — With  special  damages,  929. 

Assignee  of  an  account,  complaints  by,  835,  836. 

Assignee  of  lessee,  against,  874. 

Attorney  for  services,  complaint  by,  84*^. 

Baggage  for  loss  of,  959. 

Bill  of  exchange — ^First  indorsee  against  all  prior  parties — ^Por 
nonpayment,  886. 

Bill  of  exchange — Subsequent  indorsee  against  all  prior  par- 
ties, 885. 

Bond  for  the  fidelity  of  a  clerk,  915. 

Bond  for  the  payment  of  money  only,  881. 

Breach  of  contract  to  employ,  870. 

Breach  of  covenant  of  warranty,  924. 

Breach  of  promise  by  purchaser  of  goodwill  not  to  carry  on 
rival  trade,  871. 

Builder,  against,  for  not  completing,  with  special  damage  for 
loss  of  rent,  922. 

Carrier,  against  consignor,  for  freight,  848,  849. 

Chasing  plaintiff's  cattle,  967. 

Check — Indorsee  or  bearer  of  check  against  drawer,  888. 

Checks — ^Payee  against  copartners — Drawers,  887. 

Claim  and  delivery,  900. 

Commitment,  3110,  3349. 

Common  carrier  against,  for  breach  of  duty,  957. 

Common  carriers  against,  for  loss  of  goods,  958. 

Contract  for  rent,  872. 

Conversion,  899. 

Damages  by  trespassing  animals,  under  California  statute  of 
March  7,  1878,  973. 

Damages  done  by  mob  or  riot,  against  municipal  corporation 
for,  966. 

Damages  for  injuring  trees,  971,  972. 

Damages  for  nondelivery — Allegation  of  part  payment,  995. 

Damages  for  not  delivering  goods  sold,  992. 


INDEX  TO  FORMS.  1917 

[Beftreneefl  ar«  to  Saoiionf.] 

COMPLAINT— CIVIL  (Continued). 

Deficiency  on  a  resale,  865. 

Dog  accustomed  to  bite  animals,  for  keeping,  948. 

Dog,  for  injuries  caused  by  vicious,  947. 

Dog,  for  shooting  plaintiff's,  949. 

Entering  and  injuring  a  house  and  goods  therein,  976. 

False  imprisonment,  932. 

Fire,  for  kindling  on  defendant's  land  whereby  plaintiff's 
property  was  burned,  968. 

Fire  policy — ^By  the  insured,  905. 

Fire  policy — ^Loss  payable  to  mortgagee,  906. 

Forcible  detainer,  under*  the  second  clause  of  section  1160 
of  the  California  Code  of  Civil  Procedure,  2935. 

Forcible  entry,  2931. 

Forcible  entry  and  forcible  detainer,  2932. 

Foreclosure — Chattel  mortgage,  2986. 

Foreign  bills — Payee  against  drawer  for  nonacceptance,  898. 

Foreign  judgment  of  a  court  of  general  jurisdiction,  908. 

Foreign  judgment  of  an  inferior  tribunal,  909. 

For  flowing  water  from  roof  on  plaintiff's  premises,  969. 

For  use  and  occupation — ^Implied  contract,  878. 

For  use  and  occupation  of  pasture,  875. 

For  work  and  labor,  988. 

For  work  and  labor  done,  986. 

For  work  and  labor  done  and  materials  furnished,  850. 

Goods  sold  and  delivered,  851,  987,  989,  990. 

Goods  sold  and  delivered — ^Assigned  claim,  852,  9i85. 

Goods  sold  and  delivered  at  a  fixed  price,  853. 

Goods  sold  and  delivered,  at  a  reasonable  price,  854. 

Goods  sold  and  delivered,  on  specified  price  and  credit,  855. 

Goods  wrongfully  taken  from  possession  of  bailee,  903. 

Goods  wrongfully  taken  from  possession  of  plaintiff's  as- 
signor, 902. 

Guaranties  against  maker  and  guarai^tor  of  a  promissory 
note,  897. 

Guardian  of  insane  person,  complaint  by,  984. 

Hire  of  personal  property,  877. 

Hirer  of  chattels  for  not  taking  proper  care  of  them,  complaint 
against,  953. 


1918  INDEX  TO  FOBICS. 

[It«f«rencM  are  to  Bectioni.] 

COMPLAINT— OlVn.  (Continued). 

Holding  over  after  expiration  of  term,  2934. 

Inland  bills — ^Drawer  against  acceptor  for  nonpayment,  883. 

Injuries  by  collision,  by  passenger  against  railroad  for,  940. 

Injuries  by  collision  of  vehicle,  9i39. 

Injuries  caused  by  leaving  a  hatchway  open,  946. 

Injuries  caused  by  leaving  the  street  in  an  insecure  state, 

against  municipal  corporation  for,  945. 
Injuries  caused  by  negligence  on  a  railroad,  in  omitting  to 

give  signal,  942. 
Injuries  causing  death,  by  executor  or  administrator,  against 

a  railroad  company,  943. 
Injuries  to  employee  causing  death,  resulting  from  defective 

machinery,  by  heirs,  against  railroad,  for,  941. 
Injury,  malicious,  claiming  increased  damages  under  the  stat- 
ute, 970. 
Injury  to  property,  malicious,  &77. 
Innkeeper,  for  loss  of  baggage,  against,  954. 
Joint  maker  of  a  note,  having  paid  it,  against  the  other  for 

contribution,  890. 
Judgment,  907. 

Killing  cattle,  against  a  railroad  for,  944. 
Last  indorsee — ^Against  all  prior  parties,  895. 
Lender  against  borrower,  859. 

Lessee  against  lessor,  for  not  keeping  premises  in  repair,  867. 
Lessor  against   lessee,  on  covenant  to  keep  premises  in  repair, 

866. 
Libel — The  words  being  libelous  in  themselves,  935. 
Libel — The  words  not  being  libelous  in  themselves,  936. 
Lodging  and  board,  879. 

Maker  of  accommodation  note,  having  paid  it,  889. 
Maker  of  a  note,  complaint  against,  880. 
Malicious  arrest  in  a  civil  action,  934. 
Malicious  prosecution,  933. 

Maltreatment,  complaint  against  physician  for,  950. 
Manufacturer  for  goods  made  at  defendant's  request  and  not 

accepted,  complaint  by,  991. 
Money  due  on  acount  for  goods  sold,  834. 
Money  paid  and  received,  857. 


IKDEX  TO  FORMS.  1919 

[BeftnaoM  un  to  Seotioni.] 

COMPLAINT— CIVIL  (Continued). 

Money  paid  and  received  against  attorney  or  agent  with  de- 
mand, 858. 

Money  paid  to  a  third  party  at  defendant's  request,  860. 

Money  to  be  repaid  on  a  specified  day,  861. 

Negligence  in  examining  title,  965. 

Negligent  defense,  964. 

On  an  undertaking  for  costs  and  damages  on  attachment,  912. 

On  an  undertaking  given  in  claim  and  delivery,  911. 

On  an  undertaking  given  in  injunction,  914. 

On  an  undertaking  given  to  procure  the  release  of  an  attach- 
ment, 913. 

On  an  undertaking,  on  release  from  arrest,  921. 

On  warrant  of  quality,  926. 

On  warranty  of  soundness,  927. 

Parent,  complaint  by,  for  services  of  minor  son,  846. 

Payee  against  acceptor,  882. 

Payee  against  drawer,  for  nonacceptance,  884. 

Payee  against  maker,  891. 

Pledge,  for  injury  to,  951. 

Pledge,  for  loss  of,  952. 

Possessor,  innocent,  complaint  against,  904. 

Promissory  note,  979. 

Promissory  note  against  administrator,  983. 

Promissory  note  against  executor,  980. 

Promissory  note  by  administrator,  981. 

Promissory  note  by  corporation,  978. 

Promissory  note  by  executor,  982. 

Promissory  ncte — Domestic  corporation,  payee  against  a  for- 
eign corporation,  892. 

Promissory  note — First  indorsee  against  maker,  894. 

Promissory  note — Payee  against  surviving  maker,  893. 

Purchase  money  of  land  conveyed,  863. 

Purchaser  against  vendor,  for  breach  of  agreement  to  convey, 
993. 

Refusing  to  receive  guest,  955. 

Removal  of  fence,  974. 

Rent  reserved  in  a  lease,  873. 


1920  INDEX   TO  FORMS. 

[lUfarenee*  art  to  Saetioni.] 

OOUPLAINT— OlVn.  (Continued). 
V  Repayment  of  advances  on  services,  844. 

Repayment  of  deposit  on  purchase  of  real  estate,  864. 

Repayment  of  money  paid  on  a  reversed  judgment,  862. 

Seller  ag&inst  buyer,  under  contract  for  sale,  901. 

Services  and  materials  at  a  fixed  price,  842. 

Services  and  materials,  at  a  reasonable  price,  843. 

Services  at  a  fixed  price,  845. 

Services  at  a  reasonable  price,  839. 

Slander — ^The  words  being  actionable  in  themselves,  937. 

Slander — Words  spoken  in  a  foreign  language,  938. 

Special  contract — Completely  fulfilled,  868. 

Special  contract,  where  the  contract  was  fulfilled  by  an 
signee,  869. 

Surety  against  principal  for  indemnity  against  liability 
surety,  994. 

Surety  against  principal  for  payment  on  appeal  bond,  918. 

Surety  for  payment  of  rent,  complaint  against,  876. 

Telegraph  company,  complaint  against,  for  failure  to  trans- 
mit message  as  directed,  960. 

Transfers  not  by  indorsement — ^By  assignee  of  note,  896. 

Trespass  on  chattels,  975. 

Undertaking  for  costs  and  damages  on  an  arrest,  920. 

Undertaking  for  costs  of  appeal,  919. 

Undertakings  given  in  action,  916. 

Unlawful  detainer — Holding  over  after  rent  due,  2933. 

Vendor  against  purchaser  for  .breach  of  agreement  to  purchase, 
917. 

Warranty  as  to  quantity,  923. 

Warranty  of  title,  925. 

COBIPLAINT— ORDnNAIi. 

Abandonment  of  wife,  3103. 
Aiding  and  abetting  lottery,  3102. 
Assault  to  produce  bodily  injury,  3106. 
Assault  with  a  deadly  weapon,  3117. 
Battery,  3109. 
Beggiug  on  public  street,  3091. 


INDEX  TO  FORMS.  1921 

[Beferencet  are  to  Section*.] 

COMPLAINT— CRIMINAL  (Continued). 
Burglary,  3105,  3116. 
Carrying  concealed  weapon,  3107. 
Cruelty  to  animals,  3096. 
Cruelty  to  minor  child,  3094. 
Discharging  firearms,  3101. 
Disturbing  the  peace,  3083,  3114. 
Drunkenness  in  public  place,  3085* 
Embezzlement,  3104,  3115. 
Exhibiting  deadly  weapons,  3100. 
Fast  driving,  3087. 
Forgery,  3086. 
General  form,  3095. 
Grand  larceny,  3084. 
Larceny,  3112,  3118. 
Lewd  act,  3088. 

Malicious  mischief,  3092,  3113. 
Omitting  to  provide  for  minor  child,  3108. 
Petty  laBceny,  3093. 
Public  nuisance,  3090. 
Refusing  to  disperse,  3089. 
Vagrancy,  3099,  3111. 

CONFESSION  OF  JUDGMENT. 

Confession  of  judgment,  1748,  1749. 
Statement  on  confession,  1747. 

CONSOLIDATINa  ACTIONS. 

Ordeiv-Docket  entry,  1221. 

CONTEMPTS. 

AfiSdavit  that  contempt  has  been  committed,  3023. 
•  Affidavit — ^Refusal  to  obey  court's  order,  3030. 
Order  dismissing  charge  of  contempt,  3028. 
Order  reciting  a  ** contempt''  in  view  of  justice,  3022. 
V   121  ^^ 


Id22  IKDEX  TO  F0B1C8. 

[Befereneet  art  to  Sectlong.] 

CONTEMPTS  (Continued). 

Order  to  show  cause — ^Not  paying  costs — ^Docket  order,  3031. 
Order  to  show  cause  why  punishment  for  contempt  should  not 

be  inflicted,  3024. 
Betum  of  warrant  of  arrest,  3027. 
Warrant  of  arrest — Contempt — Not  in  view  of  justice,  3025. 


DEKAND. 

For  undertaking,  506. 

On  constable  for  balance  after  sale,  1780. 


DEIIUBREB  TO  ANSWES. 

Demurrer  to  answer,  1161. 

■ 

Demurrer  to  answer  for  ambiguity,  1162. 


DEMURRER  TO  COMPLAINT. 

Complaint  uncertain,  1037. 

Defect  of  parties,  1035. 

Demurrer,  notice  of  hearing  of,  1040. 

Demurrer,  notice  of  sustaining,  1047. 

Demurrer,  order  overruling,  1048. 

General  demurrer,  1030. 

Misjoinder  of  causes  of  action,  1036. 

Statute  of  limitations,  1038. 

Want  of  jurisdiction  of  person,  1031. 

Want  of  jurisdiction  of  subject  of  the  actioHi  1032. 

Want  of  legal  capacity  to  sue,  1033. 

DEPOSIT  IN  COURT. 

Affidavit — ^Substitution  of  party,  3500. 

DEPOISITION. 

Affidavit  for  examination  of  witness,  1615. 
Ai^davit  of  motion  for  commission,  1618. 


IKDEX  TO  FORMS.  1923 

[Beftroneet  are  to  Seetioni.] 

DEPOSITION  (Continned). 

Certificate  of  mailing — ^Indorsed  on  the  envelope,  1625. 

Certificates  of  commissioner,  1624. 

Commission  to  take  testimony,  1622. 

Deposition,  1623. 

Notice  of  motion  for  commission,  1619. 

Notice  of  taking  deposition,  1617. 

Oath,  1555. 

Order  for  commission  to  issue,  1621. 

Order  shortening  time  of  notice,  1616, 

Stipulation  to  take  deposition,  1620. 

DISABIUT7. 

Bequest  to  justice  to  act,  187. 

DIBQUALIFIOATIOH. 

Bequest  to  justice  to  act,  188. 

DOCKET. 

Certified  copy  of ,  on  transfer  to  higher  court,  1268. 

DOCKET  ENTBT. 

Claim  and  delivery,  3057. 

Default  judgment,  3058. 

Foreclosing  of  mortgage,  3062. 

Judgment  by  confession,  3067. 

Judgment  for  defendant,  3064. 

Judgment  for  plaintiff,  3066. 

Judgment  on  counterclaim,  3065. 

Oral  answer,  3068. 

Order  dismissing  action,  509. 

Order  staying  proceedings,  507. 

Trial,  3059,  3060. 

Trial— Unlawful  detainer,  3056. 

Unlawful  detainer,  3061. 

"Where  defendant  fails  to  appear  at  trial,  3063. 


1921  INDEX  TO  F0B1C8. 

[B«f«reiices  irt  to  SmUoiu.] 

EXEOUnON. 

Affidavit  of  redemption,  2067. 

Against  plaintiff  for  costs,  1921. 

Amendment,  1913. 

Arrest,  1923. 

Bond  of  indemnity  to  officer,  2070. 

Certificate  of  redemption,  2068. 

Certificate  of  sale  of  real  estate,  2075* 

Certificate  of  sale — Personal  property,  2074. 

Certificate  of  service  of  order,  2066. 

Directions  by  defendant  to  officer,  2071. 

Execution,  1916. 

Instructions  to  officer — ^Personal  property,  1906. 

Instructions  to  officers — ^Keeper,  1905. 

Instructions  to  sheriff  to  levy  writ,  1903. 

Instructions  to  the  officer  accompanying  writ  to  levy  execution, 

1904. 
Notice  of  constable's  sale — ^Personalty,  2072. 
Notice  of  constable's  sale — ^Realty,  2073. 
Order  for  issuance  of  execution,  1876. 
Order  restraining  waste,  2065. 
Betum — ^Execution  satisfied,  2079. 
Betum  of  writ  fully  satisfied,  2078. 
Beturn  of  writ  unsatisfied,  2080. 
Betum — Sale  of  personal  property,  2081. 
Beturn— Sale  of  real  estate,  2082. 
Sheriff's  deed  on  execution,  2069. 

EZEMPnONS. 

Affidavit  claiming,  1315. 
Claim  of,  1951. 

FOBOIBLE  ENTKY  AITD  UNLAWFUL  DETAIMEB. 

« 

Affidavit  of  tender  of  payment  of  amount  due,  and  demand  to 

be  restored  to  possession,  2930. 
Docket  entry— Trial— Unlawful  detainer,  2924,  2945. 


XHDBX  TO  TOBMB.  1925 

[B^ftnncM  »•  to  8«etioai.] 

FORCIBLE    ENTRY   AND    UNLAWFUL    DETAINER    (Con- 

tinued). 

Notice  of  application  to  be  returned  to  premises,  2943. 

Notice  of  surrender  of  lease  by  tenant,  2928. 

Notice  terminating  tenancy,  2926. 

Notice  to  change  terms  of  lease,  2929. 

Notice  to  pay  rent  or  surrender  possession,  2927. 

Notice  to  perform  covenants  of  lease,  2925. 

Order  relieving  from  forfeiture  of  lease — Docket  order,  2942. 

Petition  for  relief  against  forfeiture  of  lease,  2944. 

Summons  in  unlawful  detainer,  2923. 

Writ  of  restitution,  2936. 

FORECLOSURE  OF  HORTOAOE. 

Decree  of  foreclosure  sale,  2987. 
Execution  for  deficiency  of  sale,  2988. 

QUARDIAN  AD  LITEM. 

Application  by  friend  for  appointment  of  guardian  ad  litem 

for  plaintiff  under  fourteen  years,  600. 
Order  appointing  guardian  ad  litem,  601. 
Petition  by  infant  for  appointment  of  guardian  ad  litem,  599. 

ILLNESS. 

Order — Reassigning,  189. 

INSANITY,  PROCEEDINGS  ON. 

Warrant  of  arrest — ^Insanity,  3459. 

INSPECTION  OF  INSTRUMENT. 

Form  of  order,  826. 

JUDGMENT. 

Abstract  of,  1757. 

Damages  in  lieu  of  return  of  property,  1717. 


1926  INDEX  TO  F0BH8. 

[B«ftr0iioM  an  to  Seetiong.] 

JUDOBIEIIT  (Continued). 

Default  judgment,  affidavit  to  set  aside,  1811. 
Default  judgment,  notice  of  motion  to  set  aside,  1810. 
Default  on  terms,  docket  order  opening,  1813. 
Entry,  1709. 

Excusable  neglect,  affidavit  on  motion  for  relief  from  judg- 
ment taken  through,  1812. 
For  defendant,  1712. 
For  defendant — Counterclaim,  1713. 
For  plaintiff — Money  demanded,  1711. 
Of  arrest,  1710, 1718. 
Offer  to  allow,  1722. 
Order  vacating,  1824. 
Personal  property,  1714. 
Return  of  property  to  defendant,  1716. 
Satisfaction,  1776. 
yalue  of  personal  property,  1715. 


Notice  to  constable  to  summon  jurors,  1321. 

Notice  to  juror,  1322. 

Order  for,  1319. 

Order  for  jury  to  be  summoned,  1320. 

Betum  of  order  of.  constable  summonin 


summoning  jury,  1324. 


MOBTQAOE. 

Personal  property  mortgage,  2948. 

MOTION. 

Motion,  notice  of,  3001. 

POSTPONEMENT  OF  TRIAL. 

Affidavit  for  continuance,  1305. 

Undertaking  by  defendant  on  adjournment  of  trial,  1298. 


INDEX  TO  FORMS.  1927 

[B«f«reneM  art  to  Beetions.] 

PUBLICATION  OF  SUMMON& 
Order  of  publication  of  summons,  686, 

BEOOIOIITMENT. 

Becommitmenty  3334. 

BE8I0NATI0N. 

Besignation,  108. 

SUBPOENA. 

Subpoena,  1535. 

Beturn  of  subpoena^  1536, 1537. 

SUMMONS. 

Against  joint  debtor,  2170. 

Alias  summons,  731. 

Amending  summons  and  complaint — Order,  711. 

In  cities  and  counties,  617. 

Summons,  615. 

SUMMONS,  SEBVIOE  OF. 

Admission  of  service,  704. 

AflBdavit  of  service  by  mail,  3000. 

Affidavit  of  service — Conspicuous  place,  2998. 

Affidavit  of  service  on  cities  and  municipalities,  703. 

Affidavit  of  service  on  corporation,  702. 

Affidavit  of  service  on  individual,  699,  700. 

Affidavit  of  service  on  infant,  701. 

Affidavit  of  service — Party,  2999. 

Certificate  of  service  by  an  officer,  690. 

Certificate  of  service  on  corporation,  694. 

Certificate  of  service  on  county,  698. 

Certificate  of  service  on  foreign  corporation,  695. 

Certificate  of  service  on  guardian,  697. 


1928  DTDKX  TO  FOBlCa. 

[Stf«r«n6OT  «•  to  8«cli«BS.] 

SUMMONS,  SERVICE  OF  (Oontinued). 

Certificate  of  service  on  minor  nnder  fourteen  years,  696. 
Certificate  of  service — ^Two  defendants — One  not  found,  692. 
Notice  of  appearance  of  defendant  to  make  motion  to  quash 

service  of  summons,  726. 
Return  not  served,  707. 
Waiver  of  service,  718. 

SUPPLEMEMTABY  PKOCEEDINGS. 

Affidavit  for  order  to  examine  debtor,  2152. 

Affidavit  on  application  for  referee,  2151. 

Affidavit  to  procure  order  of  examination,  2153. 

Commitment  in  default  of  bail — Docket  order,  2157. 

Order  appointing  referee  to  examine  debtor — ^Docket  order, 

2155. 
Order    directing   defendant    to    give   undertaking — ^Docket 

order,  2156. 
Order  directing  examination  of  debtor,  2154. 
Order  forbidding  transfer,  2161. 
Order  of  examination  of  defendant's  debtor,  2158. 
Order  to  deliver  property  to  officer,  2160. 
Return  of  service  of  foregoing,  2159. 


THIBD  PABT7  CLAIM. 

Third  party  claim,  2136. 

TRANSFER. 

To  higher  court— Certificate  to  pleadings^  1267. 

TRIAL. 

Notice  of  trial,  1270. 

UNDERTAKINa 

By  receiver,  3493. 


INDEX  TO  FORMS.  1929 

[Befcrenoes  ar«  to  8«etioiit.] 

VERDICT. 

[Against  defendant  on  counterclaim,  1643. 

Entry  of  verdict  in  docket,  1651. 

For  defendant  on  counterclaim,  1644. 

For  plaintiff,  1640. 

General  verdict  for  defendant,  1648. 

General  verdict  for  plaintiff  for  damages,  1647. 

In  replevin  for  defendant,  1650. 

In  replevin  for  plaintiff,  1649. 

Judgment  on  verdict — ^When  entered,  1636. 

On  special  issues,  1646. 

VERIFIOATION  OF  PLEADINOn. 

By  agent  when  the  party  is  absent  from  the  county,  1237. 
By  attorney  or  agent,  when  the  facts  are  within  his  personal 

knowledge,  1236. 
By  oflScer  of  corporation,  1235. 
By  one  of  several  plaintiffs  or  defendants,  1234, 
On  information  and  belief,  1238. 
[Verification  by  plaintiff,  1232. 

WASRANT. 

.Warrant,  3120,  3241. 

WBIT8. 

Mandate,  alternative,  3634. 
Mandate,  alternative,  petition  for,  3633. 
Mandate,  peremptory,  3635. 
Mandate  peremptory,  petition  for,  3632. 
Prohibition,  alternative,  3642. 
Prohibition,  application  for,  3641. 
Review  (or  certiorari),  petition  for,  3614. 
Review,  3615. 


1930  INDEX   TO  FORMS. 

[B«ferenc«s  9r9  to  Sections.] 

ARIZONA. 

Appeal  bond — ^Forcible  entry  and  detainer,  2941. 
Attachment  writ,  2514. 

Garnishment — Examination  of  garnishee,  2610. 
Undertaking,  2513. 

COLORADO. 

Appeal  bond,  2234. 

Direction  and  form  of  execution,  1925a. 

Oamishee  summons — ^Form  of  summons,  2620. 

Nonresident 's  cost  bond,  1872. 

Subpoena,  1538. 

Summons,  632. 

Summons  to  jurors,  1331. 


NEVADA. 

Summons,  630. 

Writ  of  restitution,  2937. 


OREGON. 

Commitment,  3018,  3019. 

Constable's  undertaking,  3722. 

Conviction  of  contempt,  3032. 

Execution  against  property,  1917. 

Execution  against  the  body,  1924. 

Execution  for  the  delivery  of  property,  1918* 

Judgment  after  trial,  1719. 

Judgment  for  want  of  answer,  1796. 

Judgment  of  conviction,  entry  of,  3190. 

OfScial  undertaking,  103. 

Order  for  the  delivery  of  property,  2873,  2877. 

Restitution,  writ  of,  2939. 

Summons,  625. 

Undertaking  for  an  arrest — Civil,  2440. 

Undertaking  for  attachment,  2511. 


INDEX  TO  FORMS.  1931 

[ReferencM  art  to  Sectioni.] 

OREGON  (Contmned). 

Undertaking  for  the  delivery  of  property,  2872» 

Undertaking  on  bail,  3309. 

Undertaking  to  discharge  attachment,  2705. 

Undertaking  to  indemnify  oflBcers,  2874. 

Venire  for  jury,  1329. 

Writ  of  arrest,  2436,  3242. 

Writ  of  attachment,  2561. 

Writ  of  restitution — Mining  claim,  2940. 

UTAH. 

Magistrate  may  admit  to  bail^  3308. 

Summons,  626. 

Warrant,  3126. 

Writ  of  garnishment,  2589. 

WASHINGTON. 

[Ajrrest  and  bail — ^Equivalents,  2434. 

Attachment— Writ,  2663,  2664. 

Bond,  93. 

Complaint  and  notice,  action  by,  629. 

Criminal  actions,  forms  or  equivalents  authorized,  3421. 

Certificate  of  conviction,  3426. 

Commitment  upon  sentence,  3425. 

Commitment  where  justice  on  the  trial  shall  find  that  he  has 

not  jurisdiction  in  the  case,  3423. 
Entry  in  docket,  3026. 
Execution,  1919. 
Execution  against  principal  and  surety  after  expiration  of 

stay  of  execution,  1920. 
Execution  against  the  body,  1925. 
Execution  for  costs,  1922. 
Garnishee  summons,  2645. 
Judgment,  3015. 
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